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NORTH  CAROLINA  REPORTS. 


CASES   ARGUED   AND   DETERMINED 


IN    THE 


SUPEEME  COUET 


OF 


FEBRUARY  TERM.  1897. 


RBPORTED   BY 

ROBERT  T.  GRAY. 

(Vol.  IX.) 


it 


RICHMOND  : 
Jambs   E.  Goode  Pbintino  Company,  Printers. 

1897. 


Qi£.€cty,iisfj. 


Bound  by  L.  H.  Jenkins, 
Richmond,  Va. 


OF   THE 


SUPREME  COURT  OF  NORTH  CAROLINA, 

FEBEUAEY  TERM,  1897. 


CHIEF  justice: 
WILLIAM  T.  FAIRCLOTH. 

ASSOCIATE  justices: 

WALTER  CLARK,  DAVID  M.  FURCHES, 

WALTER  A.  MONTGOMERY,  ROBERT  M.  DOUGLAS. 


ATTORNET    GENERAL : 

ZEB  VANCE  WALSER. 


SUPREME  COURT  REPORTER: 

ROBERT  T.  GRAY. 


CLERK  OF  THE  SUPREME  COURT: 

THOMAS  S.  KENAN. 


MARSHAL    AND    LIBRARIAN    OF    THE    SUPREME    COURT: 

ROBERT  H.  BRADLEY. 


JUDOE^S 


OF  THE 


SUPERIOR  COURTS  OF  NORTH  CAROLINA. 


Geo.  H.  Brown,  Jr., 

l8t 

Dist. 

J.  D.  McIvER, 

7th 

Dist. 

Henry  R.  Bryan, 

2d 

A.  L.  Coble, 

8th 

E.    W.    TlMBBRLAKE, 

3d 

H.  R.  Starbuck, 

9th 

W.  S.  O'B.  Robinson, 

4th 

L.  L.  Greene, 

10th 

Spencer  B.  Adams, 

5th 

W.  A.  Hoke, 

11th 

Oliver  H.  Allen, 

6th 

W.  L.  Norwood, 

12th 

SOLICITORS  : 


W.  J.  Leary, 

let 

Dist. 

H.  F.  Seawbll, 

7th  Dist. 

W.  E.  Daniel, 

2d 

<< 

J.    Q.    HOLTON, 

8th     '* 

C.  M.  Bernard, 

3d 

ti 

M.  L.  MoTT, 

9th     ** 

£.  W.  Pou, 

4th 

(( 

J.  F.  Spainhour, 

10th     ** 

W.  P.  Bynum,  Jr., 

5th 

(( 

J.  L.  Webb, 

11th     ** 

M.  P.  Richardbon, 

6th 

(( 

George  A.  Jonbb, 

12th     ** 

JUDGES  OF  THE  CRIMINAL  COURTS: 

Criminal  Circuit  Court  for  Craven,  New  Hanover,  Mecklenburg,    Warren, 
Nath,  WiUon,  Robeson,  Edgecombe,  Halifax  and  Cumberland  Counties  : 

Thokas  H.  Sutton. 

Criminal  Circuit  Court  of  Buncombe,  Madison,  Haywood,  Henderson  and 

McDowell  Counties: 


H.    G.    EWART. 


LICENSED  ATTORNEYS. 


FEBRUARY  TERM,  1897. 


LuciiTS  ViRCJiNius  BAS8BTT  Edgccombe  County. 

Stanley  Warren  Black Swain  County. 

Frank  Carter Buncombe  Countv. 

Theron  Lamar  Caudle  Union  County. 

John  Monroe  Cooke Alamance  County. 

Robert  Dick  Douglas Guilford  County. 

George  Blow  Elliott New^  Hanover  County. 

Ernest  W\'tten BACK  Ewbank Buncombe  Countv. 

Hestel  Elridge  Frazier. Columbus  County. 

John  Alfred  Gaillard Wake  County. 

Welch  Galloway Transylvania  County. 

William  Demsie  Grlmes Pitt  County. 

Shirley  Eyan  Hall Stokes  County. 

William  Everett  Henderson  Rowan  County. 

Watson  Balpkr  Holyfield Surry  County. 

Fred.  Johnson, Pitt  County. 

Thomas  Haskel  Jones Ashe  County. 

George  Cherry  Justice Rutherford  County. 

Alvin  Paul  Kitchin Halifax  County. 

LoN  Judson  Leary Craven  County. 

Robert  Edward  Lee Robeson  County. 

William  Guilford  Lewis Iredell  County. 

Hugh  Long Union  County. 

Paul  Vance  Matthews Halifiix  County. 

John  Charles  McNeill Richmond  County. 

DoNAijj  McMillan  McR.ackan Columbus  County. 

David  Thomas  Gates Sampson  C/Ounty. 

Yancey  Thomas  Ormond Alamance  County. 

GwYN  Lee  Park Surry  County. 

George  Pierce  Pell Surry  County. 

Augustus  Lee  Quickel Lincoln  County. 

Thomas  Michael  Robertson Randolph  County. 

John  Alexander  Rowland Robeson  County. 

John  Mayo  Sherrod Edgecombe  County. 

Robert  Lee  Smith Stanly  County. 

George  Washington  Tilson Buncombe  County. 

Preston  Stewart  Vann. Sampson  County. 

Joseph  Conrad  Watkins Forsyth  County. 

Mark  Anderson  Williams Wake  County. 

Marshall  Hill  Yount Catawba  County. 


CALENDAR  OF  COURTS 


TO   BE   HELD   IN 


NORTH  CAROUNA  DURING  THE  FALL  OF  1897  AND  SPRING  OF  1898. 


8nPBEH£  OOUBT. 

The  Supreme  Court  will  meet  in  the  city  of  Raleigh  on  the  laat  Mon- 
day in  September,  1897,  and  the  first  Monday  in  February,  1898.  The 
examination  of  applicants  for  license  to  practice  law  takes  place  on  the 
first  Monday  of  each  Tenn  and  at  no  other  time.  The  Docket  for  the 
hearing  of  cases  from  the  First  Judicial  District  will  be  called  on  the 
Tuesday  next  succeeding  the  meeting  of  the  Court,  and  from  the  other 
Distriote  on  IHiesday  of  each  succeeding  week,  in  numerical  order,  until 
all  the  Districts  have  been  called. 


BUPESIOS  OOUSTS. 

SprlDjK  Termn  date  from  Janaary  1  to  June  30. 
Fall  Terms  date  from  July  1  to  December  31. 

NoTB— This  calendar  is  adapted  from  chat  prepared  by  F.  H.  Busbee,  Esq. 
The  bracketed  numeral  following  the  date  of  a  Term  indicates  the  number  of  weeks 
during  which  the  Court  may  hold. 


FIRST  JUDICIAL  DISTRICT. 

Fall  Tkrm,  1897— Judge  Brown. 
SpaiHO  Tkbm,  1898— Judge  Norwood. 

Currituck— Sept.  6,  '97(1);  March  7,  '98(1). 
Camden— Sept.  13,  '97  (1) ;  March  14,  '98(1). 
Pasquotank— Sept.  30,  *97  (1);  March  21, 

'98  (1). 
Perquimans— Sept.  27,  '97  (1);    March  28, 

'98  (1). 
Chowan— Oct.  4.  '97  (1) ;  April  4,  '98  (1). 
GatPS- Oct.  11,  '97  (I):  April  11,  '98  (I). 
Hertford— Oct.  18,  '97  (1);  April  18,  '98  (1). 
Washington— Oct.  26,  '97  (1);  April  26,  '98 

(1). 
Tyrell-Nov.  1,  '97  (1);  May  2.  '98  (1). 
Dare— Not.  8,  '97  (1);  May  9,  '98  (1). 
Hyde— Nov.  15,  '97  <1) ;  May  16,  '98  (1). 
Pamlico— Nov.  22,  '97  (1) ;  May  23,  '98  (1). 
Beaufort— Nov.  29,  '97  (2) ;  J  Feb.  21,  '98  (2) ; 

May  30,  '98  (2). 

SECOND  JUDICIAL  DISTRICT. 

Fall  Teem,  1897— Judge  Bryan. 
Spring  Tkbm,  1898— Judge  Brown. 

Northampton— tAug.  2,  '97  (2);  Oct.  25,  '97 

(2) ;  April  4,  '98  (2). 
Bertie— tSept.  13. '97  (1):  Nov.  8,   '97   (1); 

JFeb.  21,  '98  (1) :  May  2,  '98  (I). 
Warren— tScpt.  20,  '97  (2)  ;  fMarch  21,  '98 

(2). 
Edgecombe— fOct.  11,  '97  (2);  fApril  18,  '98 

(2) ;  tJune  13,  '98  (2). 


Halifax— fNov.  22,  '97  (1) ;    fMarch  7,  '98 

(2);  tMay  30,  *98  (2). 
Craven— fNov.  29,  '97  (2);  fFeb.  7,  '98  (2) ; 

fMay  9,  '98  (2). 

THIRD  JUDICIAL  DISTRICT. 

Fall  Term,  1897— Judge  Timberlake. 
HpBiyu  Term,  1898— Judge  Bryan. 

Martin— Sept.  6,  '97  (2);    March  21,  '98  (2). 
Pitt— Sept.  2t\  '97  (2) ;  fDec.  6,  '97  (2)  :  Jan. 

10,  '98  (2) ;   fMarch  7,  '98  (2) ;   April  4,  '98 

(2). 
Vance— Oct.  4,  '97  (2);   Feb.  21,   '98   (2) 

May  23  '98  (2). 
Franklin— Oct.  2.5,  '97  (I);  Jan.  24,  '98  (2) 

April  18,  '98  (2). 
Wilson— Nov.  1,  '97  (2);   fFeb.  7,  '98  (2) 

f  June  6,  '98  (1). 
Nash— Nov.  22,  '97  (2) ;  fMay  2,  '98  (2). 

FOURTH  JUDICIAL  DISTRICT. 

Favl  Term,  1897 — Judge  Robinson. 
Spring  Term,  1898— Judge  Timberlake. 

Wake— July  12,  '97  (2);  *3ept.  27,  '97  (2) 
tOot.  2.5,  '97  (3) ;  •Jan.  10.  '98  (2] ;  fFeb 
28,  '98  (2):  •March  28,  '98  (2):  fApril  26 
'98  (2). 

Johnston— Aug.  30,  '97  (I) :  Nov.  15,  '97  (2) 
March  14,  '98  (2). 

Harnett— Sept.  6,  '97  (1);  JNov.  29,  '97  (2) 
Feb.  21  '98  (I). 

Wayne— Sept.  13,  '97  (2) ;  Oct.  18,  '97  (1) 
Jan.  24,  '98  (2) ;  April  18,  '98  (1). 


COURT  CALENDAR. 


Vll 


FIFTH  JUDICIAL  DISTRICT. 

Fall  Tkrm,  1897— Judge  Adama. 
Sprimo  Tbbm,  1898^-Jadge  Robinson. 

GranTllle— July  26.  '97  (2) ;  No?.  22,  '97  (2) ; 

Jan.  31,  '98  (2) ;  April  25,  '98  (2). 
Orange— Aug.  9,  '97  (I) ;    Nov.  1,  '97  (1) ; 

March  21,  %  (1) ;  fMay  30,  '98  (1). 
Person— Aug.  16,  '97  (I) ;  Nov.  15,  '97  (1) ; 

April  18,  *98  (1). 
Guilford- Aug.  23,  '97  (2) ;  Dec.  6,  '97  (2) ; 

Feb.  21,  '98  (2) ;  June  6,  '98  (3). 
Durham— •Sept.  6,  '97,  (1);  fuel.  4,  '97  (2); 

Jan.  17,  '98  (2) ;  fMarch  28,  '98  (2) ;  •May 

16,  '98  (1). 
Alamance— tSepl.  13,  '97  (1);  Not.  8,  '97 

(1) ;  March  14,  '98  (I) ;  May  23,  '98,  (1). 
Chatham- Sept.  20,  '97  (2);  Feb.  14,  '98  (1) ; 

May  9,  '98  (1). 
Caswell— Oct.  18,  '97  (1);  April  11,  '98  (1). 

SIXTH  JUDICIAL  DISTRICT. 

Fall  Tkrm,  1897— Judge  Allen. 
Spkihg  Tkrk,  1898— Judge  Adams. 

Duplin— Aug.  2,  '97   (I);    Dec.  6,   '97(1); 

Feb.  21,  '98  (1). 
Greene— \ug.  9,  '97  (I);   Nov.  29, '97  (1); 

Feb.  28,  '98  (1). 
Pender— Sept.  13, '97  (2) ;  March  7,  '98(1). 
New  Hanover— fSept.  27,  '97  (2) ;  fJan.  24, 

'98  (2) ;  tApril  18,  '98  (2). 
Sampson— ORt.  11,   '97  (2);   Feb.  7,  '98  (2); 

May  2,  '98  (1). 
Carteret— Oct.  25,  '97  (1) ;  March  21,  '98  (1). 
Jones— Nov.  1,  '97  (I)  ;  March  28,  '98  (1). 
Onslow— Nov.  8,  '97  (1) ;  April  4,  '98  (1). 
Lenoir— Nov.  16,  '97  (2) ;  May  9,  '98  (2). 

SEVENTH  JUDICIAL  DISTRICT. 

Fall  Txkm,  1897— Judge  Mclver. 
Spring  Tkrm,  1898— Judge  Allen. 

Columbus— Aug.  16,  '97  (1) ;  Oct.  2.5,  '97  (1); 

March  14,  '98  (1). 
Moore— •Aug.  23,  '97  (1) :  fAug.  .30,  '97,  (1) ; 

Nov.  29,  '97  (1);  fJan.  31,  '98  (2);  •April 

4,  '98  (1) ;  tApril  11,  '98  (1). 
Anson— •Sept.  6,  '97  (1);  fNov.  1,  '97(1); 

•Jan.  10,  '98  (1) ;  fApril  18.  "98  (1). 
Richmond— •Sept.  13,  '97  (1);  fSept.  20,  '97 

(1);    Nov.   8,   '97  (1);    •Jan.  17,   '98   (1); 

fJan.  24,  '98  (I):  April  25, '98(1);  •May 

23, '98(1);  fMay  30, '98(1). 
Bladen— Oct.  4  (Tuesday),  '97  (2);  March 

7  (Tuesday).  98  (1). 
Brunswick— Oct.  18,  '97  (1) ;  March  21,  '98 

(I). 
Cumberland— fNov.  16,  '97  (2) ;  fMarch  28, 

♦98(1);  fMay  9,  '98(2). 

Robeson— fDec.  6,  '97  (2);  fFeb.  14,  '98  (1); 

fMay  2,  '98  (1). 

EIGHTH  JUDICIAL  DISTRICT. 

Fall  Tsrm,  1897— Judge  Coble. 
Spriko  Trrm,  1898— Judge  Mclver. 

Randolph— July  12,  '97  (2) ;  Nov.  15,  '97  (1); 

March  21,  '98  (2). 
Cabarrus— July  26,  '97  (2) ;  Jan.  24.  '98  (2). 
Iredell— Aug.   9,  '97  (2);;    Nov.  8,  '97    (1); 

Feb.  7,  '98  (2> :  May  23,  '98  (2). 
Rowan— Aug.  23,  '97  (2) ;   Nov.  22,  '97  (1) ; 

Feb,  21,  '98  (2) :  May  9.  '98  (2). 


Davidson— Sept.  6,  '97  (2) ;  March  7,  '98  (2). 
Montgomery— Oct.    4,  '97  (2) ;  Jan.  3,  ^98 

(2) ;  April  18,  '98  (1). 
Yadkin— Oct.  25,  '97  (2) ;  May  2,  '98  (1). 

NINTH  JUDICIAL  DISTRICT. 

Fall  Trrm,  1897— Judge  Starbuck. 
Spring  Term,  1898 — Judge  Coble. 

Alexander— July  19,  '97  (1);    Jan.  24,  *98 

(1). 
Rockingham— July  26,  '97  (1) ;  Nov.  1,  '97 

(2) ;  Jan.  31,  '98  (2). 
Forsyth— Aug.  2,  '97  (2) ;  Nov.  29,  '97  (2) ; 

Feb.  21,  '98  (2) ;  May  16,  '98  (2). 
Wilkes— Aug.  30,  '97  (2) ;  March  7,  '98  (2). 
Alleghany— Sept.  13, '97  (1);  April  4, '98  (1). 
Davie— Sept.  20,  '97  (2):  April  11,  '98  (2). 
Surry— Oct.  4,  '97  (2>;  March  21,  '98  (2). 
Stokes-Oct.  18,  '97  (2);  April  26,  '98  (2). 

TENTH  JUDICIAL  DISTRICT. 

Fall  Term,  1897— Judge  Greene. 
Spring  Tkrm,  1898 — ^Judge  Starbuck. 

Catawba— Jul V  5,  '97  (1);    Nov.  1, '97  (2) ; 

Feb.  21,  '98  (2). 
Aehe— :July  26,  '97  (2);    Nov.  16,  '97(1); 

April  25,  ^98(1). 
Wautauga— tAug.  9,  '97  (1);  Nov.  22,  '97 

(1);  W^y2, '98  (1). 
Mitchell— Aug.  23,  '97  (2) ;   Nov.  29,  '97  (1) ; 

May  9,  '98  (2). 
Yancey— Sept.  6,  '97  (2) ;  May  23,  '98  (1). 
McDowell— tbept.  20,  '97  (2);  fMarch  7,  '98 

(2). 
Burke— Oct.  4,  '97  (2) ;  March  21,  '98  (2). 
Caldwell— Oct.  18,  '97  (2) ;  April  4,  '98  (2). 

ELEVENTH  JUDICIAL  DISTRICT. 

Fall  Term,  1897— Judge  Hoke. 
Spring  Term,  1898 — Ju^ge  Greene. 

Union— 'Aug.  23,  '97  (1):  fAug.  30,  '97  (I) ; 

•Jan.  31,  '98  (1);  fFeb.  7,  '98  (2). 
Stanly— Sept.  6,  '97  (2) ;  March  7,  '98  (2). 
Gaston— Sept.  20,  '97,  (2) ;  F*»b.  21,  '98  (2). 
Mecklenburg— f Oct.  4,  '97  (2);  fJan.  24,  98 

(1);  fMarch  21,  '98  (2) ;  fJune  6,  '98  (1). 
Lincoln— Oct.  18,  '97  (I) ;  April  4,  '98  (2). 
Cleveland— Oct.  25,  '97  (2) ;  April  18,  98  (2). 
Rutherford- Nov.  8  '97  (2) ;  May  2,  '98  (2). 
Polk— Nov.  22,  '97  (1) ;  May  16,  '98  (1) 
Henderson— fNov.  29,  '97  (2), -'fMay  23,  '98 

(2). 

TWELFTH  JUDICIAL  DISTRICTT. 

Fall  Term,  1897— Judge  Norwood. 
Spring  Term,  1898— Judge  Hoke. 

MadiPon- f  Aug.  2,  '97  (2) ;  f  Fb.  28,  '98  (2). 
Buncombe- fAug.  16,  '97  (3);  fDec.  6,  '97 

(2) ;  f  .March  14.  '98  (3). 
Transylvani*— Sept.  6,  '97(1);  April  4, '98 

(I). 
Hay  wood— fSept.  13,  '97  (2) ;  fApril  11,  '98 

(2). 
Jackson— Sept.  27,  '97  (1)  ;  April  26,  '98  (2). 
Macon— Oct.  4,  '97  (1) ;  May  9,  '98  (1). 
Clay— Oct.  11,  '97  (1) ;  May  16,  '98  (1). 
Cherokee— Oct.  18,  '97  (2) :  May  23,  '98  (2). 
Graham— Nov.  8,  '97  (2) ;  June  6,  '98  (1). 
Swain— Nov.  22,  '97  (2) ;  June  13,  '98  (1). 


•  For  criminal  cases  only. 

f  For  civil  cases  only. 

t  For  civil  cases  only,  except  jail  cases. 


viii  COURT  CALENDAR. 


OSIMIHAL  00UBT3. 

Eastekx  Cikcuit  :  Thomas  H.  Button,  Judge,  Fayetteville,  N.  C, ;  ^  Solicitor, 

,  Charlotte,  N.  C. 


WAaRBM— July  12, '97 ;  Jan.  17,  '98.  Wilbok— Aug.  23,  '97;  March  28,  '98.  Micklku- 
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JOHN  L.  HINTON  v.  J.  L.  PRITCHARD,  et  al. 

Trustee  J    Discretion   and  Duties  of -^  Sale  undsr   Deed  of 

Trust. 

1.  In  trufit  deed   for  the  benefit  of  creditors,  the  tnistee  is  agent  of 

both  creditor  and  debtor  and  must  exercise  his  disci'etion  in  a 
reasonable  and  intelligent  manner,  and  use  his  power  in  such  a  way 
as  neither  to  oppress  the  debtor  nor  sacrifice  the  estate. 

2.  The  holder  of  a  note  secured  by  a  junior  deed  of  trust  bought  one  of 

two  parcels  of  land  embraced  in  it,  and  afterwards  purchased  the 
note  secured  by  the  senior  deed,  and  then,-  treating  the  latter  deed 
as  still  in  force,  demanded  that  the  trustee  at  the  sale  under  it  should 
first  sell  another  parcel  embraced  in  both  deeds,  while  the  debtor 
requested  that  the  lot  purchased  by  the  creditor  at  the  first  sale 
should  be  first  ofiered ;  Held^  that  the  trustee  had  the  right,  in  his 
discretion,  to  disregard  the  instructions  of  the  creditor  and  to  follow 
the  request  of  the  debtor,  there  being  no  allegation  of  fraud  or 
wrong  doing  on  the  part  of  the  trustee. 

Civil  action,  for  the  recovery  of  land,  tried  before  Tim- 

herlake^  ./.,  and  a  jory,  at  Fall  Term,  1896,  of  Pasquotank 

Superior  Coart.     There  was  judgment  for  the  plaintiff  and 

defendants  appealed. 

120—1 


2  m  THE  SUPREME  COURT.  [120 

•    HiNTON  V.   PbTTCHAKD. 

Messrs.  Battle  <&  Mordecai^  for  plaintiflf. 
Mr.  E.  F.  Aydlett^  for  defendant  (appellant). 

MoNTGOMEHY,  J. :  The  plaintiff  parehased  the  tract  of 
land,  \vhich  is  the  subject  of  this  action,  at  a  trustee's  sale 
made  under  a  deed  of  trust  subsequent  to  and  subject  to  the 
provisions  of  a  former  deed  of  trust.  The  debtor  Tvas  the 
same  in  both  deeds  and  both  deeds  embraced  the  tract  of 
land  desciibed  in  the  complaint,  and  also  another  parcel 
of  real  estate  described  as  the  town  lot.  The  plaintiff  pur- 
chaser was  the  cestui  que  trust  in  the  deed  under  which  he 
bought,  and  the  trustee's  deed  to  him  recited  that  the  land 
sold  was  subject  to  the  former  trust  deed.  The  former 
trust  deed  referred  to  \s  as  executed  to  U.  L.  Simpson, trustee. 
After  the  purchase  of  the  land  by  the  plaintiff,  he  bought 
from  the  holder  the  note  secured  io  the  first  deed  of  trust. 
Both  parcels  of  land  were  then  advertised  regulai:ly  and 
sold  by  Simpson  under  the  first  deed.  At  the  sale,  the 
plaintiff  insisted  that  Simpson  should  sell  the  town  lot  first, 
and  the  debtor  insisted  that  the  tract  which  the  plaintiff  had 
purchased  under  the  first  sale  should  be  sold  first.  The 
trustee,  Simpson,  sold  first  the  tract  which  the  plaintiff  had 
bought  at  the  fiist  sale,  and  the  defendant  J.  L.  Pritchard, 
a  son  of  the  debtor^  became  the  purchaser  at  the  price  of 
five  dollars.  There  is  no  allegation  of  fraud  or  wrong 
doing  alleged  in  the  complaint,  and  no  allegation  as  to  the 
value  of  the  tract  of  land. 

The  question  then  presented  is,  did  the  trustee  Simpson 
have  the  discretion  and  power  to  sell  first  in  order  the  tract 
of  land  vrhich  he  did  sell  first,  against  the  plaintiff's  specific 
directioD  that  he  should  sell  tJie  town  lot  first?  If  the 
trustee  has  this  power  and  discretion,  it  fellows  that  the  de- 
fendant got  a  good  title  to  the  land,  notwithstanding  that 
the  purchaser  w^as  the  son  of  the  debtor  and  the  purchase 
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money  was  only  five  dollars  (no  fraud  having  been  alleged 
in  the  transaction),  and  the  plaintiff  cannot  recover.  The 
plaintiff  having  bongbt  the  tract  of  land  at  the  first  sale 
under  the  junior  trust  deed  got  title  to  the  land  upon  his 
purchasing  the  note  secared  in  the  first  deed  of  trust.  At 
the  sale  of  the  land  he  acquired,  by  his  deed  f r .  m  the 
trustee,  all  the  interest  of  the  debtor  in  the  same,  subject 
to  the  charge  upon  it  of  the  indebtedness  secured  in  the 
first  deed,  and  the  purchase  of  that  indebtedness  was  a  pay- 
ment of  it  if  he  chose  to  so  regard  it.  Sut  the  plaintiff 
did  not  choose  to  be  satisfied  with  this  position.  He 
treated  the  first  deed  of  trast  as  still  open  and  in  force, 
and  ordered  the  trustee  to  proceed  under  it  with  a  sale  of 
one  of  the  parcels  of  land  conveyed  in  it.  In  our  opinion 
he  could  not  treat  the  trust  as  open  for  the  sale  of  one  par- 
cel of  the  land  and  closed  as  to  the  other.  In  trust  deeds 
for  the  benefit  of  creditors,  the  trustee  is  the  agent  of  both 
creditor  and  debtor,  and  he  is  required  to  discharge  his 
duties  with  the  strictest  impartiality  as  vvell  as  with  fidelity, 
and  according  to  his  best  ability'.  Johnston  v.  JEason^  88 
N.  C,  330;  Perry  on  Trusts,  Section  620.  The  purposes 
of  the  creditor  and  debtor,  here,  are  plainly  to  be  seen  in 
this  transaction.  The  creditor  wished  to  place  the  burden 
of  his  debt  upon  the  town  lot,  he  having  bought  the  other 
tract  at  the  first  sale  but  still  subject  to  the  first  trust 
deed;  and  the  debtor  vvished  to  make  him  proceed  against 
the  tract  which  he  had  bought  at  the  first  sale,  and  by  that 
course  to  save  his  home.  Under  this  condition  of  things 
the  trustee  was  forced  to  exercise  his  discretion,  and  the 
law  holds  him  to  the  exercise  of  this  discretion  in  a  reason- 
able and  intelligent  manner.  He  was  bound  in  the  exercise 
of  his  power  to  use  it  neither  for  the  oppression  of  the  debtor 
nor  to  sacrifice  the  estate.  We  cannot  say  from  the  facts 
in  this  case  that  the  trustee,  Simpson,  exercised  his  power 
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UDJustly  towards  the  creditor,  the  plain  tiff,  or  unnecessarily 
prejadical  to  his  interests.  We  can  see  from  the  record  in 
the  case  how  the  trustee  may  have  impartially,  and  with 
the  utmost  good  faith,  acted  as  he  did,  thinking  that  the 
creditor  might  be  unprejudiced  in  his  rights  and  that 
the  debtor  might  be  enabled  to  save  his  home.  There  is 
nothing  going  to  show  either  bad  faith  or  unfair  discretion 
in  the  action  of  the  trustee.  The  result  is  serious  to  the 
plaintiff,  but  a  person  sui  juris  is  allowed  to  manage  bis 
own  affairs  in  his  own  way,  if  not  contrary  to  law. 

There  was  error  in  the  ruling  of  His  Honor,  and  judg- 
ment should  have  been  rendered  for  the  defendants. 

Error. 


WILLIS  W.  MIBGETT  v.  JAMES  TWIFORD,  et  als. 

Special   Proceeding  for   Division   of  Land  ^Tenancy  in 

Common — Deed — Description, 

In  a  deed  by  one  of  four  devisees  to  a  stranger,  the  specific  description  of 
the  land  by  metes  and  bounds  was  immediately  followed  by  the 
words,  *  *  or  the  one-fourth  part  of  all  the  land  that  my  father  M.  died 
seized  and  possessed  of' ' ;  HM^  that  the  addendum  to  the  specific 
description  did  not  control  the  latter  so  as  to  create  a  tenancy  in 
common  in  other  land  devised  by  the  deceased. 

Proceeding  for  the  partition  of  land  tried  on  issues  trans- 
mitted by  the  Superior  Court  Clerk  of  Dare  Countj'',  before 
Timherlake^ «/.,  at  FallTerir ,  1896,  of  Dare  Superior  Court. 
There  was  judgment  for  the  defendant,  and  the  plaintiff 
appealed. 

Mr.  J.  Heywood  Sawyer^  for  plaintiff  (appellant). 
Mr.   W.  J.  Griffin^  for  defendants. 
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FcTROHEs,  J. :  This  case  was  before  ns  at  Fall  Term,  1895, 
and  is  reported  ia  117  K.  C,  8.  It  is  a  proceeding  for 
the  partition  of  land  among  the  plaintiff  and  the  defen- 
dants, as  tenants  in  common.  And  when  it  was  here  be- 
fore, upon  the  complaint  and  aemuirer  of  defendants,  we 
held  that  they  were  tenants  in  common  under  the  will  of 
Edward  Mann:  the  parties  all  being  devisees  or  assignees 
of  devisees  of  said  Mann. 

But  this  case  presents  quite  a  different  state  of  facts. 
The  plaintiff  is  the  assignee  of  W.  K.  Mann,. through  T.  M. 
Gard,  and  occupies  a  very  different  relation  to  the  other 
devisees  and  assignees  to  what  the  grantor,  W.  E.  Mann, 
did. 

The  facts  stated  tend  to  shovv  that  there  had  been  an 
oral  partition  of  the  land  devised  by  Edward  Mann  to  his 
four  sons,  and  the  lines  run  and  marked.  And  the  argument 
before  us  was  principally  upon  the  effect  of  this  oial  par- 
tition, and  the  length  of  possession  thereunder,  and  as  to 
whether  the  court  should  not  have  submitted  the  issue  to 
the  jury  instead  of  directing  a  finding  against  the  plaintiff. 

But  upon  examination  we  are  of  the  opinion  that  the  case 
does  not  turn  iipon  that  question,  but  upon  the  grant  con- 
tained in  the  plaintiff's  deed. 

The  deed  from  W.  K.  Mann  to  Thomas  Gard,  the  plain- 
tiff's giantor,  contains  the  following  description  of  the  land 
conveyed:  ' 'Beginning  at  a  post  joining  the  lands  and  line 
of  Thomas  E.  Mann,  thence  running  a  westwardly  and 
southerly  course  along  the  line  and  land  of  Thomas  E. 
Mann  to  a  marked  tree,  thence  a  northwardly  course  along 
the  swamp  to  a  marked  gum,  thence  an  easterly  course 
joining  the  undivided  land  between  Thoms  E.  Mann  and 
others,  thence  along  said  land  to  a  post,  thence  a  southerly 
course  to  the  first  station — one  hundred  acies  of  land,  be 
thA  same  more  or  less,  or  the  one-fourth  part  of  all  the  land 
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that  my  father  Edward  Mann  died  seized  and  possessed  of.^' 
Thomas  R.  Mann,  whose  land  is  called  in  this  deed,  is  one 
of  the  devisees  of  Edward  Mann. 

It  was  contended  by  plaintiff^s  connsel,  that  th^  closing 
part  of  this  description — ^  'or  the  one-fourth  part  of  all  the 
land  that  my  father  Edward  Mann  died  seized  and  possessed 
of" — controlled  the  description  and  created  the  tenancy  in 
common.  We  do  not  think  so.  If  this  had  been  the  only 
description  contained  in  the  deed,  the  plaintiff's  contention 
would  have  been  correct.  Bat  when  added  to  a  specific 
boundary,  locating  the  land  convened,  it  cannot  have  that 
effect.  Thus,  connected  with  the  specific  description,  it  can 
only  be  considered  as  an  identification  of  the  land  described 
in  the  boundary.  This  being  so,  it  necessarily  follows  that 
the  plaintiff  bad  no  interest  in  the  other  lana  willed  by  Ed- 
ward Mann,  and  is  not  a  tenant  in  common  with  the  defen- 
dants. He  can  have  no  interest,  under  his  deed,  in  land  not 
conveyed  by  the  deed. 

We  find  no  error,  and  the  judgment  is  affirmed. 

Affirmed. 


P.    G.  MORRISETT,  Administrator  of  W.  A  Ferebee,  v.   BLANCHE 

ferebp:e. 

Sale  of  Zand  for  Assets — Bight  of  Infants  to  Home' 
stead — Failure  to  Claim  Homestead — Res  Judicata — 
Estoppel, 

Where,  in  a  proceeding  for  the  sale  of  land  for  assets,  the  infant  heirs  of 
decedent  through  their  guardian  ad  Wem  admitted  the  allegations 
of  the  petition,  made  no  claim  to  a  homestead  and  allowed  judg- 
ment ordering  the  sale,  which  was  followed  by  a  sale  and  payment 
of  the  purchase  money,  they  are  e8topi)ed  by  the  judgment  and 
proceedings  thereunder  from  claiming  either  a  homestead  in  the 
land  or  the  payment  of  $1,000  out  of  the  purchase  money  in  lieu 
thereof. 
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Pboobeding  for  the  sale  of  land  for  assets  heard  before 
Timberlake^  e/.,  at  Fall  Term,  1896,  of  Camden  Superior 
Court,  on  appeal  from  the  judgment  of  the  Clerk. 

From  the  judgment  of  his  Honor,  viho  held  that  the  in- 
fant defendants  were  entitled  to  a  homestead  in  the  land 
sold,  notwithstanding  their  failure  to  assert' their  claim  to 
it  before  the  order  of  sale  was  made  and  the  purchase  money 
paid,  the  plaintiff  appealed. 

3fr.  jK  J^.  Aydlett,  for  plaintiff  (appellant). 
Mr.  J.  H.  Sawyer^  for  defendants. 

FuBOHEs^  J. :  This  is  a  proceeding  by  the  plaintiff,  as  ad- 
ministrator of  W.  G.  Ferebee,  to  sell  land  for  assets  to  pay 
debts.  It  is  admitted  that  Ferebee  died  intestate,  leaving  a 
widow  and  three  infant  children,  his  heirs  at  law;  that  the 
plaintiff  is  the  administrator,  and  that  the  widow  and  heirs 
at  law  are  properly  made  parties  defendant;  that  the  in- 
fants were  properly  represented  b^  one  Dozier  as  their 
guardian  ad  litern,  who  filed  an  ansvi'er  admitting  the  alle- 
gations of  the  complaint;  that  upon  this  state  of  the  case,  it 
came  on  for  hearing  before  the  clerk  on  July  6,  1896,  when 
an  order  of  sale  was  made,  subject  to  the  widow's  dower, 
which  had  theretofore  been  assigned  to  her;  that  on 
August  10,  1896,  the  plaintiff  sold,  subject  to  the  terms  of 
the  order,  and  the  \^idow  became  the  purchaser  of  the  re- 
versionary interest  in  the  dower  land,  which  sale  was  duly 
reported;  that  on  the  l7thof  August  the  infant  defendants, 
by  and  through  their  said  guardian,  filed  a  verified  applica- 
tion, or  petition,  in  the  cause,  pleading  their  infancy  and 
asking  that  an  order  be  made  requiring  the  plaintiff  to  pay 
into  court  one  thousand  dollars  for  the  benefit  of  the  infant 
defendants,  which  should  be  invested  for  their  benefit  until 
they  were  21  years  of  ago.     And  the  case  coming  on  for 
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farther  hearing,  on  the  motion  of  plaintiff  to  confirm  and 
the  defendant's  application  for  the  order  to  pay  into  court 
one  thousand  dollars,  &c.,  the  clerk,  on  the  fourth  of  Sep- 
tember, made  both  orders;  that  is,  he  confirmed  the  sale 
and  ordered  that  the  plaintiff  pay  into  court  one  thousand 
dollars  for  the  benefit  cf  the  infant  defendants,  as  prayed 
for;  from  that  part  of  the  judgment  requiring  him  to  pay 
into  court  the  1 1,000,  the  plaintiOT  appealed,  and  at  Fall 
term  of  Camden  Court  the  appeal  was  heard  by  Judge 
Timberlake,  who  reversed  the  judgment  of  the  clerk  as  to 
the  SI 9 000.  But  he  held  that  the  infant  defendants  were 
entitled  to  have  their  homestead  laid  off  and  assigned  to 
them  in  land;  that  this  should  be  located  on  the  (widow's 
dower,  if  there  should  be  |1,000  vvorth  of  that,  and  if  the 
dower  land  should  turn  out  to  be  of  less  value  than  $1,000, 
then  upon  other  unincumbered  land  of  the  intestate;  and 
that  the  plaintiff  should  pay  back  to  the  widow,  the  pur- 
chaser of  the  reversionary  interest  in  the  dower  land,  what 
she  had  paid  for  the  same.  And  from  that  part  of  this 
judgment  that  holds  that  the  infant  defendants  are  entitled 
to  a  homestead,  and  that  plaintiff  pay  back  to  the  purcha- 
ser the  purchase  money  she  had  paid  him  for  the  reversion- 
ary interest  in  the  dower  land,  the  plaintiff  appealed  to 
this  Court. 

There  is  error  in  both  rulings.  The  infant  defendants 
were  entitled  to  their  homestead,  which  should  have  been 
laid  off  on  tht  dower  land.  Watts  v.  Leggett^  66  N.  C, 
197;  Graves  \.  Hines,  108  N.  C,  262;  Gregory  v.  Ellis, 
86  N.  C,  579.  But  when  they  were  made  parties  and 
were  properly  in  court,  represented  by  a  guardian,  as  is 
found  to  be  the  case  here,  admitted  the  allegations  of  the 
complaint  and  made  no  claim  to  their  homestead,  and  al- 
lowed* judgment  to  be  taken  against  them  and  an  order  of 
sale  subject  to   the   dower   of  the  widow,  a  sale  of  the 
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property,  a  oonarmation  of  the  sale,  and  a  payment  of  the 
purchase  money,  as  must  have  been  the  case  here,  as  the 
order  of  the  court  is,  ^^that  the  plaintitf  pay  back  the 
purchase  money,"  it  is  too  late.  They  are  estopped  by 
this  judgment.     Dickens  v.  Long^  109  N.  C,  165. 

Third  parties  have  become  interested,  and'  this  judgment 
cannot  be  thus  collaterally  attacked.  Dickens  v.  Long^ 
siipra^  and  cases  there  cited. 

It  is  true  that  the  defendants  made  their  application,  to 
have  the  |1,000  paid  into  court  for  their  benefit  befcre  the 
sale  was  confirmed.  But  they  did  not  object  to  the  con- 
firmation. In  fact,  the  order  they  psked  to  have  made 
substantially  asks  a  confirmation  of  the  sale,  as  there  could 
have  been  no  money  in  the  hands  of  the  plaintiff  to  pay 
into  court  without  such  confirmation. 

Defendants  not  being  entitled  to  a  hon:estead,  there  is 
no  ground  to  support  the  order  for  plaintiff  to  pay  back  to 
the  widow  the  money  she  paid  him  for  the  reversionary  in- 
terest in  the  land  covered  by  the  dower.  She  is  the  owner 
of  this  re^  ersion  and  n.  ust  pay  for  it,  if  she  has  not  done 
so. 

For  the  errors  pointed  out  the  judgment  appealed  from 
is  reversed,  and  the  judgment  will  be  the  ordinary  judg- 
ment  of  confirmation. 

Error. 


IN  RE  SUTTON  DAVIS'  WILL. 
Joint  Will  of  Two  Pevbons — Probate. 

1.  An  instrument  of  writing,  purporting  to  be  the  joint  will  of  two  per- 

sons, cannot  be  probated  as  the  will  of  both  if  one  of  the  parties  be 
living. 

2.  An  instrument  of  writing,  jointly  executed  by  a  husband  and  wife,  pur- 
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porting  to  be  their  joint  will,  devising  to  a  third  person  lands  be- 
longing partly  to  each,  may,  upon  the  death  of  the  husband,  and 
during  the  life  of  the  wife,  be  probated  as  his  will,  as  to  his  prop- 
erty devised  thereby,  and  upon  the  death  of  the  wife,  unless  re- 
voked, may  be  probated  as  to  her  property. 

Proceeding  for  the  probate  of  a  certain  paper  writing 
purporting  to  be  the  will  of  Sutton  Davis  and  Henrietta 
Davis,  his  vsife,  heard  before  the  Clerk  of  the  Superior 
Court  of  Beaufort  County,  who  refused  to  admit  the  in- 
strument to  probate,  either  as  the  joint  will  of  the  two  or 
as  the  separate  will  of  Sutton  Davis,  who  had  died.  On 
appeal,  His  Honor,  Tirnherlake^  e/.,  at  Chambers,  affirmed 
the  judgment  of  the  Clerk,  and  Thad.  E.  Hodges,  the  per- 
son named  in  the  instrument  as  executor,  appealed. 

» 

Mr.  Chds.  F.   Warren^  for  Thad  R.  Hodges,  propoun- 
der  (appellant). 
No  counsel  contra. 

Faircloth,  C.  J. :  On  July  27,  1893,  Sutton  Davis  and 
wife,  Henrietta  Davis,  jointly  executed  an  instrument  of 
writing,  regular  in  all  respects,  purporting  to  be  their  last 
will  and  testament,  giving  several  tracts  of  land  to  Fanny 
lioberson  and  others  and  theii  heirs  and  assigns.  On  July 
15,  1896,  Sutton  Davis  died,  Henrietta  is  still  living. 

The  executor  named  in  the  \iill  otfered  to  prove  the  pa- 
per writing  as  the  joint  will  of  the  signers,  also  to  prove 
it  as  the  separate  will  of  Sutton  Davis,  and  to  qualify  as 
executoi.  The  clerk  refused  the  motion,  and  on  appeal 
His  Honor  affirmed  the  judgment  of  the  clerk.  The  exe- 
cutor appealed,  assigning  as  error,  1.  the  refusal  of  the  court 
to  declare  said  writing  to  be  the  joint  will  of  Davis  and 
wife;  2.  the  refusal  of  the  court  to  declare  said  writing 
to  be  tlio  will  of  the  husband  alone  and  to  order  the  clerk 
to  qualify  him  as  executor  thereof 


K  C]  FEBRUAEY  TERM,  1897.  11 


In  re  Davis*  Will. 


This  case  is  somewhat  novel,  and  presents  a  question 
which,  so  far  as  we  have  discovered,  has  not  been  brought 
to  the  attention  of  this  court  except  in  one  case.  First, 
Can  the  paper  writing  be  probated  as  the  joint  \^ill  of  the 
signing  parties?  Second,  If  it  cannot,  may  it  be  proved  as 
the  separate  will  of  the  deceased  husband? 

The  record  fails  to  disclose  v^hethei  the  property  be- 
longed to  one  or  partly  to  each  of  the  devisors,  but  we  are 
informed  by  counsel  that  some  parts  of  the  land  belonged 
to  each.  We  shall  assume  such  to  be  the  fact,  as  that  is 
the  strongest  view  against  the  executor.  The  paper  pro- 
fesses in  plain  language  a  joint  purpose  to  dispose  of  the 
property  in  a  single  instrument  and  to  have  one  executor. 
There  is  no  intimation  of  survivorship  on  the  death  of  one, 
or  when  the  devise  shall  become  operative,  whether  upon 
the  death  of  one  as  to  his  or  her  part,  or  upon  the  death 
of  both  as  to  the  whole  property.  The  question  then  must 
be  answered  upon  these  plain  words,  ^^We  give  and  be- 
queath to  Fanny  Boberson,  colored,  and  her  daughter 
Adelia  Kobersuci,  and  their  heirs  and  assigns,  a  certain 
tiact  or  parcel  of  land  bounded  and  described  as  follows,'^ 
&c. 

We  omit  from  our  consideiation  the  first  error  assigned, 
for  in  no  view  can  the  instrument  be  proved  as  the  will  of 
both,  the  wife  now  living.  If  established  in  any  way,  it 
must  be  as  the  separate  will  of  the  deceased  husband.  The 
text  books  to  which  we  were  referred  on  this  subject,  treat 
of  joint  vtills,  conjoint  wills,  compacts  and  mutual  wills, 
&c.,  all  of  which  would  fall  under  the  first  error  assigned. 

There  is  nothing  from  ^hich  it  can  be  implied  even  that 
there  was  any  agreement  that  if  one  should  devise  to  these 
devisees  the  other  would  do  so,  or  that  if  one  should  after- 
wards revoke  the  other  would  do  so.  Either  had  the  right 
to  do  so,  and  without  notice  to  the  other.    It  is  not  like  the 
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case  of  a  mutual  will,  in  which  after  the  hnsband^s  death, 
by  which  event  the  wife^s  estate  was  much  increased,  she 
nakes  another  will  and  diverts  the  husand's  property  from 
the  course  intended  and  agreed  upon  by  them  at  the  exe- 
cution of  the  joint  will.  In  such  case  the  probate  court 
1V&JS  unable  to  control  and  prevent  the  wrong,  but  a  court 
of  equity  takes  hold  on  the  ground  of  preventing  a  fraud. 

So,  the  rights  of  parties  in  a  court  of  probate  are  essenti- 
ally different  from  their  rights  after  probate,  which  are  to 
be  administered  ia  another  jurisdiction.  Then  why  may 
not  a  husband  and  wife  convey  their  separate  property  by 
will  as  weU  as  by  deed?  The  irrevocability  in  the  latter 
case,  ana  the  revocability  in  the  former,  necessarily  so  as 
long  as  the  party  lives,  can  make  no  difference,  because  the 
act  must  be  as  valid  at  the  time  it  is  done  in  the  one  case 
as  the  other.  Third  parties  are  interested  in  contracts  (as 
deeds),  whereas  no  one  can  acquire  any  interest  in  a  devise 
until  after  the  devisor's  death.  We  find  nothing  in  the 
Statute  of  Wills  in  conflict  with  this  view:  If  each  had 
made  a  separate  will  at  the  same  time,  giving  the  same 
property  to  the  same  devisees,  there  could  be  no  doubt  of 
the  validity  of  each,  with  the  power  to  revoke  at  any  time. 
Can  the  fact  that  they  did  so  by  one  joint  act  change  the 
character  of  the  transaction?  The  intent  of  both  is  equally 
manifest,  and  the  intent  is  the  controlling  element,  both  in 
the  execution  and  construction  of  wills. 

In  Clayton  v.  Liverman^  1\)  N.  C,  558,  the  majority  of 
the  court  held  that  a  will  jointly  executed  by  two  sisters 
could  not  be  probated,  either  as  a  joint  will  or  as  their 
separate  wills.  There,  both  died  within  a  few  days  of  each 
other,  and  the  will  was  not  offered  for  probate  until  after 
the  death  of  both.  The  decision  was  upon  the  ground  that 
it  was  a  very  singular  case  and  that  such  an  instrument,  as 
a  will,  was  unknown  to  the  law  of  this  country,  and  relied 
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upon  Hobaon  v.  Blackburn^  2  Eng.  Eccl,  Eep.  115.  Dan- 
iel, J.,  m  his  able  dissenting  opinion,  combats  the  whole 
argument  of  the  court  and  insists  that  the  court  misappre- 
hended the  Judge's  opinion  in  Ilobson  v.  Bldckhum^  su- 
pra. On  a  close  reading  of  the  case  we  think  the  court  did 
misconceive  the  question  at  issue  in  Hohsori^s  case^  and  we 
approve  the  conclusion  in  the  dissenting  opinion.  As  the 
question  was  so  abl}^  discussed  in  Clayton'  v.  Liverman^  su- 
pra, we  are  not  disposed  to  repeat  it,  but  only  give  the  con- 
clusion. 

We  nnd  in  the  books  and  cases  cited  belo")^  that  the  cur- 
rent of  opinion  in  the  States  in  contrary  to  that  in  Clayton 
V.  Ziverman,  supra,  and  we  think  the  reason  and  common 
sense  of  the  question  are  the  same  way.  1  Schuyler  on 
Wills,  sec.  456,  n.  4,  457,  459;  Law  Journal  1858,  62  p. 
87,  vol.  31;  1  Eedfield  on  Wills,  182-3;  Theobold's  Law  of 
Wills,  12;  1  Jarman  on  Wills,  201,  n.  31,  n.  5;  Bethv. 
Harper,  39  Ohio  St.  Rep.  639,  641 ;  in  the  matter  of  Diez, 
50  N.  Y.  94;  Evans  v.  Smith,  28  Ga.  98. 

Our  conclusion  is  that  the  instrument  offered  for  probate 
may  be  proved  now  as  the  separate  will  of  Sutton  Davis  as 
to  his  property  described  therein  and  that,  unless  in  sonce 
way  revoked,  it  may,  upon  the  death  of  his  wife,  be  pro- 
bated as  to  her  property  mentioned  therein. 

Reversed. 
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L.  G.  DANIELS,  Guardian  of  Ruth  H.  Darnels  and  Henrietta  Fowler 

V.  J.  0.  BAXTER,  et  al. 

Action  to  Set  Aside  Deeds  as  FrauduUivt,  for  Conversion^ 
for  Damages^  and  for  Accounting — Joinder  of  Differ- 
ent    Causes   of  Action — Pleading^  Parties — Removing 
Cloud  from  Title — Demurrer. 

1.  Where  the  causes  of  action  stated  in  a  complaint  arise  out  of  one  and 

the  same  transaction  or  series  of  transactions,  forming  one  course 
of  dealing,  and  all  tending  to  one  end,  so  that  one  connected  story 
can  be  told  of  the  whole,  the  complaint  is  not  multifarious. 

2.  Under  section  267  (1)  of  The  Code,  where  causes  of  action  all  arise  out 

of  a  transaction  connected  with  the  same  subject  matter,  a  cause 
of  action  in  tort  can  be  joined  with  one  to  enforce  an  equitable 
right,  and  a  complaii-t  to  set  aside,  as  fraudulent,  various  convey- 
ances of  real  and  personal  property  by  means  of  a  series  of  alleged 
fraudulent  deeds  and  proceedings,  an>l  for  damages  for  the  deten- 
tion and  conversion  of  such  property,  does  not  show  a  misjoinder 
of  causes  of  action. 

3.  In  an  action  by  heirs  at  law  and  distributees  to  set  aside  deeds  pro- 

cured from  their  ancestor  by  fraud  and  imposition,  it  is  immaterial 
and  not  ground  for  demurrer  that  the  personal  representative  is 
made  a  party  defendant,  instead  of  plaintiff,  especially  where  it  is 
alleged  and  admitted  that  there  are  no  creditors. 

4.  Under  Ch.  6  A^cts  of  1893,  an  action  can  be  maintained  to  remove  a 

cloud  on  title,  although  plaintiff  is  not  in  possession. 

5.  The  objection  that  a  complaint  is  *' argumentative,  hypothetical  and 

in  the  alternative,"  cannot  be  made  by  demurrer,  but  must  be 
taken  advantage  of  by  a  motion,  before  answering  or  demurring, 
for  a  repleader  and  to  make  the  complaint  more  specific. 

Civil  action  heard,  on  complaint  and  demurrer,  before 
Timherlake^  </.,  at  Fall  Term,  1896,  of  Pamlico  Superior 
Court.  The  action  was  brought  by  the  heirs  at  law  and 
distributees  of  S.  H.  Fowler,  through  their  guardian,  the 
plaintiff  Daniels,  against  J.  O.  Baxter,  assignee  of  S.  H. 
Fowler,  C.  H.  Fowler,  administrator  of  S.  H.  Fowler  (in 
their  representative  and  individual  capacities),  Hannah  J. 
Kennedy,  grantee,  as  agent  of  C.  H.  Fowler  with  notice, 
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and  witbout  paying  a  valaable  consideration,  and  J.  F. 
Cowell,  a  joint  tort  feasor,  as  agent,  and  with  notice,  to 
recover  the  real  and  personal  estate  fonnerly  owned  by  S. 
H.  Fowler,  and  damages  for  its  detention  and  conversion, 
on  the  ground  that  it  was  fraudulently  obtained,  through  a 
conspiracy  of  defendants,  by  means  of  a  series  of  deeds, 
judgments  and  trausactions,  and  was  held  by  them  under 
color  of  the  following  fraudulent  claims  cf  title,  in  none  of 
which  frauds  the  ancestor  of  plaintiffs  participated,  to  wit: 
(1)  A  deed  of  trust  for  the  benefit  of  creditors,  claimed  to 
have  been  executed  by  S.  H.  Fowler  on  his  deathbed,  when 
he  was  unconscious,  to  J.  0.  Baxter,  assignee,  preferring 
C.  H.  Fowler  for  $9,000.  (2)  A  deed  from  Baxter,  as- 
signee, to  C.  H.  Fowler,  for  part  of  the  property  mentioned 
in  the  deed  of  trust.  (3)  A  deed  from  C.  H.  Fowler,  ad- 
ministrator of  S.  H.  Fowler,  to  Hannah  J.  Kennedy,  for 
certain  lands  contemplated  in  the  conspiracy,  but  left  out 
in  the  deed  of  trust  by  mistake  of  defendants;  and  the 
special  proceeding  before  the  clerk  of  the  superior  court  to 
obtain  leave  to  sell  the  lands  for  assets,  which  the  said  deed 
purports  to  follow.  The  defendant  Baxter  was  the  book- 
keeper of  defendant  Fowler,  the  defendant  Kennedy  was 
the  sister  and  partner  of  defendant  Fowler,  and  the  defen- 
dant Cow  ell  was  his  partner.  Defendants  demurred  to  the 
complaint,  and  assigned  many  grounds,  which  are  embodied 
substantially  in  the  following:  (1)  That  there  is  a  misjoinder 
of  causes  of  action,  and  the  causes  affect  the  several  defen- 
dants differently.  (2)  That  the  action  cannot  be  sustained: 
Because  neither  the  administrator,  administrator  de  bonis 
non,  nor  the  receiver  is  a  party  plaintiff.  (3)  Because  the 
creditors  are  not  parties  plaintiff.  (4)  Because  there  is  no 
jurisdiction  at  term  over — first,  a  cause  of  action  for  fail- 
ure to  file  annual  accounts;  second,  to  set  aside  orders  of 
sale  and  confirmation,  and  a  deed  executed  thereunder,  in 
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a  special  proceeding  to  sell  land  for  assets.     (5)  Because 
there  id  no  allegation  that  8.  H.  Fowler  noadeadeed  of 
assignment.     (6)  That  the  complaint  is  argumentative,  hy- 
pothetical, and  in  the  alternative. 
The  demurrer  was  overruled,  and  defendants  appealed. 

Messrs.  Simmons  (&  Ward^  lor  plaintiff. 
Messrs.  Clark  <&  Guion^  for  C.  H.  Fowler,  et  als.,  appel- 
lants. 


Cl^bk,  J. :  If  the  grounds  of  the  complaint  ^  ^arise  out  of 
one  and  the  same  transaction,  or  series  of  transactions, 
forming  one  course  of  dealing,  and  all  tending  to  one  end; 
if  one  connected  story  can  be  told  of  the  whole,-'  it  is  not 
multifarious,  Ruffln,  C.  J.,  in  Bedsole  v.  Monroe^  40  N. 
C.  313,  cited  and  approved  in  Young  v.  Young.  81  N.  C.  91; 
King  V.  Farmery  88  N.  C.  22,  and  in  Reggie  v.  HUl^  95  N. 
0.  303.  To  same  purport  is  Hamlin  v.  Tucker^  72  N.  C. 
502.  That  the  ^'main  relief  may  be  effectual,  the  plaintiff 
may  state  in  his  bill  any  number  of  conveyances,  improper- 
ly obtained  from  him,  either  at  one  or  more  times  or  respect- 
ing different  kinds  of  property,  and  ask  to  have  them  all  put 
out  of  his  way,  or  to  have  reconveyances;  for  the  several 
conveyances  do  not  so  much  constitute  distinct  subjects  of 
litigation,  but  are  rather  so  many  barricades  erected  by  the 
defendant  to  impede  the  progress  of  the  plaintiff  towards 
his  lights."  Bedsole  v.  Monroe^  supra.  ''Where  a  gene- 
ral right  is  claimed,  arising  out  of  a  series  of  transactions 
tending  to  one  end,  the  plaintiff  may  join  several  causes  of 
action  against  defendants  who  have  distinct  and  separate 
int3rests,  in  order  to  a  conclusion  of  the  whole  matter." 
Young  v.   Young^  supra. 

Under  the  Code,  Sec.  267,  (1)  where  the  causes  of  action 
all  arise  out  of  transactions  connected  with  the  same  sub- 
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ject  matter,  a  cause  of  action  in  tort  can  be  joined  with  one 
to  enforce  an  equitable  right;  {Benton  v.  Collins^  118  N. 
C.  196)  and  proceedings  for  enforcement  of  legal  and 
equitable/ights  can  be  joined.  Solomon  v.  Bates^  118  N.  C, 
311,  316;  State  v.  Smith,  119  X.  C,  856.  This  is  an  action 
for  the  conversion  of  the  entire  estate  of  the  ancestor  of  the 
infant  plaintiff  and  to  set  aside  sundry  transactions,  con- 
veyances and  judgments,  by  means  of  which  the  wrong  has 
been  done,  in  none  of  which  frauds  the  ancestor  partici- 
pated. The  demurrer  for  misjoinder  was  therefore  prop- 
erly overruled.  Had  it  been  sustained,  the  action  would  not 
have  been  dismissed,  but  divided  into  several,  in  the  trial  of 
each  cf  which  substantiallv  the  same  evidence  vfould  have 
been  admitted  and  the  same  proposition  of  la^  discussed, 
with  great  increase  of  costs  and  time  and  with  benefit  to  no 
one.  Pretzf elder  v.  Insurance  Co.,  116  N.  C,  491.  The 
principle  that  an  action  in  tort  can  not  be  united  with  one  in 
contract  applies  only  where  thej  arise  out  of  transactions 
connected  with  different  subject  matters.  State  v.  Smith, 
supra. 

"The  subject  matter  of  the  action"  is  so  well  defined  bj' 
Bliss  on  Code  Pleading,  Sec.  126,  that  we  cite  it:  "The 
cause  of  action  has  been  described  as  being  a  legal  wrong 
threatened  or  committed  against  the  complaining  party; 
and  the  object  of  the  action  is  to  prevent  or  redress  the 
wrong  by  obtaining  some  legal  relief.  The  subject  '^f  the 
action  is  neither  of  these;  it  is  not  the  wrong  which  gives 
the  plaintiff  the  right  to  ask  the  interposition  of  the  court, 
nor  is  it  that  which  the  court  is  asked  to  do  for  him,  but  it 
must  be  a  matter  or  thing,  differing  both  from  the  wrong 
and  the  relief,  in  regard  to  which  the  contrversy  has  arisen, 
concerning  ^hich  the  wrong  has  been  done;  and  this  is 
ordinarily  the  property,  or  the  contract  and  its  subject  mat- 
ter, or  other  thing  involved  in  the  dispute.     Thus,  in  an 
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action  to  recover  the  possession  of  land,  the  ^^ right"  is  the 
right  of  possession;  the  ^^i^rong"  is  the  dispossession;  the 
*' object"  is  to  gain  possession;  and  the  "subject,"  or  that 
in  regard  to  which  the  action  is  brought,  is  the  land  and 
usually  its  title." 

The  personal  representative  is  maae  a  party  defendant. 
It  is  in]  material  and  not  ground  of  demurrer  that  he  is  not 
a  plaintiff.  Teagv^e  v.  Downs^  69  N.  C,  28;  McCarmac 
V.  Wigginsy  84  N.  C,  279.  The  creditors  are  not  neces- 
sary parties.  Carlton  v.  Byers,  93  N.  C,  302;  Hancock 
V.  Wooten^  107  NT.  C,  9.  Besides,  it  is  alleged  in  the  com- 
plaint that  there  are  no  creditors,  and  the  demurrer  admits 
it. 

The  4th  ground  of  demurrer  was  also  invalid.  It  mis- 
conceives  matters  stated  as  inducement  as  the  cause  of  action 
itself.  As  to  the  5th  ground  of  demurrer,  there  is  an  alle- 
gation that  the  defendants  claim  that's.  H.  Fowler  made  a 
deed  of  trust,  that  what  purports  to  be  such  is  on  record, 
and  that  the  defendants  are  holding  under  it.  This  is  suffi- 
cient under  Acts,  1898,  Gh.  6,  to  proceed  to  have  the  cloud 
removed,  though  the  plaintiffs  are  not  in  possession 

The  last  ground  assigned  for  demurrer,  that  the  complaint 
is  ^^argumentative,  hypothetical,  and  in  alternative,"  if  it 
were  true,  is  not  cause  for  demurring,  but  would  justify  a 
motion,  before  answering  or  demurring,  for  a  repleader  and 
to  make  the  complaint  more  explicit.  The  Code  261,  and 
cases  cited  in  Clark's  Code,  (2d  Ed.)  p.  207. 

No  error. 
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State  on  Relation  of  J.  H.  BLOUNT,  Solicitor,  v.  W.  S.  SIMMONS,  et  als. 

Commissioner  of  Pamlico  County. 

Action  hy  State  to  Vacate  Entry  of  Oyster  Beds — Liability 
of  State  for  Oasts  of  Action — Costs — Fee  Bill^  Taxing 
Costs — Appeal. 

1.  Under  Section  536  of  The  Code  the  State  is  liable  for  the  costs  of  an 

action  instituted  by  the  State  Solicitor  under  the  provisions  of  Sec- 
tion 4,  Ch.  287,  Acts  of  1893,  requiring  him,  as  Solicitor,  to  bring 
an  action  to  vacate  an  oyster  bed  entry  upon  the  filing  with  him  of 
an  affidavit  of  five  inhabitants  of  a  county  alleging  that  such  entry 
is  a  fraud  upon  the  State.  In  such  case,  U  seems  that  the  persons 
making  the  affidavit  might  be  held  liable  as  relators  if  it  should 
appear  that  the  action  was  for  their  benefit  and  at  their  instance. 

2.  The  fee  taxable  for  *'  appeal  and  docketing  in  Supreme  Court'*  is  two 

dollars  only. 

3.  An  action  by  the  State  to  vacate  an  oyster  bed  entry  being  a  civil 

action,  a  fee  of  one  dollar  for  entry  of  judgment  in  term  time  is 
taxable  against  t^e  State  as  the  losing  party. 

4.  Where,  in  an  unsuccessful  action  by  the  State  to  vacate  an  oyster  bed 

entry,  a  judgment  was  rendered  against  the  county  for  costs,  but  set 
aside  on  appeal,  and  subsequently  the  judgment  was  properly 
rendered  against  the  State  for  costs,  it  was  error  to  charge  the 
State  with  the  fees  for  the  entry  of  the  first  judgment,  and  "  appeal 
and  docketing  in  Supreme  Court "  on  the  appeal  by  the  county. 

5.  Costs  are  not  allowed  for  docketing,  filing  and  indexing  a  judgment 

against  the  State  or  county,  since  no  lien  can  be  acquired  by  such 
docketing. 

6.  The  fee  of  twenty-five  cents  for  motion  for  judgment  can  only  be 

taxed  when  the  motion  is  a  motion  in  the  cause,  in  writing,  and 
required  to  be  recorded. 

7.  An  appeal  lies  to  this  Court  from  the  erroneous  taxation  of  items  in 

bills  of  costs  in  the  Superior  Court. 

Petition  by  the  State  for  a  rehearing  and  reversal  of  the 
case  decided  at  September  Terra,  1896,  and  reported  in  119 
N.  C,  page  50. 

Zeb  V,  Walser^  Attorney  General^  and  Mr.  W.  A.  Guth- 
rie, for  the  State. 
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3fess^r8,  Simmons  <&  Ward  and  Allen  d;  Dortch^  contra. 

Fairoloth,  C.  J.:  This  case  was  decided  atlasttenr, 
when  it  was  held  that  the  State  was  liable  for  the  costs  of 
the  actioD,  upoa  non-suit  being  taken  in  the  Superior  Court, 
and  this  is  a  petition  to  rehear.  The  decision  w  as  based 
upon  the  Code,  Sec.  536.  It  is  now  urged  that  Code,  Sec. 
537,  controls  the  case,  and  that  the  State  is  not  liable. 

At  common  law  the  king  neither  paid  nor  received  costs, 
as  the  former  was  his  prerogative  and  the  latter  was  beneath 
his  dignity,  and  the  general  statutes  giving  costs  did  not 
include  the  ^Sovereign.  The  same  principle  has  been  applied 
in  this  country  and  in  this  State,  so  that  the  State  is  only 
liable  in  the  event  of  express  statutory  provisions,  which 
are  now  quite  general  in  the  different  States.  In  the  ab- 
sence of  express  statute  the  relator,  in  an  action  in  the  name 
of  the  State  when  the  matter  was  of  a  public  nature,  and 
he  had  no  more  interest  in  the  controversy  than  other  citi- 
zens, was  not  liable  for  the  costs  of  the  defendant  whnn  a 
non-suit  was  entered.  Hill  v.  Bonner j  44  N.  C,  257. 
There  are  instances  in  which  the  State  allows  its  citizens  to 
use  its  name  to  enforce  private  rights,  for  example,  quo 
warranto  (Code,  Ch.  10,  Sec.  603,  et  seq.)^  but  the  relator 
is  required  by  security  to  indemnify  the  State  against  all 
costs  and  expenses.  There  is  no  such  requirement  in  the 
act  of  1893,  Ch.  287,  Sec.  4,  but  it  expressly  makes  the 
State  Solicitor  the  relator. 

In  the  argument  it  was  properly  conceded  that  the  party 
for  whose  '*beDefit"  the  action  was  instituted  was  charge- 
able with  the  costs.  The  Act  of  1893,  Ch.  287,  Sec.  4, 
made  it  the  imperative  duty  of  the  State  Solicitor  to  insti- 
tute this  action,  as  soon  as  an  affidavit  of  five  inhabitants 
was  filed  with  him,  alleging  that  ceitain  licenses,  including 
natural  oyster  beds,  were  frauds  upon  the  public  property 
of  the  State. 
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It  was  suggested  by  plaintiff's  counsel  that  these  five 
inhabitants  ^ere  really  the  relators,  and  liable  for  the  costs, 
and  that  the  State  was  not  liatle  according  to  said  section, 
537.  We  could  probably  agree  to  that  proposition  if  we 
could  see  that  the  action  was  at  the  instance  of  these  men 
and  for  their  benefit.  It  does  not  appear  that  they  were 
promoters  of  the  Act  of  1893,  Ch  287,  or  that  they  aa vised 
or  encouraged  the  suit,  nor  how  the  success  of  the  suit 
would  have  enured  to  tbeir  benefit  more  than  to  any  other 
citi;;en  of  the  State,  for  in  that  event  the  recovered  natural 
oyster  beds  would  at  once  have  become  the  State's  public 
property.  Section  537  of  the  Code  provides  for  the  enforce- 
ment of  private  or  corporation  rights  in  the  name  of  the 
State,  at  the  expense  and  cost  of  the  relator,  and  in  Section 
536  the  Sovereign  assumes  the  costs  of  such  civil  actions  as 
it  may  deem  proper  to  prosecute,  and  in  the  Act  of  1893 
selects  its  own  relator. 

We  are  called  upon  to  determine  the  legality  of  the 
several  items  of  costs  charged  by  the  clerk  in  this  case.  We 
do  so,  and  call  the  attention  of  the  courts  to  this  matter. 

The  items  of  cost,  taxed  by  the  clerks  of  the  Superior 
Court,  have  rarely  been  before  this  court,  and  hence  the 
fee  bill  (the  Code,  Sec.  3739,  amended  by  Acts,  1885,  Ch. 
199),  has  been  construed  by  the  different  clerks  in  the  State, 
each  according  to  his  own  judgment,  and  doubtl3Ss  in  many 
instances  illegally  and  to  the  great  wrong  of  suitors.  The 
items  of  the  present  bill  present  some  of  these  errors  for 
correction.  '^Appeal  and  docketing  in  Supreme  Court," 
taxed  at  $3  each,  should  be  |2,  and  the  State  is  only  taxable 
\^ith  the  last  appeal,  the  first  ha\ing  been  decided  against 
the  defendants.  The  entry  of  *'two  judgments  in  term 
time  $2/'  would  be  illegal  if  this  were  a  criminal  action, 
since  tbe  §1  is  only  allowed  by  statute  for  ''judgment'- 
when  the  judgment  is  against  the  defendant,  but  the  charge 
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is  valid  in  this  instance,  as  this  is  a  civil  action,  though  the 
State  is  plaintiff.  But  on  the  first  appeal  the  judgment 
was  held  to  have  been  erroneously  entered  against  the 
County  of  Pamlico,  and  was  set  aside,  and  the  State  can- 
not be  taxed  with  that  $1,  nor,  as  above  said,  wit|;i  the 
*  ^appeal  and  docketing"  in  that  appeal — only  for  the  last 
judgment  and  last  appeal.  The  charge  of  45o.  for  docket- 
ing, filing  and  indexing  judgment  is  also  disallowed.  The 
statute  does  not  contemplate  that  bills  of  cost,  devolved 
upon  the  State  or  County  by  a  noL  pros,  or  even  a  verdict 
of  not  guilty,  or  even  in  a  civil  action,  shall  be  docketed, 
since  no  lien  can  be  acquired  by  such  docketing.  An  ob- 
servance of  this  will  save  many  thousands  of  dollars  which 
are  improperly  taxed  agaiust  the  County  in  cases  where  the 
prosecution  fails.  The  charge, '  'motion  for  judgment  25c.  /' 
is  often  made  by  clerks,  but  is  illegal.  The  '^motion''  for 
which  ''25c."  is  allowable  is  a  motion  in  the  cause  made 
in  writing  and  requiring  to  be  recorded,  and  not  the  mere 
verbal  application  for  a  judgment.  !N^or  is  there  any 
* 'notice"  in  the  papers  justifying  the  charge  of  25  cents, 
and  we  can  not  see  the  necessity  of  any,  unless  the  clerk 
ingeniously  thought  to  charge  for  "notice  of  a  motion  for 
judgment."  Correcting  the  bill  as  above,  the  ^13.15  sent 
up  should  properly  be  $6.95.  The  overcharges  and  abuses 
in  making  out  bills  of  cost  have  become,  and  justly,  a  mat- 
ter of  public  complaint.  Yet  there  is  this  esouse,  that  bills 
of  costs  having  rarely  jeen  before  the  courts,  clerks,  no 
matter  how  conscientious,  have  had  no  authoritative  con- 
struction to  follow.  Hence,  there  has  been  verv  little  uni- 
formity,  each  clerk  being,  like  the  Gentiles  of  old,  ''a  law 
unto  himself." 

It  has  been  a  mistaken  conception  that  an  appeal  does 
not  lie  to  this  court  to  correct  erroneous  taxation  of  items 
in  bills  oi  costs.     Parties  have  a  right  to  have  such  orders 
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reviewed  here  on  appeal,  and  in  that  manner  only  can  uni- 
formity be  maintained.  The  court  has  often  held  that 
\ihen  the  subject  matter  of  an  action  has  been  destroyed 
by  accident,  compromise  or  otherwise,  the  court  will  not 
try  such  cases  on  the  merits,  merely  to  determine  which 
side  should  pay  the  costs.  State  v.  Home,  119  N.  C, 
853.  This  is  what  is  meant  by  the  ruling  that  the  court 
will  not  hear  an  appeal  involving  only  a  matter  of  costs. 
The  court  never  meant  to  hold  that  a  litigant  could  be  taxed 
with  items  of  costs,  not  allowed  by  law,  and  be  without  the 
remedy  of  an  appeal  to  redress  his  wrongs,  fiat  for  Chap- 
ter 199,  Acts  1885,  which  evidently  was  prepared  in  the 
interests  of  large  fee  bills  and  which  has  nothing  of  merit 
to  recommend  it,  this  and  all  other  bills  of  costs  might  be 
pruned  of  many  items  charged  without  corresponding  ser- 
vice rendered.  With  this  addition  the  judgment  is  affirm- 
ed. Affirmed. 


GEORGE  W.  GUILFORD,  Clerk  of  Beaufort  Superior  Ck)urt,  v.  THE 
BOARD  OF  COMMISSIONERS  OF  BEAUFORT  COUNTY. 

Action  J^or  Costs — Costs  in  Criminal  Cause — Li^ility  of 
County — Fees  of  Clerk  of  Superior  Court. 

1.  The  State  and  county  are  liable  for  costs  only  in  the  cases  expressly 

provided  by  statute. 

2.  A  county  cannot  be  taxed,  under  section  739  of  the  Code,'  with 

any  part  of  the  fees  of  the  clerk  or  other  officers  in  criminal 
actions  if  the  grand  jury  returns  **  not  a  true  bill.** 

3.  When  a  defendant  is  bound  over  to  the  Superior  Court  by  a  justice  of 

the  peace,  the  clerk  of  the  Superior  Court  is  not  entitled  to  the  fee 
of  50  cents  allowed  by  Ch.  199,  Acts  of  1885,  for  **  appeal  from  jus- 
tice of  the  peace." 

4.  The  fee  of  ten  cents  allowed  the  clerk  of  the  Superior  Court  by  Chap- 

ter 199,  Acts  of  1885,  for  **  filing  papers,'*  is  for  filing  all  the  papers 
in  an  action  after  final  judgment,  as  prescribed  by  Section  86  of  The 
Code,  and  not  for  filing  each  paper  in  a  case. 
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5.  The  clerk  of  the  Superior  Court  is  not  entitled  under  section  3739  of 

The  Code  to  a  specific  fee  for  recording?  the  proceedings  of  a  cause 
in  the  minute  docket  of  the  Court,  as  required  by  section  83  (6)  of 
The  Code. 

6.  The  liability  of  a  county  for  defendant*s  witnesses  is  restricted  to  the 

same  cases  in  which  the  county  is  responsible  for  half  fees  to  offi- 
cers, except  that  the  Court  is  not  liable  to  defendant's  witnesses 
where  he  is  convicted  and  unable  to  pay. 

7.  An  appeal  lies  from  a  judgment  involving  merely  the  taxation  of  a  bill 

of  costs. 

Civil  action,  commenced  before  a  Justice  of  the  Peace 
by  George  W.  Guilford,  against  the  Board  of  Commission- 
ers of  Beaufort  County  to  recover  fees  as  clerk  of  the  Su- 
perior Court,  heard  on  appeal  and  on  complaint  and  de- 
murrer before  Bryan^  J.^  at  Spring  Term,  1897,  of  Beau- 
fort Superior  Court. 

The  complaint  was  as  foUovvs: 

^^The  plaintiff,  complaining  of  the  defendants,  alleges: 
(1)  That  plaintiflf  is  the  clerk  of  the  Superior  Court  of 
Beaufort  county,  N.  C.  (2)  That  at  the  Fall  term,  1896, 
of  the  Superior  court  of  Beaufort  county,  a  bill  of  indict- 
ment was  sent  before  the  grand  jury  of  said  county,  charg- 
ing one  George  Filly  with  larceny,  and  was  returred  by 
the  grand  jury  ^Kot  a  true  bill.'  That  there  was  no  pros- 
ecutor in  the  said  case.  That  the  following  fees  are  due 
plaintiff  in  said  criminal  action,  to- wit: 

Indictment, ){;  .60 

Docketing, .25 

Six  subpoenas, .90 

Filing  papers,    -     - .20 

Preparing  bill  of  costs, .25 

Recording  in  minutes, .50 

Making, $2.70 

'^That  the  defendants  are  liable  to  plaintiff  for  one-half  of 
the  said  bill  of  costs,  under  section  739  of  the  Code.     That 
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there  is  due  plaintiff  the  sam  of  one  dc^llar  and  thirty  fi^e 
cents  on  said  bill  of  costs  bj;  defendants.  That  defendants 
have  refused  to  pay  the  said  sum,  on  the  ground  that  the 
county  is  not  liable  in  cases  \^here  the  grand  jury  has  re- 
turned *Not  a  true  bill.'  (3)  That  at  Fall  term,  1896,  of 
the  Superior  Court  of  Beaufort  county,  one  Elijah  Selby, 
who  had  been  bound  over  by  a  justice  of  the  peace  to  said 
term,  charged  with  larceny,  was  indicted  and  convicted  and 
sentenced  to  the  state  prison  for  the  term  of  two  years. 
Tbat  among  other  fees  due  the  plaintiff  iu  the  said  crimi- 
nal action  are  the  following,  to-wit: 

Appeal  from  justice  of  the  peace, $  .50 

Docketing  same, .     .     .     .  .25 

Filing  papers, .20 

Recording  in  minutes .25 

Making $1.20 

— *'That  the  defendants  are  indebted  to  plaintiff  for  one- 
half  of  the  fees  above  specified.  That  the  defendants  have 
refused  to  pay  the  said  bill  of  costs,  or  the  one- half  thereof 
for  which  the  county  is  liable,  on  tbe  following  groonds, 
to-wit:  First.  That  the  said  Elijah  Selby  did  not  appeal 
from  the  justice  of  the  peace  to  the  Superior  Court,  but  was 
bound  o\er  by  the  justice  of  the  peace  to  appear  at  said 
term,  and  that  the  fee.  of  fifty  cents  for  an  appeal  and 
twenty-five  cents  for  docketing  the  same  is  not  due  plain- 
tiff in  said  criminal  action.  Second.  That  the  plaintiff  is 
not  entitled  to  charge  the  fee  of  twenty  cents  for  filing 
papers,  but  defendants  insist  that  a  single  fee  of  ten  cents 
only  can  be  charged  for  filing  papers  in  each  case,  and  not 
a  fee  of  ten  cents  for  filing  each  papef.  Third.  That  the 
plaintiff  is  not  entitled  to  a  specific  fee  of  twenty-five  cents, 
or  any  other  specific  sum,  for  recording  in  the  minutes. 
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Wherefore,  plaintiflf  prays  judgment  against  the  defendants 
for  the  sum  of  one  dollar  and  thirty-dve  cents,  being  half 
fees  in  state  against  George  Pilly,  as  set  forth  in  section  2 
of  this  complaint,  and  for  the  sum  of  sixty  ceiits,  being  half 
fees  in  state  against  Elijah  Selby . ' ' 

The  demurrer  was  sustained  and  plaintiff  appealed. 

Mr,  Charles  F.   Warren^  for  defendants. 
No  counsel,  contra. 

Cla.kk,  J.:  M  common  law,  in  criminal  actions,  the 
sovereign  neither  paid  nor  lecovered  costs.  .  State  v.  Man- 
uely  20  N.  C,  20.  The  state  and  county  are  now  liable 
for  costs,  but  only  in  the  cases  expressly  provided  by  stat- 
ute. State  V.  Massey,  104  N.  C,  877.  Code,  §  739, 
which  specifies  the  instances  in  which  the  county  shall 
be  liable  either  for  half  or  for  whole  fees  in  criminal 
actions,  is  restricted  to  those  in  which  ^ 'there  is  no 
prosecutor,  and  the  defendant  shall  be  acquitted  or  con- 
victed, and  unable  to  pay  the  costs,  or  a  nolle  prosequi  be 
entered,  or  judgment  arrested."  There  is  no  provision  for 
taxing  the  county  with  any  part  of  the  fees  of  officers  if 
the  grand  jury  ignores  the  bill,  or  if  the  bill  is  quashed, 
nor  if  the  prosecutor  is  taxed  and  proves  unable  to  pay. 
Possibly,  the  legislature  considered  that  it  would  entail 
great  and  unjustifiable  expense  if  the  county  were  taxed 
\^ith  the  fees  of  officers  in  the  frivolous  and  trivial  prosecu- 
tions in  wnich  the  grand  jury  refuse  to  find  a  true  bill,  or 
in  which  the  judge  should  quash  the  indictment  because 
noi  good  in  law.  The  judge  properly  held  that  the  county 
was  not  liable  for  half  fees  in  the  case  of  State  against  Pil- 
ly, in  \vhich  the  grand  jury  had  returned  ''Not  a  true  bill." 

As  to  the  second  cause  of  action,  for  the  half  fees  in  the 
case  of  State  against  Selby,  in  which  the  defendant  therein 
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was  bound  over  Dy  a  justice  of  the  peace  for  larceny,  was 
'^convicted  and  unable  to  pay  the  costs, '^  and  in  which  there 
was  no  prosecutor,  ihe  ofiScers  were  entitled  to  half  fees 
from  the  county,  as  to  all  legal  fees.  But  the  charge,  ^  ^Ap- 
peal from  justice  of  the  peace,  50  cents,  and  docketing 
same,  25  cents,"  is  illegal.  There  was  no  appeal,  for  the 
justice  ''bound  over,''  having  no  final  jurisdiction.  Code, 
§  3739,  prescribes:  ' 'Appeal  from  justice  of  the  peace,  in- 
cluding docketing,  50  cents.''  Acts  1885,  Ch.  199,  strikes 
out  the  words  ''including  docketing,"  but  no  fee  is  given 
for  docketing  an  appeal,  and  none  could  be  taken  in  any 
event.  Besides,  the  f»e  for  appeal  from  a  justice  is  only 
allowed  in  civil  cases  and  in  those  criminal  cases  in  which 
the  defendant  or  the  prosecutor  is  taxed  with  the  costs. 
Even  though  the  defendant  should  be  acquitted  or  nol. 
prosed  in  the  upper  court,  the  county  is  in  no  manner  lia- 
ble for  fees.  Code,  §  895,  expressly  provides  that  in  no 
case  of  which  a  justice  of  the  peace  has  final  jurisdiction 
(and  only  in  such  would  an  appeal  lie)  "shall  the  county  be 
liable  to  pay  any  cost.'*  Merrimon  v.  Commissioners^  106 
N.  C,   369;  State  v.  Shuffler,   119  N.  C,  867. 

Code,  §  86,  prescribes  that  "the  clerk  shall  keep  the  pa- 
pers in  each  action  in  a  separate  roll  or  bundle,  and,  at  its 
termination,  attach  tliem  together,  properly  lab3led,  and 
file  them  in  the  order  of  the  dale  of  liaal  jud;^(neat." 
This  is  the  "filing  pap3rs''  for  which  the  clerk  is  entitled 
to  charge  a  fee  of  10  cents.  Acts  1885,  Cb.  199.  If  the 
statute  had  intended  to  give  a  fee  of  ten  cents  for  filing 
each  paper,  it  would  have  said  so.  Evidently,  the  fee  was 
allowed  for  the  single  act  of  "filing  papers"  when  the  case 
is  closed.  There  are  no  words  used  to  support  the  conten- 
tion that  a  separate  fee  uf  ten  cents  is  to  be  allowed  for 
each  summons  process,   subpoena  notice,  and  affidavit  re* 
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turned;  nor  is  there  any  authority  for  the  charge,  ^'Record- 
ing in  minutes,  25  cents."  The  clerk  is  required  to  keep  ' 'a 
minute  docket,  in  which  shall  be  entered  a  record  of  all  pro- 
ceedings had  in  the  court  during  the  term,  in  the  order  in 
which  they  occur,  and  such  other  entries  as  the  judge  may 
direct  to  be  made  therein."  Code,  §  83(6).  But  there  is 
no  specific  fee  given  therefor,  either  against  defendants  or 
the  county.  The  language  of  section  3739  is:  ''Recording 
and  copying  papers,  per  copy  sheet,  10  cents.  '  This  re- 
fers to  recording  and  copying  papers,  and  not  to  keeping 
the  minutes  or  proceedings  of  the  court.  When  compensa- 
tion for  ofiBcers  is  made  by  fees,  they  are  not  paid  for  each 
and  every  ser\ice  performed;  but  for  certain  designated 
services  prescribed  fees  are  allowed,  the  aggregate  of  which 
the  legislature  deems  would  be  sufficient  for  the  discharge 
of  all  the  duties  of  the  office.  Indeed,  Code,  section  3739, 
provides  that  "the  fees  of  the  clerk  of  the  Superior  court 
shall  be  as  follows,  and  no  other,  nanaely,"  etc. 

The  liability  of  che  county  for  state  witnesses  though 
not  for  half  fees  of  officers,  when  the  prosecutor  is  unable  to 
pay,  is  caused  by  the  difference  between  the  wording  of  sec- 
tion 739  and  that  of  sections  74u  and  1204  (and  these  last 
are  safeguarded  against  abuse  by  sections  743,  744,  and 
746).  Pegrarnv.  Commissioners^  75 N.  C,  120.  Butthe lia- 
bility of  thecounty  foi  defendant's  witnesses  is  restricted  to 
the  same  cases  in  which  the  county  is  responsible  for  half 
fees  to  officers,  except  that  the  county  is  not  liable  to  defend- 
ant's witnesses  where  he  is  convicted  and  unable  to  pay. 
An  appeal  in  the  matter  of  costs  lies  in  cases  of  this  kind. 
State  V.  Horne^  119  N.  C,  853;  State  v.  Gommlssioner  of 
Pamlico  Co.^  ante. 

It  admits  of  some  question  whether  this  action  can  be 
maintained  as  brought.  Certainly  it  would  have  been 
more  re^rular  to  have  had  the  costs  taxed  or  retaxed  in  the 
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original  cause,  and  an  appeal  from  the  judgment  thereon. 
Moore  v.  Commissioner^  70  N.  C,  340;  Belden  v.  Snead^ 
84  X.  C,  243.  But  the  objection  is  not  raised  by  either 
party,  and  we  do  not  pass  upon  it. 

Affirmed. 


ZELL  GUANO  COMPANY  v.  P.  T.  HICKS. 

Practice — Appeal — Time  for  Service  of  Case  on  Appeal, 

CeriioraH, 

1.  The  time  for  service  of  a  case  on  appeal  must  be  counted  from  the 

actual  adjournment  of  the  Court. 

2.  When,  by  agreement  of  counsel,  the  time  for  service  of  the  case  on 

appeal  was  extended  to  thirty  days  and  the  Court  adjourned  on 
October  31st,  the  time  expired  on  November  30th,  the  last  day  not 
being  Sunday,  and  a  service  on  December  1st  was  a  nullity. 

3.  A  petition  for  a  writ  of  certiorari  to  bring  up  the  case  on  appeal  will 

not  be  granted  when  the  petitioner  has  failed  to  file  a  transcript  of 
the  record  proper,  except,  possibly,  in  a  meritorious  case  where 
the  only  defect  is  the  absence  of  the  record,  but  certainly  not 
where  the  appeal  was  lost  by  failure  to  serve  the  case  on  appeal. 

Petition  by  the  defendant  for  a  writ  of  certio7*ari  to 
bring  up  a  case  on  appeal  which  was  not  served  within  the 
time  limited  for  the  service. 

Mess^'s.  R.  B.  Peebles  and  MacRae  &  Day^  for  peti- 
tioner. 

Mr,  R,  0.  Burton^  contra, 

Clark,  J. :  The  time  in  which  to  serve  ''the  case  on  ap- 
peal" must  be  counted  from  the  actual  adjournment  of  the 
court.  Rosenthal  v.  Robertson^  114  ^N.  C,  594;  Delajields, 
Construction  Co.^  115  N.  C,  21;  Worthy  v.  Brady ^  91  N. 
C,  265;  Turrentine  v.  Railroad^  92  N.  C,  642;  Chamblee 
V.  Baker,  95.  N  C,  98 ;  Walker  v.  Scott,  104.  C,  481.     The 
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coait  having  adjoarneH  on  October  31,  the  '*30  days'' 
agreed  upon,  in  lieu  of  the  statutory  ten  days,  in  which  to 
serve  the  case  on  appeal,  expired  on  jSTovember  30  (the  last 
day  not  being  Sunday).  Code,  sec.  696;  Bancroft  v. 
Roberts^  92  N.  C,  249.  The  attempted  service  therefore 
upon  December  1,  was  too  late  and  was  a  nullity.  Peebles 
V.  BraawelL  107  N.  C,  68;  Cummings  v.  Hoffman^  113 
N.  C,  267.  It  may  seem  a  hardship  that  a  party  shall 
lose  his  appeal  by  being  one  day  too  late,  but  this  is  not 
comparable  to  the  confusion  which  would  be  brought  atout 
by  not  adhering  to  the  time  fixed  by  statute,  or  the  time 
agreed  upon  by  parties  in  lieu  thereof.  Every  case  in 
which  there  was  a  failure  to  observe  the  time  specified 
would  become  the  subject  of  controversy,  with  affidavits 
and  counter  affidavits,  and  with  a  wonderful  increase  in 
the  number  of  such  cases.  In  the  present  case,  the  appel- 
lee gave  by  consent  twenty  days  more  time  than  the  sta- 
tute allowed,  and  wo  have  no  power  to  add  another  day 
againsc  the  appellee's  will.  Vi^Uantibus  non  dormientibus 
leges  avhveniunt. 

The  petitioner  failed  to  file  a  transcript  of  the  record 
proper,  and  without  doing  sc  he  is  in  no  eondition  to  ask 
for  a  writ  of  certorari  to  bring  up  the  **case  on  appeal." 

Brawn  v.  House,  119  N.  C,  622;  Shcherv.  Wheeler,  119 
N.  C,  471;  Owens  v.  Phelps,  91  N.  C,  253;  Pittman  v. 
Kimberly,  92  X.  C,  562;  Bailey  v.  Brown,  105  N.  C, 
127;  Stephens  v.  Koonce,  106  N.  C,  255;  Porter  v.  Rail- 
road, 106  N.  C,  478;  Pipkin  v.  Green,  112  N.  C,  355; 
State  V.  Freeman,  114:  N.  C,  885. 

Since  this  motion  was  argued  the  petiuoner  has  asked  to 
be  allowed  to  file  a  transcript  of  the  record  proper.  In  a 
meritorious  case,  where  the  onlj  defect  is  the  absence  of 
such  record,  the  court  might  allow  it,  but  here  it  would  be 
of  no  avail  and  would  uselessly  impose  the  costs  of  a  tran- 
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script  upon  the  petitioner,  since  it  appears  as  above  that  the 

appeal  was  lost  by  failute  to  serve  the  case  iu  the  time 

limited. 

Petition  denied. 


State  on  the  Relation  of  EDWARD  T.  CLARK,  administrator  d.  b.  n.  c. 
t.  a.  of  Solomon  G.  Boone,  deceased,  v.  R.  W.  PEEBLES,  Adminis- 
trator of  John  T.  Peebles  et  al. 

Practice — Appeal — Statement    of   Case    on    Appeal — As- 
signment of  Error — Sufficiency  of  Record — Trusteee — 
Executor — Administrator  C,   T.  A. — Invalid  Paym^ents 
by  Trustee, 

1.  When  the  grounds  of  error  appear  sufficiently  assigned  in  the  record 

itself,  without  a  statement  of  the  case  on  appeal,  this  Court  will 
consider  and  pass  upon  its  merits. 

2.  Where  an  executor  named  in  a  will  is  thereby  also  appointed  a  trustee 

and  renounces  or  dies,  the  administrator  cum  testajnenlo  annexo  ap- 
pointed in  his  stead  succeeds  to  the  trusteeship,  and  hence  an  ap- 
pointment by  the  clerk  of  the  Court  of  a  trustee  in  place  of  the 
executor  is  void  and  clothes  the  appointee  with  no  power. 

3.  In  such  case  payments  of  the  body  of  the  trust  fund  made  by  the  ad- 

ministrator d,  b.  u.  c,  t.  a.  to  the  ceitui  que  trust  (who  was  to  receive 
the  income  only)  and  to  the  alleged  trustee  acting  under  the  clerk's 
appointment  were  not  valid  payments,  and  the  administrator  c.  L  a. 
is  not  entitled  to  credit  therefor. 

Civil  action,  heard  before  Mclver,  J.y  at  May  Term, 
1895,  of  Hjllifax  Superior  Court,  on  exceptions  to  report 
of  W.  £.  Daniel,  referee.  Both  plaintiff  and  defendants 
appealed  from  the  judgment  rendered. 

Mr.  Thos.  N.  Hill^  foi  plaintiff. 
Mr.  R.  jff.  Peebles^  for  defendant. 

plaintiff's  appeal, 

MoNTooMBBT,  J. :  The  defendants  moved  in  this  court  to 
dismiss  the  plaintiff's  appeal  on  the  ground  that  there  ^vas 
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no  statement  of  the  ease  on  appeal  in  this  ooart.  It  is  a 
fact  that  no  such  statement  of  the  case,  made  out  either  by 
the  judge  or  signed  by  the  counsel  of  both  sides,  is  here,  as 
the  general  rule  requires.  Tne  motion  brings  up  the  ques- 
tion whether  or  not  this  particular  case  falls  within  the  ex- 
ception to  the  general  rule.  The  action  was  brought  by 
the  plaintiff  as  administrator  de  bonis  non  with  the  will 
annexed  of  Solomon  Boone,  against  K.  M.  PeetJes,  admin- 
istratrix of  John  T.  Peebles,  the  said  John  T.  having  been 
before  his  death  a  former  administrator  de  bonis  non  with 
the  will  annexed  of  Solomon  Boone,  and  W.  W.  Peebles, 
a  surety  on  the  administration  bond  of  the  said  John  T. 
Peebles,  for  an  account  and  settlement  of  the  matters  be- 
tween the  deceased  administrator,  John  T.  Peebles,  and 
the  estate  of  Boone. 

The  whole  matter  was  referred  to  Walter  Daniel  to  de- 
cide the  matters  of  law  and  fact,  including  the  pleas  in 
bar.  An  account  was  to  be  stated,  however  tne  pleas  in 
bar  might  be  decided,  the  whole  to  be  subject  to  the  review 
of  the  judge  of  the  Superior  Court. 

A  half  dozen  or  more  different  reports  were  made  by  the 
referee  under  various  orders  of  the  court,  and  to  each  one 
exceptions  a^  numerous  as  leaves  in  Yallambrosa  were  made 
by  both  plaintiff  and  defendant.  The  whole  of  the  evi- 
dence was  returned  as  a  part  of  the  report,  and  each  and 
every  exception  appears  on  the  face  of  the  record  itself. 
There  is  nothing  dehors  the  record  which  would  aid  this 
court  in  the  least  in  passing  upon  the  questions  raised  by 
the  plaintiff^s  appeal:  and  it  has  been  decided  by  this  court 
in  the  case  of  Brooks  v.  Austin^  94  N.  C,  222,  that  when 
the  grounds  of  error  appear  sufficiently  assigned  in  the  re- 
cord itself,  without  a  statement  of  the  case  on  appeal,  this 
court  will  consider  and  pass  upon  its  nerits.  The  plaintiff 
did  not  print  all  of  the  evidence — not  as  much  of  it  as  he 
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should  have  done — but  oviing  to  the  importance  of  the 
matters  involved  in  the  suit,  the  immense  volume  of  manu- 
script and  printed  matter  making  up  the  case,  the  extraor- 
dinary amount  of  work  which  it  seems  the  counsel  on  both 
sides  have  voluntarily  imposed  upon  themselves  (a  large 
proportion  of  T^hich  it  was  unnecessary  to  ha\e  imposed 
upon  us),  we  have  concluded  to  take  no  exception  to  this 
failure  to  print  the  evidence  by  the  plaintiff,  especially  as 
the  defendant  did  not  move  to  dismiss  for  failure  to  print, 
under  rule  30  of  this  C^ourt. 

The  referee  in  one  of  his  reports  allowed  the  defendant  as 
a  credit  the  sum  of  §20u,  which  had  been  paid  to  Indiana 
Bristow  and  her  husband,  on  December  21,  1875,  with  the 
interest  on  the  same,  which  amounted  to  the  sura  of  $184. 69. 
He  also  allowea  the  defendant  $100,  paid  to  the  said  Bris- 
tow, March  7,  1876,  and  $97.07  interest  thereon;  and  he 
also  allowed  the  further  sum  of  $150,  paid  to  William  Grant, 
May  31,  1875,  and  $143.50  interest  thereon.  His  Honor, 
Judge  Graves,  sustained  the  referee,  and  in  passing  upon  the 
report  allowed  the  credits.     The  plaintiff  excepted. 

There  was  error  in  the  ruling  of  His  Honor.  In  his  last 
will  and  testament  ihe  plaintiff's  testator,  Solomon  Boone, 
bequeathed  to  his  daughter  Indiana,  now  Mrs.  Bristow,  an 
equal  share  in  his  property,  »vith  limitations  as  follows:  *'I 
desire  that  an  equal  share  of  my  estate  be  allotted  to  my 
daughter  Indiana  Florence,  and  that  it  shall  remain  in  the 
hands  of  my  executors,  that  I  shall  herein  and  after  men- 
tion, and  that  she  shall  be  entitled  to  the  incomes  of  said 
property  yearly,  during  her  life,  and  at  her  death  if  she 
shall  have  a  lawful  heir  of  her  body  begotten,  I  give  said 
properly  to  them  and  their  heirs  forever,  if  not  to  the  rest 
of  my  children  except  my  said  executor  shall  think  it  neces- 
sary to  spend  any  portion  of  said  share  in  eduating  the  said 
Indiana  Florence,  which  I  desire  should  have  a  good  educa- 
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tioD,  and  should  the  income  of  her  share  of  my  estate  be 
insufficient  for  such  purpose  1  desire  done.'' 

John  T.  Peebles,  the  intestate  of  the  defendant,  E.  M. 
Peebles,  upon  his  qualification  as  the  administrator  de  bonis 
non  ^ith  the  will  annexed  of  Boone,  became  the  trustee  of 
this  fund  for  the  benefit  of  Indiana  and  her  children. 
Jones  V.  Jones^  17  N.  C,  387;  Creech  v.  Orainger^  106  N. 
C,  213;  Toung  v.  Young,  97  N.  C,  132.  He  had  no 
right  to  pay  over  to  Mrs.  Bristow  any  part  of  the  body  of 
this  fund,  and  in  doipg  so  he  became  liable.  The  clerk  of 
the  court  appointed  William  Grant  a  trustee  for  Mrs.  Bris- 
tow to  secure  this  fund,  in  the  place  of  the  execator  named 
in  the  will,  and  who  had  refused  to  qualify  as  executor. 
He  mistook  his  poii\  er  when  he  made  this  appointment,  and 
any  payment  made  to  him  was  not  a  valid  payment.  The 
law, as  we  have  said, constituted  the  administrator  de  bonis 
non,  with  the  will  annesed,  trustee  of  Mrs.  Bristow. 

It  would  be  almost  an  impossible  task  for  the  court  to  spe- 
cifically discuss  each  and  all  of  the  exceptions  filed  in  this 
case,  but  we  have  spent  a  great  deal  of  time  and  labor  in 
the  consideration  of  them,  and  we  find  no  error,  except  the 
ones  pointed  out,  that  would  cause  us  to  recommit  this  case 
or  to  alter  the  judgment,  except  in  the  particular  herein- 
after stated.  We  \^ill  observe,  by  the  way,  that  the 
amounts  which  the  plaintiff  undertook  to  collect  in  this 
action  out  of  the  defendants  on  account  of  rents  which  the 
administrator,  John  T.  Peebles,  received  from  the  lands  of 
the  testator,  could  not  be  charged  against  the  defendants 
in  this  action,  and  the  referee  was  right  in  refusing  to 
charge  the  defendants  with  them.  It  apears  from  the 
record  thai;  they  (the  rents)  are  the  subject  of  another 
suit  between  the  devisees  under  the  will  of  Boone,  the  tes- 
tator, and  the  defendant  administratrix.  Of  course^  no 
credit  allowed  in  this  action  to  the  defendant  will  be 
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allowed  in  that  suit  as  a  ooaater  claim  to  the  plaintiff's 
demand. 

The  jadgment  of  Judge  Mclver  is  alfiimed  in  all  respects, 
except  that  the  share  of  Indiana  Bristow,  to- wit,  $882.90, 
must  not  be  deducted  from  the  amount  of  the  plaintiff's 
recovery,  to- wit,  $2648.70.  That  deduction  wae  ordered 
in  Judge  Mclver's  judgment,  because  the  judgment  of 
Judge  Graves  allowed  the  defendant  credit  for  the  amounts 
paid  by  John  T.  Peebles,  adm'r,  &c.,  of  Boone  to  Mrs. 
Bristow,  and  for  the  amount  paid  to  William  Grant,  the 
alleged  trustee,  and  we  have  said  that  that  was  error. 

The  judgment  of  Judge  Mclver  will  be  reformed  as  we 
have  herein  indicated,  and  the  share  of  Mrs.  Bristow  will 
be  declared  vested  in  the  plaintiff  in  this  action,  to  be  held 
by  him  in  trust  for  her  and  her  children,  under  the  con- 
ditions and  terms  set  out  in  the  will  of  her  father,  Solomon 
G.  Boone. 

Affirmed  and  modified. 

Clask,  J.,  did  not  sit. 

defendant's  appeal. 

Montgomery,  J.:  The  exceptions  of  the  defendant  were 

properly  overruled  by  the  court  below  and,  for  the  reasons 

set  out  in  the  opinion  in  the  plaintiff's  appeal,  there  was  no 

error  in  the  rulings  of  His  Honor. 

No  error. 

Clark,  J. :  did  not  sit. 
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D.  D.  BRYAN  and  Virginia  P.  Bryan,  his  wife,  v.  NAT.  DUNN. 

WiU,  Construction  of — Forfeiture  of  Devised  Land — Judg- 
ment— Execution . 

1.  While  a  judgment  is  a  lien  upon  the  lands  of  the  debtor  in  the  county 

where  docketed,  it  gives  no  peculiar  lien  upon  any  particular  par- 
cel of  land,  nor  does  it  divest  the  title  and  estate  out  of  the  debtor, 
but  only  enables  the  creditor,  by  proper  process,  to  subject  the 
land  to  the  satisfaction  of  the  debt. 

2.  A  devise  of  land  to  F.  was  accompanied  by  the  declaration  that  if  it 

**  should  at  any  time  be  subjected,  by  process  of  law,  to  the  debts 
of  F.,  then  his  estate  therein  shall,  eo  imtanti,  cease."  A  judg- 
ment was  obtained  against  F.,  on  which  an  execution  was  issued, 
and  his  homestead  exemption  of  $1,000  laid  oflf  in  other  lands. 
The  execution  was  then  returned  with  the  endorsement,  **No 
property  found  after  said  homestead  laid  off.'*  Held,  that  as 
there  was  no  attempt  or  purpose  shown  to  subject  the  devised  land, 
by  process  of  law,  to  the  satisfaction  of  the  creditor's  debt,  there 
was  no  forfeiture  of  the  estate  as  provided  for  by  the  will. 

Civil  action  for  the  recovery  of  land,  tried  before  Hob- 
inson^  J.^  at  Fall  Term,  1896,  of  Halifax  Superior  Court. 

The  facts  appear  in  the  opinion  of  the  Court.  There  was 
jndgment  against  the  plaintiffs  who  appealed. 

Mess-rs.  Thos.  N.  Hill  and  Mac  Roe  cfe  Day^  for  plaintiffs 
(appellants). 

Messrs.  li.  0.  Burton  and  David  Bell,  for  defendants. 

Montgomery,  J. :  In  the  last  will  and  testament  of  Mrs. 
Nancy  Conigland,  she  devised  a  certain  tract  of  land  in 
Halifax  county  to  her  husband  for  life,  with  remainder 
after  his  death  to  her  nephew,  Newell  E.  Faucett,  if  he 
should  be  living  at  that  time,  or  to  his  living  issue  should 
he  be  then  dead.  The  testatrix  further  declared  her  will 
to  be  **that  in  case  the  real  estate  hereby  devised  to  the 
said  Newell  E.  Faucett  should  at  any  time  be  subjected  or 
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Boaght  to  be  subjected  by  process  of  law  to  the  debts  of 
the  said  Newell,  then  his  estate  therein  shall  eo  instanti 
cease  and  determine,  and  the  said  real  estate  shall  vest  in 
his  issue  then  living,  and  shoald  he  have  no  issue  then  liv- 
ing, then  in  my  niece  Virginia  P.  Faucett,  ifec."  The 
husband  died  before  the  testatrix,  aud  Kewell,  wbo  was  liv- 
iog  at  her  death,  went  into  possession  of  the  land.  A  judg- 
ment was  obtained  against  Newell  in  September,  1880;  an 
execution  was  issued  upon  the  judgment  in  1882,  and  the 
debtor's  homestead  exemption  of  $1,000,  in  value,  laid  off 
in  another  of  his  tracts  of  land.  The  Sheriff  made  return 
of  the  execution  as  follows:  ''No  property  to  be  found 
after  said  homestead  laid  off.  '  The  judgment  was  paid 
off  in  1886. 

On  the  20th  of  October,  1888,  Newell  conveyed  by  deed 
the  tract  of  land  devised  to  him  to  the  defendant  in  this 
action.  Ihe  plaintiff,  Virginia  P.  Faucett,  requested  the 
couit  to  instruct  the  jury  that  upon  the  facts  admitted,  and 
the  testimony,  they  should  find  that  the  plaintiff  wan  the 
owner  of  the  tract  of  land  and  entitled  to  the  possession 
thereof,  and  that  the  defendants  wrongfully  withheld 
possession  from  her,  and  that  they  should  answer  the  first 
and  second  issues,  '  'Yes  "  The  first  and  second  issues  were 
as  follows:  "1.  Is  the  femeplamtiff  the  owner  and  entitled 
to  the  possession  of  the  land  described  m  the  complaint? 
2.  Does  the  defendant  wrongfully  withhold  possession 
thereof  from  plaintiffs?''  The  court  refused  the  instruc- 
tion and  told  the  jury  that  if  they  believed  the  evidence 
they  should  answer  ihe  1st  and  2na  issues  "No,''  that  is, 
that  the  plaintiff  was  not  the  owner,  and  that  the  defendant 
did  not  wrongfully  withhold  possession   from  the  plaintiff. 

The  counsel  for  the  defendant  on  the  argument  here  in- 
sisted that  the  devise  vested  in  Newell  a  fee  simple  estate, 
with  all  its  incidents,  including  the  one  of  subjection   to 
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demand  of  creditors;  that  the  words  of  the  will,  whether 
they  be  regarded  as  a  coadition  or  as  a  limitation,  ^  hioh 
attempted  the  forfeiture  of  the  estate  of  Newell  and  the 
taking  of  the  fee  by  the  plaintiff  in  case  Newell's  creditors 
should  subject,  or  undertake  to  subject,  the  land  to  their 
debts,  were  void,  and  the  absolute  estate  passed  to  Newell. 
The  plaintiff's  counsel  contended  that  the  fee  passed 
under  the  will,  but  that  it  was  determinable  whenever  the 
land  should  be  subjected,  or  sought  to  be  subjected,  to  the 
debts  of  Newell;  and  he  insisted  that,  when  judgment  was 
obtained  and  execution  issued,  Faucett  forfeited  the  estate, 
and  eo  instanti  the  plaintiff  took  under  the  will.  We  are 
not  called  on,  therefore,  to  decide  the  quantity  of  interest 
as  to  Nei^  ell's  estate  in  the  land  under  the  will,  for  the 
counsel  of  both  plaintiff  and  defendant  agreed  that  the  fee 
was  devised  to  bim.  The  defendant  insisted  that  the  deed 
from  Newell  to  him  conveyed  the  interest  and  estate  of  the 
grantor  to  him  in  fee,  whilst  the  plaintiff  insisted  that 
Newell's  deed  to  the  defendant  conveyed  nothing,  for  the 
reason  that  while  Newell  was  in  possession  of  the  property 
one  of  his  creditors,  by  procuring  the  judgment  and  issuing 
the  execution  thereon,  sought  to  subject  the  property  to  the 
judgment  debt,  wheruby  bis  estate  was  forfeited,  and  the 
whole  vested  in  the  plaintiff  under  the  will.  The  only  point 
then  for  decision  in  the  case  is  this :  Was  the  land  sought 
to  be  subjected  by  process  of  law  when  the  creditor  pro- 
cured judgment  against  Newell  and  issued  execution  thereon? 
We  think  not.  It  seems  that  the  creditor  took  no  steps 
under  his  judgment  and  execution  to  proceed  against  this 
land.  A  homestead  of  the  full  value  of  81,000  was  laid  off 
in  another  tract  of  the  debtor,  and  the  sheriff  made  a  return 
of  the  execution,  '  ^Nothing  to  be  found  after  laying  off  the 
homestead.'"  The  creditor  and  the  sheriff  seemed  to  know 
of  the  provisions  of  the  will  and  that  if   they  undertook  to 
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advertise  the  property  for  sale  under  the  execation,  and  to 
give  the  debtor  the  notice  then  required  to  be  given  by  sheriffs 
to  judgment  debtors  whose  lands  were  advertised  to  be  sold 
under  execution  (Bat.  Rev.  Ch.  44,  Sec.  14),. that  it  would 
be  a  vain  thing.  It  is  true  that  a  judgment  is  a  lien  upon 
the  lands  of  the  debtor  in  the  county  in  ^hich  the  judg- 
ment is  docketed,  but  it  gives  to  the  creditor  no  peculiar 
lien  upon  any  particular  parcel  or  tract  of  the  defendant's 
land.  A  judgment  does  not  prevent  the  debtor  from  selling 
his  land,  and  the  deed  ts  ill  be  good  and  pass  the  title  if  the 
debt  is  afterwards  paid  off  before  sale  under  execution. 
A  judgment  does  not  divest  the  title  and  estate  out  of  the 
debtor;  it  only  constitutes  the  land  a  security  for  the  debt; 
and  as  was  said  in  Murchison  v.  Williams,  71  N.  C,  135. 
^'So  as  to  enable  the  creditor  by  proper  process  to  subject 
it  to  the  satisfaction  of  his  debt.''  Execution  is  this  proper 
process,  and  as  the  execution  in  this  case  was  issued,  and  no 
attempt  made  to  levy  upon  the  land  in  dispute,  it  must  be 
concluded  that  the  creditor  by  his  judgment  and  execution 
did  not  attempt  or  purpose  to  subject  the  land  by  process 
of  law  to  the  satisfaction  of  his  debt.  There  was  no  error 
in  the  court's  instructions  to  the  jury  and,  therefore,  none 
in  the  refusal  to  give  those  prayed  hy  plaintiff,  and  the 

judgment  is  affirmed. 

Affirmed. 


LEWIS     FROELICH,     Trustee,    v.    THE    FROELICH    TRADING 

COMPANY. 

« 

Action   on   Note — Note   of  Business    Concern   Signed  hy 

Manager — Parties. 

1.  The  fact  that  a  manager  of  a  business  concern  has  made  himself  per- 
sonally liable  by  signing  a  note  as  manager,  with  the  addition  of 
the  name  of  the  business  concern,  does  not  affect  the  liability  of 
such  concern  where  it  has  received  the  benefit  of  the  proceeds  of 
such  note. 
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2.  Where  an  estate  of  a  deceased  person  is,  under  the  provisions  of  the 

will,  doing  business  under  a  certain  name  and  under  the  conduct  of 
the  executor  as  manager,  and  is  sued,  judgment  may  be  rendered 
against  the  concern  in  the  name  by  which  it  is  so  sued,  as  well  as 
against  the  manager,  but  not  against  the  estate,  as  such,  so  as  to 
acquire  a  lien  on  the  property  of  the  estate. 

3.  Where  a  will  authorizes  the  executor  to  conduct  and  wind  up  the 

business  of  the  testator,  and  gives  the  beneficiaries  the  net  pro- 
ceeds only,  they  are  not  entitled  to  claim  exemptions  against  judg- 
ments for  liabilities  incurred  in  conducting  and  winding  up  the 
business. 

Civil  action  triod  before  Graham^  «/.,  at  March  Term, 
1896,  of  Halifax  Superior  Court,  a  jury  trial  being  waived. 
The  facts  appear  in  the  opinion  of  the  court.  There  was 
judgment  for  the  plaintiff,  and  defendants  appealed. 

Messrs,  MacRae  cfe  Day^  for  plaintiff. 

Mr,  Thos,  iT.  HUl^  for  defendants  (appellants). 

FuRCHEs,  J. :  The  testatrix  was  a  merchant  in  the  town 
of  Halifax  at  the  time  of  her  death.  This  business  was 
done  under  the  name  and  style  of  ^'Froelioh  &  Co.,"  which 
she  directed  by  her  will  to  go  to  her  children  "to  be  di- 
vided into  equal  shares  by  ray  executor  to  each,  to  hold 
to  their  assigns  forever."  In  the  third  and  next  paragraph 
of  her  will  sue  provided  as  follov\s: 

"That  my  executor  is  authorized  to  carry  on  the  busi- 
ness above  named,  to  change  the  style  of  the  Urm  name, 
or  incorporate  the  same,  according  to  the  statute  in  this 
State,  giving  it  such  name  as  he  deems  most  appropriate, 
or  wind  up  the  business  if  he  deems  it  for  the  best  interest 
of  the  children,  and  distribute  the  proceeds  to  them  or  in- 
vest the  proceeds  for  them  in  some  other  manner.""  '  ^Last- 
ly, 1  appoint  Frederick  Froelich,  my  husband,  my  execu- 
tor." 

This  will  was  duly  admitted  to  probate,  and  the  husband, 
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executor  therein  named,  qualified  and  undertook  to  carry 
out  the  trusts  contained  in  the  vvill  and  to  settle  the  estate. 

Under  the  power  contained  in  the  will,  he  elected  to  carry 
on  the  business  of  "Froelich  &  Co.,"  and  to  change  its 
business  name  to  ''The  Froelich  Trading  Co."  Under  this 
new  name.  ''The  Froelich  Trading  Co.,"  on  July  6,  1894, 
Frederick  Froelich,  acting  as  he  supposed  under  the  pjwers 
contained  in  the  will  of  his  wife  and  for  what  we  must  sup- 
pose he  thought  to  be  xor  the  best  interests  of  the  children 
named  in  the  will,  bought  out  the  interest  of  Charles  Froelich 
&  Co.  in  the  "Froelich  Trading  Co.,"  for  which  he  agreed  to 
pay  $496.68.  And  for  the  payment  of  this  sum  he  exe- 
cuted a  note,  under  seal,  payable  six  months  a.fter  date.,  and 
signed  the  same  "F.  Froelich,  (Seal)  Manager  of  the  Froe- 
lich Trading  Co." 

There  is  no  fraud  alleged  in  this  transaction,  and  it  is 
admitted  that  the  goods  were  bought  for  the  "Froelich 
Trading  (^o. ;"  that  they  were  in  the  store  building  of  the 
"Froelich  Trading  Co."  at  the  time  of  the  purchase  and 
the  date  of  the  note,  and  a  part  of  them  are  there  now. 
The  allegations  of  the  complaint  and  the  admissious  in  the 
answer  resolve  the  whole  case  substantially  into  one  ques- 
tion, and  that  is,  whether  this  is  a  debt  of  the  "Froelich 
Trading  Co."  or  not. 

Of  course  it  is  contended  by  the  plaintiff  that  it  is,  while 
the  defendant  contends  that  it  is  not,  and  is  the  individual 
debt  of  Froelich.  The  defendant  contends  that  where  an 
agent  or  executor  gives  his  note,  signing  his  name  with  a 
seal,  and  adds  the  word  "executor,"  or  words  showing  his 
agency,  that  these  words  are  surplusage  and  the  agent  alone 
is  bound.  And  while  it  is  admitted  that  this  proposition  is 
generally  true,  it  is  not  always  true. 

Frederick  Froelich  is  more  than  an  agent.  Under  the 
will  of  his  wife,  Cornelia,  he  is  a  trustee  of  this  fund,  with 
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directioa  to  cootinue  the  business,  and  to  change  the  name 
of  the  concern  if  he  thinks  best — both  of  which  he  did, 
continued  the  business  and  changed  its  name.  He  could 
not  continue  the  business  without  buying  more  goods.  It 
was  not  his  business.  He  was  not  to  receive  the  profits 
It  was  to  be  carried  on  for  the  benefit  of  the  children  of 
the  testatrix,  and  he  was  ^Ho  distribute  the  proceeds  to 
then:." 

This  fund,  though  created  by  the  will  of  the  testatrix, 
and  in  a  sense  constituting  a  part  of  her  estate,  was  not 
the  subject  of  distribution  among  the  children,  after  the 
executor  Frederick  elected  to  continue  the  business,  but 
only. the  proceeds  that  should  arise  from  or  remain  upon 
the  same  being  wound  up.  This  being  so,  it  seems  to  us 
that  the  business  concern,  '^The  Froelich  Trading  Co."  is 
liable  for  this  debt.  Edwards  v.  Zove^  94  N.  C,  365.  It 
is  contended  by  defendant's  counsel  that  th^  defendant 
Frederick  has  made  himself  personally  liable  by  the  execu- 
tion of  the  note  sued  on.  And  in  our  opinion  this  is  true. 
But  where  it  appears  that  the  purchase  of  these  goods  was 
for  the  benefit  of  the  *^  Froelich  Trading  Co.,"  and  that  this 
concern  got  the  benefit  of  them,  the  defendant  Frederick 
making  himself  personally  liable  by  the  manner  in  w^hich 
he  executed  the  note  does  not  prevent  the  business  concert, 
''The  Froelich  Trading  Co.,"  from  also  being  liable.  JEd- 
wards  v.  Zove^  supra.  Suppose  the  note  had  been  made 
and  signed  in  the  name  of  the  Froelich  Trading  Co. ;  it 
seems  to  us  that  it  could  hardly  be  contended  that  it  would 
not  be  liable.  Or,  suppose  the  goods  haa  been  bought  just 
as  they  were  by  defendant  Frederick,  but  no  note  given 
for  them,  could  it  be  contended  that  the  business  concern, 
The  Froelich  Trading  Co.,  would  not  have  been  liable? 
And  if  it  would  be  liable  with  a  note  given  in  the  name  of 
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the  concern,  or  without  any  note  at  all,  upon  what  princi- 
ple of  equity  is  it  not  liable  in  this  case? 

It  is  contended  that,  if  otherwise  entitled  to  recover,  he 
cannot  do  so  in  this  action,  for  the  reason  that  the  executor 
is  not  a  ))arty.  And  it  is  conceded  that  in  personal  actions 
against  a  decedent's  estate  the  personal  representative  must 
be  made  a  party.  In  this  case  the  executor  is  a  party  de- 
fendant, though  he  is  not  named  or  sued  as  such;  nor  was 
it  necessarv  that  he  should  be  so  named  and  sued.  The 
cause  ot  action  is  fully  set  out  in  the  complaint,  anri  is  to 
collect  a  debt  contracted  after  the  death  of  the  testatrix. 
The  judgment  should  not  be  against  her  estate,  but  against 
the  defendant  Frederick  personally,  and  the  Froelich  Tra- 
ding Co.,  represented  by  the  defendant  Frederick,  for  a  debt 
made  by  him  in  the  due  course  of  executing  the  trust.  So 
the  proper  parties  were  the  Froelich  T'^ding  Co.  and 
Frederick  Froelich,  and  both  of  these  are  defendants. 

It  is  also  contended  by  defendant  that  the  Froelich  Tra- 
ding Co.  is  a  partnership  concern,  composed  of  the  four  chil- 
dren ol  the  testatrix,  and  that  each  one  of  them  is  entitled 
to  a  personal  property  exemption.  But  from  ^hat  we 
have  said,  it  is  seen  that  this  is  not  so.  This  is  a  trust 
lund,  created  and  placed  in  the  hands  of  the  defendant 
Frederick  to  carry  on  the  business  for  the  benefit  of  the 
children,  and  they  are  only  to  have  the  proceeds  distributed- 
among  them  at  the  closing  out  and  windmg  up  of  the  con- 
ceri.  This  is  the  only  inteiest  they  have  in  the  concern  — 
that  is,  in  what  is  left  after  paying  the  debts  and  liabilities 
of  the  concern.  It  is  clear,  then,  that  they  are  not  entitled 
to  the  personal  property  exemptions  claimed. 

We  see  no  ground  for  a  specific  lien.  The  plaintiff  sets 
up  a  mortgage  in  his  complaint,  but  we  see  no  further 
mention  of  it  in  the  case  and,  of  course,  no  lien  can  be  de- 
clared on  this. 
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The  judgment  of  the  court  below  should  have  beea  a 

personal  judgment  against  Frederick   Froelich,  and  also 

judgment  against  the  Froelich  Trading  Co.     With    this 

modification  the  judgment  is  affirmed. 

Affirmed. 


FRANCES  O.  RIGGAN  et  al.  v.  NANNIE  LAMKIN  et  als. 

Will^   Construction  of — Devise — Estate.   Vesting  of. 

Where  a  testator  provided  in  his  will  that  his  estite  should  be  manaj?ed 
by  his  daughter  L.  alone  during  her  life,  and  at  her  death  by 
his  daughter  P.,  if  she  should  survive  L.,  until  the  death  of 
his  last  single  daughter,  who  had  never  married,  and  further 
provided  for  its  division  at  the  death  or  marriage  of  his  last  single 
daughter  among  such  of  his  children  as  should  never  marry  after 
the  making  of  the  will,  and  L.  survived  the  other  unmarried 
daughters ;  Hdd^  that  no  estate  vested  in  the  unmarried  daughters 
before  their  death. 

Special  Proceeding  for  ths  division  of  land  commenced 
before  the  Superior  Court  Clerk  of  Halifax  CDunty,  and 
heard,  on  the  issues  raised,  before  Boykin.  -/.,  at  Septem- 
ber Terra,  1895,  of  Halifax  Superior  Court,  on  an  agreed 
statement  of  facts  as  follows: 

'*lst.  William  F.  Lamkin,  late  of  said  county  and  State, 
died  on  the  10th  of  January,  1866,  leaving  a  last  will  and 
testament  so  executed  as  to  pass  both  real  and  personal 
property,  and  which  was  duly  proved  at  February  Terra, 
1866,  of  the  Court  of  Pleas  and  Quarter  Ses^iions  for  said 
county  of  Warren,  and  dulv  recorded  in  Book  of  Wills  No. 
2,  on  pages  181,  182  and  183.  (The  material  parts  of  the 
will  are  quoted  in  the  opinion  of  the  court.) 

2d.  That  the  said  testator  died  seized  and  possessed  of 
the  tracts  of  land  mentioned  and  described  in  article  2  of 
the  complaint  herein. 
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3d.  That  said  testator  left  him  survivins:  the  followins: 
children,  naiuelj : 

(1)  Frances  O.,  \^ho  had  intermarried  with  one  Richard 
Biggan  before  the  making  of  said  will,  and  is  still  living 
aod  has  not  since  remarried;  (2)  Lucy  H.,  who  had  inter- 
married with  one  Matthew  Riggan  before  the  making  of 
said  will,  and  is  still  living  and  has  not  since  married;  (3) 
Harriet  M.  Lamkin,  wno  never  married  and  died  incestate 
in  September,  1890;  (4)  Mary  W.  Lamkin,  who  never 
married  and  died  intestate  16th  of  February,  1892;  (5) 
Farmelia  £.  Lamkin,  wno  never  married  and  died  intestate 
22d  February,  1892.  (Sarah  M.  Lamkin,  who  married  in 
1877,  after  the  making  cf  the  will  of  the  testator,  and 
died  intestate  16th  April,  1893,  leaving  no  legitimate 
child.)  (The  defendant,  Nannie  Lamkin,  is  an  illegitimate 
child  of  the  said  Sarah  M.,  and  was  born  on  the  25th  No- 
vember, 1867,  and  before  the  marriage  of  her  mother);  (7) 
Rebecca  E.  Lamkin,  w^ho  married  Somerville  St.  Sing  after 
the  execution  of  the  will  and  after  the  death  of  the  testa- 
tor, and  died  on  8th  April,  1887,  intestate  and  without  is- 
sue; (8)  Letba  A.  Lamkin,  who  never  married,  and  died 
intestate  February  4,  1895;  (9)  and  George  W.  Lamkin, 
who  married  before  the  execution  of  the  ^  ill  i>f  the  testa- 
tor and  died  November  10,  1890,  (not  having  married  after 
the  execution  of  said  will),  intestate,  and  leaving,  as  his 
heirs-at-law,  Julia  T.  (who  intermarried  with  one  J.  C. 
Hunt),  William  E.  Lamkin,  Charles  A.  Lamkin,  Robert  H. 
Lamkin,  and  Frances  F.  Lamkin.  The  said  children  of 
the  said  George  W.  (except  Julia)  being  infants  under 
twenty-one  years  of  age,  and  not  having  general  or  testa- 
mentary guardian,  appearing  in  this  suit  by  their  next 
friend,  John  J.  Riggan;  and  (10),  lastly,  Mahala,  who  in- 
termarried with  one  Paschail  before  the  making  of  said 
will,  and  died  in  September,  1866,  leaving  her  surviving 
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two  children,  to-wit,  lEllizabeth  (who  iotermarried  with  one 
Bottoms),  and  Win.  Henry  Paschall,  as  her  only  heirs-at- 
law,  and  defendants  in  this  action. 

4:th.  That  the  plaintiffs,  John  J.  Riggan,  Matthew  C. 
Riggan,  Richard  D.  Riggan,  Pattio  J.  Riggan,  Jennie  F. 
(who  intermarried  with  one  Smiley),  and  Mary  L.  (who 
intermarried  with  one  George  B.  Wilson),  are  the  only 
children  of  Frances  O.  and  her  husband,  Richard  Riggan. 

5th.  That  the  plaintiff,  Theodosia  W.  Thompson,  and 
the  defendant,  Joseph  W.  Riggan,  are  the  only  children  of 
the  said  Lucy  II.  Riggan.  That  on  the  3d  Jaly,  1895, 
said  Lucy,  by  her  deed,  conveyed  to  defendant,  Joseph  W. 
Riggan,  her  son,  all  her  right,  title  and  interest  in  and  to 
that  part  of  said  tracts  of  land  referred  to  in  7th  clause  of 
said  last  will  and  testament,  and  on  the  same  day  Lucy  H. 
conveyed  to  said  Theodosia  W.  Thompson  all  her  right, 
title  and  interest  in  and  to  that  part  of  said  tracts  of  land 
referred  to  in  8th  clause  of  said  will. 

His  Honor  adjudged  as  follows  : 

(1)  That,  under  the  provisions  of  said  will,  the  estate  of 
said  testator  vested,  at  the  death  of  the  said  Letha  A. 
Lamkin,  in  the  plaintiffs  Frances  O.  Riggan  and  her  chil- 
dren her  surviving,  and  in  the  said  Lucy  H.  Riggan  and 
her  children  her  surviving,  and  in  the  children  and  heirs- 
at-law  of  the  said  George  W.  Lamkin,  hereinbefore  men- 
tioned, and  one-fourth  theieof  in  the  said  Letha  A  Lam- 
kio — the  share  of  the  said  Letha  A.  in  the  said  estate  to  be 
equally  divided  between  the  said  Frances  and  the  said  Lucy 
and  their  &ucviving  children,  as  above  said,  and  the  said 
George  and  his  children  as  above  said. 

2d.  That  the  said  Frances  O.  Riggan  and  her  children, 
and  the  said  Lucy  and  her  cnildren,  and  grantees,  and  the 
children  of  the  said  George  W.  Lamkin,  at  the  death  of 
said  Letha,  became  and  are  tenants-in -common  of  the  said 
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lands  described  in  said  complaint,  aod  entitled  to  a  division 
thereof,  according  to  their  respective  rights,  so  that  each 
may  hold  his  or  her  share  thereof  in  severalty,  as  follows: 

(1)  To  the  said  Frances  O.  Riggan,  one-third  thereof  in 
Talae  for  her  life,  with  remainder  to  such  of  her  said  chil- 
dren as  are  living  at  her  death,  and  to  be  so  laid  off  as  to 
include  the  lands  and  houses  on  which  she  now  resides  and 
land  adjoining  thereto,  as  described  in  clause  5  of  said  will, 
so  as  to  make  one-third  in  value  of  said  tract  of  land. 

(2)  To  Joseph  W,  Lamkin,  under  said  will,  and  as  ihe 
grantee  of  Lucy  H.  Riggan,  one-sixth  part  in  value  of  said 
tracts  of  land,  embracing  the  house  in  which  the  testator 
resided  at  the  time  of  his  death,  and  the  land  most  con- 
venient around  it,  described  in  clause  7  of  said  will  (except- 
ing the  grave-yard),  so  as  to  make  one-sixth  in  value  of 
said  tracts  of  land,  to  him  for  the  life  of  the  said  Lucy  H. 
Riggan ;  and  if  he  survive  her,  then  in  fee. 

(3)  To  Theodosia  W.  Thompson,  under  said  will,  and  as 
the  grantee  of  Lucy  H.  Riggan,  one-sixth  part  in  value  of 
said  tracts  of  land,  including  the  house  and  land  most  con- 
venient around  it,  as  described  in  clause  8  of  said  will,  so 
as  to  make  one-sixth  in  value  of  said  tracts  of  land,  to  her 
for  the  life  of  the  said  Lucy  H.  Riggan ;  and  if  the  said 
Theodosia  survive  her  mother,  then  to  the  said  Theodosia 
in  fee-simple. 

(4)  To  the  heirs-at-law  of  the  said  George  W.  Lamkin, 
above-named,  one-third  pare  of  said  tracts  of  land  in  value 
in  fee. 

To  the  refusal  of  his  Honor  to  give  judgment  deolaiing 
plaintiffs  and  defendants  tenants- in-common  of  the  land 
described  in  the  petition,  and  to  the  judgment  rendered  by 
his  Honor,  the  said  defendants,  and  also  the  defendant 
Nannie  £.  Lamkin,  excepted,  and  appealed,  assigning  as 
error: 
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^'I.  That  the  court  erred  in  not  holding  that  said  last 
will  and  testament  of  Wm.  F.  Lara  kin,  deceased,  was  void, 
because  it  Was  uncertain  and  indefinite  as  to  the  subjects 
and  objects  of  his  gifts  and  devise. 

'^  JI.  That  the  court  erred  in  holding  that  the  estate  of 
said  Wm.  F.  Lamkin,  deceased,  under  his  last  will  and  tes- 
tameut,  did  not  vest  until  the  death  of  the  last  single 
daughter  who  had  never  married  after  the  making  of  said 
last  will  and  testament,  and,  after  said  event,  vested  in  the 
above  plaintiffs;  and  not  holding  that  the  said  estate  vested 
in  the  following  devisees  at  his  death,  to-wit:  Frances  O. 
Riggan,  Lucy  H.  Riggan,  Harriet  M.  Ltmkin,  Parmeiia 
E.  Lamkin,  Letha  A.  Lamkin,  Mary  W.  Lamkin,  Rebecca 
£.  Lamkin,  Sarah  M.  Lamkin,  and  George  W.  Lamkin,  as 
mentioned  in  clause  3  of  said  last  will  and  testament. 

^411.  That  the  court  erred  in  not  holding  that  the  con- 
ditions, clauses  and  terms  contained  in  said  last  will  and 
testament  of  Wm.  F.  Lamkin,  deceased,  imposed  upon 
said  children,  named  in  article  3  of  said  will,  were  restrictive 
against  their  marriage,  and  void,  as  being  contrary  to  pub- 
lic policy. 

''IV.  That  the  court  erred  in  not  holding  that  under 
clause  4  of  aforesaid  last  will  and  testament,  the  de- 
fendant, Nannie  £.  Lamkin,  \^as  entitled  to  one-fourth  of 
the  share  of  the  last  single  daughter,  to-wit,  Letha  A. 
Lamkin,  who  died  February  4,  1895." 

Mr,  Joseph  B.  Batchslot*^  for  plaintiff. 
Messrs.  T,  W.   Hawkins  and  Cook  cfe  Green^  for  defend- 
ants (appellants). 

FuRGHEs,  J. :  This  appeal  involves  the  construction  of  a 
most  remarkable  will.  The  will  was  made  in  1865,  and 
the  testator,  William  Lamkin,  died  in  1866,  and. soon 
thereafter  it  was  duly  admitted  to  probate.     The  testator 
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had  ten  children,  all  surviving  him  at  the  time  of  his  death — 
four  of  whom  were  then  married,  the  other  six,  all  of 
whom  were  daughters,  being  unmarried. 

After  providing  for  the  payment  of  his  debts  in  the  first 
clause  of  his  will,  he  piovrides  in  the  second  clause  that  all 
the  residue  of  his  estate  shall  be  kept  together,  and  under 
the  management  of  his  daughter,  Letha  A..  Lamkin,  and  if 
she  shall  die  before  Parmelia  Lamkin,  then  the  estate  to  be 
under  her  management  for  the  use  and  benefit  of  his  six 
single  daughters. 

The  third  clause  of  his  will  is  as  follows:  ^^At  the  death 
or  ncarriage  of  my  last  single  daughter,  who  has  never 
married,  I  give'  to  such  of  my  children -- Frances  O.  Rig- 
gan,  Lucy  H.  Riggan,  Harriet  M.  Lamkin,  Parmelia  E. 
Lamkin,  Letha  A.  Lamkin,  Mary  W.  Lamkin,  Rebecca 
E.  Lamkin,  Sarah  M.  Lamkin  and  George  W.  Lamkin — 
as  shall  never  marry,  after  this  time,  each  an  equal  portion 
of  said  balance  of  my  estate;  but  the  shares  oF  my  said 
daughters,  Frances  O.  Riggan  and  Lucy  H.  Riggan,  are 
only  given  to  them  durmg  their  lives,  and  after  their  death 
said  shares  are  hereby  given  to  their  children,  then  survi- 
ving, by  their  present  husbands." 

Clause  4th:  ^^ After  the  death  or  marriage  of  my  last 
single  daughter,  who  has  never  married,  her  share  of  my 
estate  is  to  be  divided  equally  between  my  above  named 
children  who  shall  have  nevei  married  after  this  time — the 
children  of  any  deceased  child  among  them  to  stand  in  the  • 

place  of  the  deceased  parent." 

This  will  was  made  on  the  23d  of  September,  1865,  and 
on  the  30th  of  the  same  month  the  testator  made  the  fol- 
lowing codicil:  '*I  do  hereby  declare  that  my  diaughter, 
Mahala  Paschall,  and  her  two  children,  William  Henry 
Paschall  and  Elizabeth  H.  Bottoms,  are  not  to  take  any 
part  of  my  estate  under  the  foregoing  will." 

120—7 
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The  question  as  to  whether  the  inhibitioa  to  marry, 
placed  on  the  single  daughters,  was  not  against  th<)  policy 
of  the  law  and  therefore  void,  leaving  the  estate  to  vest  in 
fee,  was  ably  argued  by  counsel.  But  the  view  we  take  of 
the  case  and  the  construction  of  the  will,  does  not  make  it 
necessary  that  we  should  consider  this  question. 

We  are  clearly  of  the  opinion  that  no  estate  vested  under 
the  will  until  the  death  of  Letba  A.  Lamkin,  at  which 
time  the  testator  says,  ^^I  give  to  such  of  my  children" 
*  *  *  <''each  an  equal  poition  of  said  balance  of  my 
estate.'*'*  This  being  so,  that  is,  no  estate  being  in  the  un- 
married daughters  before  their  deatth,  the  removal  of  the 
unlawful  restrictions  was  of  no  avail,  as  they  had  no  estate 
to  be  freed.  And  as  they  had  no  estate,  none  could  descend 
to  their  brothers  and  sisters  upon  their  death. 

It  only  remains  to  see  who  were  the  devisees  capable  of 
taking  under  the  will,  at  the  death  of  Letha  A.  Lam  kin. 

And  it  seems  to  us  to  be  plainly  declared  that  Frances 
O.  Kiggan  and  her  children,  Lucy  H.  Riggan  and  her  chil- 
dren, and  George  W.  Lamkin,  who  were  married  at  the 
date  of  the  will,  and  were  never  married  again  after  that 
time,  are  the  only  beneficiaries  under  the  will. 

Mahala  Paschall  'and  her  son,  W.  H.  Paschall,  and  her 
daughter,  Elizabeth'  H.  Bottoms,  are  expressly  excluded 
from  any  benefits  under  the  will  by  the  codicil. 

And  the  defendant,  JS^annie  E.  Lamkin,  is  excluded  for 
the  reason  that  her  mother,  Sarah  M.  Lamkin,  died  in 
1893,  before  Letha  A.  Lamkin,  and  therefore  had  no 
estate  in  the  property  willed  by  William  Lamkin,  to 
descend  to  the  defendant,  Dannie  Lamkin.  And  she  can- 
not inherit,  through  her  mother,  from  her  aunts,  if  they 
had  any  estate  to  inherit,  being  an  illegitimate  child. 

This  makes  it  unnecessary  for  us  to  determine  whether 
Letha  A.  Lamkin,  the  last  surviving  single  daughter,  took 
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any  estate  or  not  (as  the  learned  Judge  below  seeaed  to 
think  she  did),  as  the  results  are  the  same,  whether  she  did 
or  did  not.     The  judgment  below  is  affirmed. 
MoKTOoMEBY,  J.,  did  not, sit  in  the  case. 


K.  H.  CUTCHIN  et  al.  v.  W.  H.  JOHNSTON. 

liife    Insurance     Policies — beneficiaries — Hitsiand     and 
Wife — Transfer   by    Wife   of  Interest   in    Proceeds   of 
Life  Insurance  Policy  WitJiout  Consent  of  Husband — 
Power  of  Election  by    Wife — Mortgage — Subrogation, 

1.  The  proceeds  of  a  policy  of  insurance  on  the  life  of  a  husband  pay- 

able to  his  wife  and  children  belong  to  them  and  not  to  the  estate 
of  the  decedent. 

2.  A  married  woman  who  is  beneficiary  in  a  life  insurance  policy  cannot 

transfer  her  interest  therein  or  in  the  proceeds  thereof  without  the 
consent  of  her  husband. 

3.  Where  a  married  woman  who  was  the  beneficiary  in  a  life  insurance 

policy  issued  on  the  life  of  her  father,  elected  without  the  consent 
of  her  husband  to  allow  the  proceeds  to  be  applied  to  the  reduction 
of  a  mortgage  on  her  father's  land  and  then  to  take  as  an  heir,  as 
directed  in  her  father's  will,  and  upon  discovering  that  the  estate 
was  insolvent,  she  and  her  husband  joined  in  an  action  to  be 
subrogated  to  the  rights  of  the  mortgage ;  Held,  That  by  such 
action  the  husband  ratified  the  election  which  his  wife  had 
made. 

4.  Where  the  beneficiaries  of  a  life  insurance  policy  elect  to  allow  the 

proceeds  of  the  policy  to  be  applied  to  the  reduction  of  a  mortgage 
on  the  decedent's  land  and  to  then  take  as  devisees  under  the 
latter's  will«  and  the  estate  is  found  to  be  insolvent,  they  are  en- 
titled to  be  subrogated  to  the  rights  of  the  mortgagee  as  against 
other  devisees  and  creditors,  but  only  upon  paying  the  mortgage 
debt  in  full. 

Clabk,  J.,  dissenting. 

Civil  action,  to  be  subrogated  to  the  rights  of  the  defend- 
ant, W.  H.  Johnston,  as  holder  of  a  mortgage  which  plain- 
tiffs, as  devisees  of  their  father,  partially  discharged  with 


52         ,         IN  THE  SUPREME  COURT.  [120 

CuTCHiN  t\  Johnston. 

the  proceeds  of  a  life  insurance  policy  belonging  to  them, 
tried  before  Robinson^  J.^  at  Fall  Term,  1896,  of  Edge- 
combe Superior  Court,  upon  a  case  agreed.  His  Honor 
gave  judgment  for  the  defendants,  and  the  plaintiffs  ap- 
pealed.    The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  G.  M.  T,  Fountain  and  </.  Z.  Bridgers^  for 
plaintiffs  (appellants). 

Messrs,  II.  G,  Connor  and  Staton  <&  Johnston^  for  defend- 
ant. 

FuRCHEs,  J. :  Norileet  Cutcbin,  at  the  time  of  his  death, 
held  an  insurance  policy  on  his  life,  of  ^3,000,  for  the  bene- 
fit  of  his  wife,  Margaret  A.  Cutchin,  and  his  four  children. 
The  money  arising  from  this  policy  was  no  part  of  his  estate, 
but  belonged  to  the  widow  and  children  named  therein. 
Bur  well  V.  Stiow^  107  N.  C,  82.  But  said  Norfleet  was 
indebted  at  the  time  of  his  death,  and  had  executed  a  mort- 
gage to  the  defendant  Johnston  upon  a  tract  of  land  known 
as  the  '^Pipkin  tract,"  to  secure  a  debt  of  $3,000,  this  debt 
being  for  money  he  had  borrowed  to  purchase  this  tract  of 
land.  The  said  Norfleet  Cutchin,  at  the  time  of  his 
death,  left  a  last  will  and  testament,  in  which  the  defendant 
Johnston  was  named  as  executor,  and  this  will  was  duly 
admitted  to  probate,  and  Johnston  qualified  as  executor 
thereof.  By  the  will  the  testator  devised  his  lands^ 
consisting  of  the  Pipkin  tract  and  other  land£,  to  his  said 
widow  (who  was  to  have  a  life  estate  in  the  home  tract),  to 
his  daughter,  Mattie  Lee  Bobbitt,  and  to  the  children  of 
his  son,  B.  N.  Cutchin,  and  ttie  children  of  his  son  K.  H. 
Cutchin — the  wives  of  the  said  R.  N.  Cutchin  and  K  H. 
Cutchin — to  have  a  life  estate  in  a  part  of  the  land  devised 
to  their  children  respectively.  After  making  this  dis- 
position of  his  property,  the  testator,  by  the  tenth  para- 
graph of  his  will,  made  the  following  provision:   '*!  direct 
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and  provide  that  the  proceeds  of  the  policies  of  the  Equit- 
able Insurance  Company,  which  were  issued  for  tie  benefit 
of  my  ivife  and  children,  except  my  son  B.  E.  Cutohin, 
shall  be  applied  to  the  satisfaction  of  the  debts  I  contracted, 
to  enable  me  to  purchase  the  tract  of  land  knovin  as  the 
Nathan  Pippen  tract,  which  was  conveyed  to  me  by  Wil- 
liam M.  Pippen,  as  above  stated.  If  my  children,  collec- 
tively or  individually,  elect  to  take  such  proceeds  for  their 
own  use,  and  thus  present  the  application  of  the  same  to 
said  debts,  I  do,  in  that  event,  direct  that  their,  his  or  her 
share  be  sold  and  applied  to  the  payment  of  the  note  held 
by  W.  H.  Johnston,  for  the  purchase  of  the  ''Pippen 
place."  In  order  to  better  identify  said  debt,  I  hereby 
state  that  the  price  thereof  was  originally  $3,250,  tut  has 
been  reduced  to  $3,000  and  that  the  bonds  therefor  were 
given  by  me  to  W.  H.  Johnston  for  money  loaned  me  by 
him  to  enable  me  to  pay  for  said  lands,  and  were  dated  on 
the  first  day  of  January,  1883." 

After  the  death  of  the  testator  the  defendant,  John- 
ston, as  thb  agent  of  the  widow  and  children  of  the  said 
Norfleet  Cutcbin,  collected  this  insurance  money.  And 
under  authority,  as  he  supposed,  of  the  following  order, 
to- wit,  ''We,  the  undersigned,  to  whom  the  proceeds  of 
the  policy  on  the  life  of  Norfleec  Cutchin,  deceased,  issued 
by  the  Life  Assurance  Society  of  the  United  States,  have 
decided  to  apply  our  shares  of  the  same  to  the  payment  of 
the  debts  specified  in  the  will  of  the  said  Norlleet  Cutchin, 
as  in  the  hands  of  W.  H.  Johnston,  and  direct  said  John- 
ston to  apply  the  same  to  the  payment  of  said  debts. " 
(Signed  by  R.  N.  Cutchin,  K.  H.  Cutchin,  Mattie  Lee 
Bobbitt,  and  Margaret  A.  Cutchin,  on  July  6,  1889,  and 
witnessed  by  Noah  Lewis.)  He  applied  that  part  of  this 
insurance  money  due  to  R.  N.  Cutchin,  K.  H.  Cutchin, 
Mattie  Lee  Bobbitt  and  Margaret  A.  Cutchin  (less  the  costs 
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and  charges  of  collecting  the  same),  to  the  payment  of  the 
said  debts  secured  by  the  mortgage  on  the  Pippin  tract — 
but  leaving  a  balance  still  due  thereon,  including  principal 
and  interest,  of  more  than  one  thousand  dollars.  By 
the  depreciation  in  value  of  the  real  estate  of  the  testator, 
his  estate  has  become  insolvent  to  such  au  extent  that  it  is 
thought  it  wiU  take  the  greater  part  of  the  real  estate  to 
pay  the  testator^s  debts,  still  remaining  due,  after  the  appli- 
cation of  the  insutance  money,  as  above  stated.  The  Pip- 
pin tract,  so  mortgaged  to  secure  the  debt  upon  which  the 
insurance  money  was  paid,  will  probably  not  sell  for  much 
more  than  will  pay  the  balance  of  the  mortgage  debt. 

Under  this  state  of  facts,  which  are  agreed  to  by  plain- 
tiffs and  defendant,  the  plaintiffs  have  brought  this  acoion, 
in  "ivhich  they  allege  that  as  their  money  has  been  used,  at 
the  testator^ s  request,  and  as  they  thought  for  the  purpose 
of  preserving  and  saving  the  real  estate  devised  to  them  or 
their  children,  they  are  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee  (or  trustee  Johnston),  the  purchase 
money  only  being  due  to  him  in  a  fiduciary  capacity,  and 
that  they  shall  be  paid  back  their  money  out  of  the  pro- 
ceeds of  the  sale  of  the  Pippin  tract  and  out  of  the  money 
arising  from  the  sale  of  any  other  land  belonging  to  the 
testator  at  the  time  of  his  death. 

The  plaintiff,  Mattie  Lee  Bobbitt,  alleges,  and  this  is 
admitted,  that  she  was  at  the  time  of  the  death  of  the  tes- 
tator, and  still  is,  a  married  woman,  and  that  by  reason  of 
this  fact  she  was  legally  incapacitated  to  make  an  election, 
or  to  sign  away  and  transfer  hei  estate  in  the  insurance 
money  without  the  consent  of  her  husband.  And  this  he 
has  never  given. 

We  are  of  the  opinion  that  the  plaintiff,  Mrs.  Bobbitt,  is 
not  bound  by  reason  of  having  made  an  election  to  take 
under  the  will  of  her  father;  nor  by  reason  of  her  assign- 


N.  C]  FEBRUARY  TERM,  1897.  66 

CuTCHiN  V.  Johnston. 

nient  to  the  defendant  Johnston,  herein  set  forth,  if  the 
case  had  only  presented  that  state  of  facts.  But  Mrs.  Bob- 
bitt  and  her  husband,  A.  E.  Bobbitt,  join  in  this  action 
against  the  defendant,  Johnston,  and  in  the  fifth  paragraph 
of  their  complaint  they  allege  ^Hhat  they  are  advised  and 
so  beliere,  that  they  are  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee,  whose  debt  they  have  paid,  and 
to  have  their  said  insurance  money  returned  to  them,  with 
interest  from  the  date  of  the  said  application  of  the  same 
on  the  mortgage  debt  aforesaid,  out  of  the  assets  of  said 
estate,  and  out  of  the  proceeds  of  the  sale  of  said  land." 
And  their  prayer  for  relief  is  almost  in  the  very  words  of 
the  fifth  article  of  the  complaint,  above  quoted. 

If  Mrs.  Bobbitt  and  her  husband  had  not  joined  in  bring- 
ing this  action,  but  had  brought  a  personal  action  against 
the  defendant,  repudiating  or  denying  the  legal  validity  of 
her  order  to  apply  the  money,  and  demanding  payment  uf 
the  same  to  them,  it  is  probable  they  would  have  recovered 
judgment  against  him  for  the  money  wrongfully  appro- 
priated. But  they  do  not  choose  to  take  this  course,  and 
join  in  with  other  heiis  and  devisees  in  bringing  this  action 
against  the  defendant  Jobnstoa,  as  the  executor  of  Ncrfleet 
Cutchin;  and  ask  that  they  ^^be  subrogated  to  the  rights 
of  the  mortgagee,  whose  debt  they  have  paid,"  and  that 
they  have  their  money  returned  to  them,  with  interest 
thereon,  ^'out  of  the  assets  of  said  estate  and  out  of  the 
proceeds  of  the  sale  of  said  land." 

We  aie  not  ac  liberty  to  disregard  the  allegations  of  the 
plaintiffs  in  their  complaint,  and  must  take  these  allega- 
tions and  the  prayer  of  plaintiffs  for  relief  as  a  ratification 
of  the  order  to  the  defendant,  Johnston,  to  apply  the  insu- 
rance money  to  the  payment  of  this  mortgage  debt.  This 
being  so,  it  puts  Mrs.  Bobbitt  on  the  same  footing  with  the 
plaintiffs,  K.  EL.  Cutchin  and  R.  N.  Cutchin.     The  other 
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plaintiffs,  being  grandchildren,  and  having  no  interest  in 
the  insurance  money,  have  no  right  to  complain  of  any 
application  that  ma}^  have  been  made  of  the  same.  They 
have  no  standing  in  coart  from  any  point  of  view. 

This  examination  oi  the  case  reduces  it  to  the  considera- 
tion of  one  question — that  of  subrogation. 

The  plaintiff  having  been  requested  by  the  testator  in  his 
v^ill  to  apply  this  insurance  money  to  the  payment  of  this 
mortgage  debt,  and  in  exoneration  of  the  land  which  was 
willed  to  them  or  their  children,  are  entitled  to  be  subro- 
gated as  against  the  other  devisees  and  legatees  of  the  tes- 
tator, Norfleet  Cutchin,  who  have  paid  nothing.  BurweU 
V.  Snow,  107  N.  C,  82;  Liles  v.  Rogers^  113  K  G.,  197. 
£ut  subrogation  is  purely  an  equitable  doctrine,  and  is 
never  enforced  against  a  legal  title  or  a  superior  equity. 
Vatiffhan  v.  Jeffreys^  119  N.  C,  135;  3  l^omeroy  Eq.  Jur., 
Sec.  1419,  note  1.  And  as  the  defendant  Johnscon  has  both 
the  legal  estate  and  a  superior  equity,  as  to  the  Pippin 
tract  of  land,  the  plaintiffs  can  have  no  subrogation  as  to 
the  proceeds  of  this  tract,  until  the  balance  of  the  mortgage 
debt  is  first  paid. 

The  judgment  of  the  court,  reformed  in  accordance  with 
this  opinion,  is  affirmed.  Affirmed. 

Clark,  J.,  dissents. 


State  on  the  Relation  of  W.  WARREN  v.  NATHAN  BOYD, 

Constable,  et  als. 

Action  for   False   Imprisonment — Action    on    Constabls^s 
Bond — Arrest  Without  Warrant — Demurrer — Pleading. 

1.  An  irregularity,  such  as  want  of  registration,  will  not  invalidate  a  con- 
stable's bond,  and,  if  such  irregularity  existed,  it  cannot  be  ob- 
jected to  by  a  demurrer  to  a  complaint  in  an  action  on  the  bond, 
but  must  be  set  up  in  the  answer. 
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2.  Under  section  1883  of  The  Code  the  official  bond  of  a  constable  is  lia- 

ble for  the  false  imprisonment  of  a  person  by  a  constable,  as  such, 
without  process  or  color  thereof. 

3.  An  allegation  in  a  complaint  in  an  action  on  a  constable's  official  bond 

that  he,  '^acting  as  constable  and  under  color  of  his  office,*'  ille- 
gally arrested  and  imprisoned  the  plaintiff,  is  sufficient  to  place  the 
bond  within  the  liability  of  section  1883  of  The  Code^  notwithstand- 
ing it  does  not  allege  that  the  bond  contained  any  condition  other 
than  for  the  faithful  discharge  of  all  the  duties  devolving  upon  the 
constable  as  such. 

Cvij.  ACTION  by  the  State  on  the  relation  of  William 
Warren  against  Nathan  Boyd,  Constable,  and  the  sureties 
on  his  official  bond,  for  false  imprisonment,  tried  before 
HobiTMon^  e/.,  at  Fall  Term,  1896,  of  Edgecombe  Superior 
Court,  on  complaint  and  demurrer. 

The  complaint  was  as  follows: 

The  plaintiff  alleges: — 

1.  That  the  general  election  held  in  and  for  the  County 
of  Edgecombe,  State  of  North  Carolina,  on  the  first  Tues- 
day in  November,  1892,  the  defendant,  Nathan  Boyd,  was 
duly  elected  Constable  in  and  for  the  County  aforesaid, 
TownshipNo.  1,  for  and  during  the  period  of  two  years  nest 
ensuing  after  the  nrst  Monday  in  December  of  said  year. 
2.  That  thereafter,  to- wit,  on  the  first  Monday  of  Decem- 
ber, 1892,  the  said  Nathan  Boyd,  executed  his  official  bond 
as  Constable  in  the  penal  sum  of  One  Thousand  Dollars, 
with  the  above  named  Jno.  C.  Dancy  and  Orren  James  as 
sureties  thereto,  payable  to  the  State  of  North  Carolina  and 
conditioned  for  the  ^  ^faithful  discharge  of  all  duties  devolv- 
ing upon  him  as  such  Constable  and  according  to  law,'* 
which  said  bond  w  as  thereafter  duly  accepted  and  approved 
by  the  proper  authorities. 

3.  That  the  said  Nathan  Boyd  thereupon  took  and  sub- 
scribed the  proper  oath  of  office  and  entered  upon  the  duties 
of  the  said  office,  and  thereafter,  to-wit,  the  17th  day  of 

120—8 


1 


58  IN  THE  SUPREME  COURT.  [120 

Warren  v.  Boyd. 

December,  1893,  aoting  as  Constable  in  and  for  the  said 
Township  and  County,  and  under  color  of  his  said  office, 
arrested  the  relator  herein  and  imprisoned  him  in  the  jail 
or  ^Mock-up"  used  tor  such  purposes  by  the  municipal 
authorities  of  the  town  of  Princeville,  and  there  confined 
him  forcibly  and  against  his  will,  from  10  o'clock,  A.  M., 
till  5  o'clock,  P.  M.,  lestraining  him  of  his  liberty  and 
subjecting  him  to  hardships,  privations,  humiliation  and 
disgrace. 

4.  That  the  arrest  and  imprisonment  of  the  relator  as 
aforesaid  was  without  legal  process  or  color  thereof  and  not 
in  due  course  of  law. 

5.  That  the  course  and  conduct  of  the  defendant  Boyd, 
as  aforesaid,  was  in  wanton  and  reckless  disregard  of  the 
rights  of  the  relator  and  wholly  without  excuse  or  justifica- 
tion in  law. 

6.  That  by  reason  of  the  said  false  arrest  and  imprison- 
ment, the  said  relator  was  detained  from  his  business  and 
restrained  of  his  libeity,  to  his  great  loss  and  damage,  and 
in  mind,  body  and  reputation  has  sustained  injuries,  in  all 
amouting  to  the  sum  of  One  Thousand  Dollars. 

Therefore,  the  plaintiff  relator  demands  judgment  for  the 
full  penalty  of  said  bond,  to-wit,  One  Thousand  Dollars, 
and  the  costs  of  this  action." 

The  aemurrer  was  as  follov^s: 

*'The  defendants  demur  to  the  complaint,  that  as  it  ap- 
pears from  the  face  thereof  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.     For  that 

1.  It  does  not  appear  that  the  bond  alleged  to  have  been 
executed  was  duly  proved  and  registered,  and  after  such 
registration  filed  in  the  office  of  the  Register  of  Deeds,  and 
that  the  defendant  Boyd  took  before  the  Board  of  County 
Commissioners  the  oaths  prescribed  for  public  officers,  and 


N.  C]  FEBRUARY  TERM,  1897.  59 

Warren  v.  Boyd. 

also  an  oath  of  office  in  acoordance  with  the  provisions  of 
the  statute,  so  as  to  make  it  effeotnal  as  an  official  bond. 

2.  That  it  does  not  appear  that  the  alleged  arrest  and 
imprisonment  of  the  relator  occurred  while  the  alleged 
official  bond  was  in  force,  or  that  the  action  was  brought 
upon  the  bond  for  the  year  during  which  the  alleged  arrest 
and  imprisonment  occurred. 

3.  That  it  does  not  appear  that  the  alleged  bond  con- 
tained any  clause  to  cover  the  case  of  any  abuse  or  usurpa- 
tion of  po^ser,  or  that  the  defendant  Boyd  would  commit 
no  wrong  by  color  of  his  office  or  do  anything  not  authorized 
by  law. 

4.  That  it  does  not  appear  that  the  alleged  bond  con- 
tained any  other  condition  tban  for  the  ^  ^faithful  discharge 
of  all  duties  devolving  upon  him  as  such  Constable,  accord- 
ing to  law,"  and  the  arrest  and  imprisonment  of  relator,  as 
alleged  in  the  complaint,  is  admitted  in  paragraph  4  thereof, 
to  have  been  done  by  the  defendant  Boyd  '^  without  legal 
process  or  color  thereof  and  not  in  due  course  of  law." 

The  demurrer  was  sustained  and  plaintiff  appealed. 

Mes9r8.  Douglass  &  Holding  and  Gilliam  <&  GiUium^  for 
plaintiff  (appellant). 

Messrs.  Fred.  Philips  and  Shepherd  cfe  Bxtsbee^  for  de- 
fendants. 

Clark,  J.:  The  demurrer  pdmits  the  allegations  of  the 
complaint,  from  which  it  su  iBciently  appears  that  the  defend- 
ant Boyd  was  duly  elected,  qualified  and  inducted  into  office 
and  executed  his  bond,  which  was  accepted  and  approved 
by  the  proper  authorities,  and  that  the  alleged  arrest  was 
within  the  period  for  which  he  was  elected.  The  Code, 
2670.  An  irregularity  \iould  not  invalidate  the  bond  (the 
Code,  1891),  and,  indeed,  none  could  be  alleged  by  the  de- 
murrer.    Details,  such  as  registration  of  the  bond  and  simi- 
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lar  matters,  are  presumed  to  be  regular,  and  any  defect,  if 
material,  mast  be  set  up  in  the  answer. 

The  complaint  further  alleges  that  Boyd,  ^'acting  as  con- 
stable in  and  for  said  township  and  county,  and  under  color 
of  his  office,  arrested  the  relator  and  imprisoned  him,'*  &c., 
and  that  such  arrest  and  imprisonment  of  the  relator  was 
'^without  legal  process  or  color  thereof,"  i.  ^,,  was  illegal 
and  without  authority  of  law,  and  ^Vas  in  wanton  and 
reckless  disregard  of  the  rights  of  the  relator,"  all  of  \^hich 
is  admitted  by  the  demurrer.  Whatever  may  have  been 
the  liability  of  official  bonds  for  such  conduct  formerly, 
the  following  lines,  added  to  Section  1883  of  the  Code,  by 
the  vJode  Commissioners,  are  broad  enough  to  cover  this 
case,  to- wit,  ^'every  such  officer  and  the  sureties  on  his 
official  b6nd  shall  be  liable  to  the  person  injured  for  all  ads 
done  by  said  officer  by  virtue  and  under  color  of  his  office." 
Kivett  v.  Younffy  106  N.  C,  567;  Joyner  v.  Roberts^  112 
K  C.,.111;  Daniel  v.  Grizzard,  117  N.  C,  105. 

The  allegation  that  Boyd,  ^'acting  as  constable  and  under 
color  of  his  office,"  illegally  arrested  and  imprisoned  the 
relator,  places  the  bond  within  the  liability  imposed  by  this 
addition  to  the  statute.  In  sustaining  the  demurrer  there 
was  error. 


J.  W.  SHERROD  et  al.  v.  J.  S.  DIXON  et  al. 

Husband  and  Wife — Mortgage  of  Wife  8  Land  as  Security 
for  Ilushand'^s  Dehi — Principal  and  Surety — Ind^mni- 
fyiny  Surety — Trust  and  Trustee. 

1.  The  liability  of  a  married  woman,  who  signs  a  note  with  her  husband 

and  mortgages  her  land  to  secure  it,  is  not  personal,  but  is  limited 
to  the  value  of  the  land  so  mortgaged. 

2.  A  Court  of  Equity  will  not  declare  one  holding  the  legal  title  to  land 

to  be  a  trustee  for  another  where  there  is  no  allegation  oi  actual  or 
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constructive  fraud,  or  of  the  violation  of  some  confidential  or  fidu- 
ciary relation  existing  between  the  parties. 

3.  Where  a  husband  bought  land  with  the  proceeds  of  a  note  secured  by 
mortgage  on  his  wife's  land,  and  caused  a  legal  title  to  be  conveyed 
to  his  wife  to  secure  and  indemnify  her  against  loss  by  reason  of 
the  mortgage  upon  her  land,  a  trust  in  such  land  so  conveyed  to 
the  wife  will  not,  in  the  absence  of  allegations  of  fraud,  be  declared 
in  favor  of  the  creditor  (mortgagee)  for  a  deficiency  remaining  after 
the  foreclosure  of  the  mortgage,  except  upon  a  reimbursement  to 
the  wife  of  the  price  of  her  land  sold  under  the  mortgage. 

Civil  action,  heard  before  liobinson^  «/.,  at  Fall  Term, 
1896,  of  Edgecombe  Superior  Court.  The  facts  appear  la 
the  opinion  of  the  Court.  There  was  judgment  for  the 
plaintiffs,  and  defendants  appealed. 

Mr,  G,  M.  T.  Fountain^  for  plaintiffs. 
Mess'f's,  Gilliain  cfe  Gilliam  and  Shepherd  cfe  Biisbee,  for 
defendants  (appellants). 

FuRCHEs,  J.:  On  the  4:th  day  of  February,  1888,  J.  S. 
Dixon  borrowed  $2,000  of  the  plaintiffs,  for  which  he  ga\e 
them  his  note  due  twelve  months  after  date,  which  note 
^as  signed  by  the  defendant,  V.  L.  Dixon,  as  well  as  by  her 
husband,  the  said  J.  S.  Dixon. 

At  the  same  time  the  defendants,  }.  S.  Dixon  and  wife, 
made  a  mortgage  to  the  plaintiffs  upon  a  tract  of  land  be- 
longing to  the  feme  defendant,  as  further  security  for  the 
$2,000,  so  borrowed  of  the  plaintiffs  by  her  said  husband. 
With  this  money  the  defendant,  J.  S.  Dixon,  bought 
of  Mayo,  Braswell  &  Lyon,  three  undivided  interests  in  a 
tract  of  land,  being  three-fourths  thereof,  and  caused 
the  deed  therefor  to  be  made  to  P.  L.  Dixon,  his  wife, 
with  a  declaration  of  trust  to  secure  and  save  her  harmless 
against  any  loss  she  might  sustain  on  account  of  the  surety- 
ship, to-wit,  the  mortgage  she  had  made  to  plaintiff  as  a 
security  for  the  money  he  had  so  borrowed. 
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Plaintiffs  have  foreclosed  this  mortgage  by  a  sale  of  the 
feme  defendaat's  land,  which  they  bought  at  the  price  of 
$1,000,  and  this  sum,  less  expense  of  sale,  has  been  applied 
to  plaintiff's  debt.  To  this  the  defendants  make  no  com- 
plaint or  objection.  But  plaintiffs  say  that,  after  making 
this  application  of  the  money  arising  from  the  mortgage 
sale  of  the  feme  defeadant's  land,  there  is  still  due  them 
from  J.  S.  Dixon,  the  husband,  11,779.53,  and  that  the 
land  purchased  from  Mayo,  Braswell  &  Lyon,  was  conveyed 
to  the  feme  defendant  in  trust  to  indemnify  and  save  her 
harmless  on  account  of  her  suretyship  and  mortgage,  and 
that,  this  being  so,  the  law  implies  a  trust  to  plaintiffs  or  for 
their  benefit,  and  that  the  remainder  of  their  debt  must 
be  first  paid  before  the  feme  defendant  can  have  any  bene 
fit  from  the  land.  This  contention  of  plaintiffs  is  denied 
by  defendants.  And  this  brings  us  to  a  discussion  of  the 
law  involved  in  the  case. 

The  legal  title  to  this  land  was  never  in  J.  S.  Dixon,  the 
husband.  It  was  bought  by  the  husband  and  paid  for  with 
his  money.  But  by  his  direction  the  deed  vvas  made  to  his 
wife,  P.  L.  Dixon.  So  we  see  that  neither  13th  nor  27th 
Elizabeth  applies,  because  they  make  the  conveyance  void, 
and  this  would  put  the  title  back  in  the  grantors,  Mayo, 
Braswell  &  Lyon.  Gowing  v.  JSiohj  23  N.  C,  553;  ChUh- 
rie  V.  Bacon,  107  N.  C,  337,  and  many  other  cases  cited 
in  Womack's  Digest.  Neither  was  the  equitable  title  in 
him,  as  against  his  wife.  But  if  it  vtas  made  to  the  wife 
without  consideration,  or  for  the  purpose  of  defrauding  the 
creditors  of  the  husband,  then  a  court  of  equity  will  take 
hold  of  it,  and  appropriate  the  same  to  the  payment  of  the 
husband's  debts. 

It  is  not  claimed  by  plaintiffs  that  they  are  entitled  to 
have  this  land  subjected  to  the  payment  of  the  balance  of 
their  debt,  upon  the  ground  of  fraud,  or  for  the^^tant  of 
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consideration,  by  reason  of  which  the  title  in  the  feme 
defendant  is  void.  But  they  allege  in  their  complaint  that 
these  lands  have  been  conveyed  to  her  by  the  said  Mayo 
and  others,  \^  ithout  any  suggestion  of  fraud,  or  want  of 
coDsideiation  on  her  part.  And  the  judge  below  finds  as  a 
fact,  upon  which  he  bases  His  judgment  in  favor  of  plain- 
tiffs, that  these  lands  \v  ere  conveyed  to  the  feme  defendant 
^'in  trust  to  indemnify  her  against  loss  as  surety  of  J.  8. 
Dixon.''  And  in  his  judgment,  ordering  the  land  to  be 
sold  for  the  payment  of  the  balance  of  plaintiff's  debt,  the 
court  speaks  of  it  as  the  land  being  conveyed  to  the  defend- 
ant, P.  L.  Dixon,  in  trust  as  aforesaid.  The  plaintiffs 
would  not  be  at  liberty  to  treat  it  as  a  conveyance,  creating 
a  trust  estate  in  the  feme  defendant,  and  at  the  same  time 
treat  it  as  a  voia  conveyance  .on  account  of  fraud,  or  for 
want  of  valuable  consideration.  And  we  will  do  the  plain- 
tiffs the  justice  to  say  that  they  have  not  attempted  to  do 
so,  but  that  they  have  all  the  time  treated  the  deed  as  a 
valid  conveyance  and  in  trust  to  the  feme  defendant ;  and 
that  this  trust  enured  to  the  benefit  of  the  plaintiffs,  and 
the  residue  of  their  debt  must  be  paid  before  the  feme 
defendant  can  be  benefited. 

This  has  relieved  us  from  the  discussion  of  some  very 
interesting  questions,  that,  at  first,  seemed  to  be  pre- 
sented, such  as  the  parol  declaration  of  the  trust  which 
we  thought  might  be  sustained  under  Shdton  v.  Shelton^ 
58  N.  C,  292,  and  that  line  of  cases.  Also,  from  consider- 
ing the  question  of  consideration,  \ihich  it  seemed  to  us 
might  have  been  sustained  under  jPotts  v.  Blachwellj  66  N. 
C,  449,  and  Sutherland  v.  Fremont,  107  N.  C,  665. 

It  must  be  admitted  that  the  general  rule  is  that  where 
one  is  surety  for  the  principal  debtor,  and  the  suret}^  takes 
a  security  from  the  principal  debtor,  such  as  a  mortgage  for 
the  purpose  of  indemnifying  and  saving  harmless  the  surety ^ 
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that  this  security  does  enure  to  the  bene&t  of  the  oreditor, 
whose  debt  must  be  paid  before  the  surety  can  have  any 
benefit  therefrom.  And  if  this  case  falls  under  this  gene- 
ral rulcj  it  must  be  governed  by  it. 

It  is  said  in  Wiswall  \'.  Potts^  58  N.  C,  184,  that  the 
reason  of  this  rule  is,  that  the  debt  due  the  creditor  affords 
the  consideration  that  supports  the  mortgage.  And  another 
reason  that  suggests  itself  to  us  is,  that  the  su  rety  is  bound 
for  the  whole  debt  for  which  he  takes  indemnity.  And 
the  payment  of  the  debt  discharges  the  surety  from  his  lia- 
bility, and  he  is  not  discharged  until  the  debt  is  paid  in  full. 
In  this  way  he  gets  the  benefit  of  the  security:  the  surety's 
liability  being  coextensive  with  that  of  his  principal  for  the 
whole  debt;  that  when  the  mortgage  is  made,  it  is  a 
dedication  of  that  property  to  the  payment  of  the  debt  for 
which  the  surety  is  liable.  This  being  so,  the  creditor  be- 
comes at  once  the  cestui  que  trusty  to  the  extent  of  the 
surety's  liability — the  entire  debt.  This  being  so,  the 
insolvency  of  the  surety  does  not  affect  his  obligation  to 
pay,  nor  does  it  discharge  the  debt.  So  it  is  with  the 
statute  of  limitations,  as  to  the  surety.  Because  thip  does 
not  pay  the  debt,  nor  does  it  discharge  the  surety  from  his 
obligation  to  pay  the  debt.  The  law,  after  the  statutory 
lapse  of  time,  refuses  to  give  the  creditor  a  legal  remedy 
to  collect  his  debt.  So,  it  seems  to  us  that  neither  of  these 
reasons  sustains  the  plaintiffs'  contention  that  they  are  the 
beneficiaries  of  this  trust,  held  by  the  feme  defendant. 

Suppose  the  surety,  who  is  bound  for  the  whole  debt, 
pays  off  and  satis6es  the  same  in  full,  does  all  that  he  con- 
tracted to  do.  Can  it  be  contended  that  he  would  not  then 
be  entitled  to  the  benefit  of  the  indemnity?  Certainly  not. 
Ho  is  one  of  the  objects  of  the  trust.  It  is  made  for  his 
benefit  as  vvellas  for  that  of  the  original  creditor.  But  as 
he  was  only  surety,  and  his  principal  would  be  liable  to 
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him  if  he  paid  the  debt,  the  law  makes  the  fund  the  princi- 
pal debtor  has  furnished  liable  in  the  first  plaoe.  If  the  secu- 
rities had  been  given  to  the  creditor,  and  the  surety  had  paid 
off  the  debt,  he  would  have  become  entitled  to  the  securities 
given  to  the  creditor,  to  the  extent  of  indemnifying  him. 

It  is  admitted  that  the  feme  defendant  is  under  no  obli- 
gation  to  the  plaintiffs  for  the  payment  of  this  debt,  on 
account  of  her  signing  the  $2,000  note.  Her  only  liability 
to  plaintils  is  created  by  the  mortgage,  which  is  security^ 
and  not  a  suretyship.  And  she  is  not  liable  to  plaintiffs  for 
anything  on  account  of.  this  mortgage.  She  has  by  her 
deed  dedicated  that  much  of  her  land  to  the  benefit  of 
plaintiffs  as  a  security  for  her  husband's  debt.  That  much 
they  have.  But  they  ha've  no  obligation  on  her  that  she 
\iill  pay  one  cent  of  plaintiff's  debt. 

Therefore,  to  free  this  matter  from  circumstances  that 
are  calculated  to  confuse  the  mind,  and  that  have  no  legal 
bearing  upon  the  question  under  consideration,  we  will 
take  Kirs.  Dixon  out  of  this  consideration  for  the  present. 
Then,  instead  of  its  being  Mrs.  Dixon  who  mortgaged 
$1,000  worth  of  her  land  as  a  security  for  J.  S.  Dixon's 
debt  to  the  plaintiffs,  suppose  that  John  Jenkins,  a  neigh- 
bor of  J.  S.  Dixon,  had  said,  ^'I  will  not  sign  your  note  as 
surety  tothe  plaintiffs,  but  I  will  mortgage  a  certain  tract 
of  ray  land,  worth  $1,000,  to  them  as  a  security^^^  and  he 
does  so.  After  this,  J.  8.  Dixon  buys  a  tract  of  land,  and 
causes  the  title  to  be  so  conveyed  to  said  Jenkins  in  trust 
to  indemnify  him  against  loss.  The  plaintiffs'  debt  is  not 
paid,  and  Jenkins'  land  is  sold.  Can  it  be,  that,  plaintiffs' 
could  have  this  land  sold  and  applied  to  their  debt,  and 
Jenkins  get  nothing?  Where  is  the  connection  between 
Jenkins  and  the  plaintiffs?  He  owes  them  nothing.  He 
has  not  agreed  to  become  their  trustee,  nor  has  he  agreed  to 
take  this  and  hold  it  in  trust  for  them.     There  must  be 
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some  coatinuity,  something  to  connect  the  trustee  and  the 
cestui  qice  trusty  before  there  can  be  a  trust. 

It  being  admitted  that  JSdrs.  Dixon  is  the  legal  o^ner  of 
thin  land,  and,  as  vfe  thiuk,  the  equitable  o^ner  to  the  ex- 
tent of  the  price  of  her  land,  equity  ^ill  not  declare  her  a 
trustee  for  the  plaintiffs  who  do  not  claim  to  have  the  legal 
title,  and,  according  to  the  view  we  have  taken  of  this 
case,  have  no  equitable  title.  Nor  have  they  any  specific 
or  equitable  lien  on  this  land,  as  it  was  not  bought  with 
their  money,  nor  was  it  bought  for  them.  Before  a  court 
of  equity  will  declare  a  party  holding  the  legal  title  to 
land  a  trustee,  there  must  be  allegations  of  fraud,  actual 
or  constructive,  or  some  confidential  or  fiducia**y  relations 
existing  between  the  parties,  vvhich  have  been  violated. 

There  is  no  allegation  of  fraud  in  this  conveyance,  and 
no  proof  of  any  confidential  relations  between  the  plaintiffs 
and  the  feme  defendant,  and  there  can  be  no  irust.  The 
plaintiffs  seek  to  declare  Mrs.  Dixon  their  trustee.  It  can- 
not be  done. 

In  thus  holding,  \^e  do  not  say  that  plaintiffs  ate  without 

any  remedy.     As  the  land  ^as  bought  with  J.  S.  Dixon's 

money,  and  the  deed  from  said  Mayo  and  others  was  made 

to  the  feme  defendant  to  indemnify  her,  and  as  it  appears 

that  she  has  been  damaged  to  tbe  amount  (we  will  say  of 

one  thousand  dollars),  the  residue,  if  any,  resulted  to  J.  S. 

Dixon.     This  estate  would  only  be  equitable,  as  we  have 

seen  from  what  has  already  been  said.     But  by  a  proper 

reformation  of  the  pleadings  in  this  action  (by  permission 

of  the  court),  or  by  a  non-suit  in  this,  as  to  the  lands  noT?( 

sought  to  be  subjected  to  plaintiff's  debt,  and  a  new  action, 

it  may  be  that  these  lands,  so  conveyed  to  Mrs.  Dixon, 

might   be   sold  under  an   order   of  the  court,  and  Mrs. 

Dixon,  being  first  reimbursed,  the  residue  applied  to  the 

plaintiffs  -<f^. 

Error. 
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Clabk,  J.,  dissenting:  ^^ Where  a  wife  joins  her  husband 
in  a  conveyance  of  her  separate  property  to  secure  a  debt 
of  the  husband,  the  relation  she  sustains  to  the  transaction 
is  that  of  surety/'  Reade,  J.,  in  Purvis  v.  Carataphan^ 
73  N.  C,  575;  24  Am.  &  Eng.  Enc,  720,  and  numerous 
cases  cited. 

'^In  all  cases  where  the  wife  executes  a  mortgage  on  her 
property  for  her  husband's  debts,  or  for  money  loaned  to 
him,  it  is  well  settled  that  she  occupies  the  position  of  and 
is  entitled  to  all  the  rights  and  privileges  of  surety  for  her 
husband."  Kelly  Contracts  of  Married  Women,  105;  Hinton 
V.  Greenleafj  113  N.  C,  6;  Smith  y.  B.  &;  L.  Asao.^  119  N. 
C.  257;  Montgomery,  J.,  in  Hedrick  v.  Byerly^  119  N.  C, 
420;  Brandt  on  Suretyship,  sec.  34,  35  and  cases  there 
cited.  The  only  distinction  between  such  suretyship  and 
any  other,  is  that  the  liability  of  the  wife  as  purety  is  re- 
stricted to  the  value  of  the  property  mortgaged  by  her. 
Hvhbard  v.  Ogden^  22  Ean.,  363.  There  is  no  decision  in 
our  courts  that  a  married  woman  cannot  be  surety  for  her 
husband.  Pippen  v.  Wesson^  74  N.  C,  437,  merely  holds 
that  the  bond  of  a  woman,  \chether  as  principal  debtor  or 
surety,  is  not  binding  unless  she  charges  her  separate  estate 
with  its  payment.  Any  iudemnity  furnished  by  the  prin- 
cipal to  his  surety  enures  to  the  beueSt  of  the  creditor  and 
is  a  security  for  his  debt  {MorriU  v.  MorriU^  53  Vt.,  74), 
which  he  may  enforce  whether  the  surety  is  or  is  not  dam- 
nified. Smith,  C.  J.,  in  Matthews  v.  Joyce^  85  N.  C,  258, 
on  p.  264,  citing  Story  Equity  Jur.,  sec.  499;  Wiswall  v. 
Potts,  58  N.  0.,  184;  Bank  v.  Jenkins,  64  N.  C,  719; 
Harrison  v.  Sty  res,  74  IS,  C,  290.  In  Ijames  v.  Oaither, 
93  N.  C,  358,  Ashe,  J.,  says:  ''The  principle  is  so  well 
settled,  as  not  at  this  day  to  admit  of  controversy,  that 
vifhere  a  mortgage  is  given  by  a  principal  debtor  to  his 
surety,  to  indemnify   him  as  such   surety,    the  creditor 
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has  an  equitable  claim  to  the  securities,  and  upon  the  in- 
solvency of  both  principal  and  surety,  may  have  the  secu- 
rity subjected  to  the  satisfaction  of  his  debt"—  citing  Jones 
on  Mortgages,  sec.  385  and  387.  To  same  effect,  Brandt 
on  Suretyship,  sec.  324,  825  and  many  cases  there  cited. 

The  answer  of  defendants  admits  that  the  money  bor- 
rowed by  the  husband  was  invested  in  the  land  in  contro- 
versy, and  that  the  deed  therefor  first  made  to  him  was 
changed  to  avoid  the  expense  of  another  conveyance,  and 
was  made  to  the  wife  in  trust  to  indemnify  her  for  any 
contingent  less  by  reason  of  her  suretyship  to  her  hus- 
band, and  His  Honor  tinds  such  to  be  the  fact.  Tne  hus- 
band was  therefore  the  equitable  owner  of  the  land,  and  it 
could  have  been  subjected  by  the  plaintiff  to  the  payment 
of  his  debt.  Thurher  v.  LaRoque,  105  N,  C,  301.  If 
the  plaintiff  had  proceeded  first  against  such  equiUible 
estate  of  the  husband,  upon  its  proving  insufficient,  he 
would  not  have  been  estopped  to  proceed  against  the  land 
mortgaged  by  the  wife  as  surety.  That  the  plaintiff  pro- 
ceeded first  against  the  land  mortgaged  by  the  wife  and 
then  against  the  equitable  estate  of  the  husband,  in  the 
land  paid  for  by  his  money,  does  not  increase  or  af- 
fect the  rights  of  the  surety  in  any  way.  If,  upon  applica- 
tion to  the  husband's  debt  of  the  property  mortgaged  by 
the  wife  as  security,  the  wife  can  instantly  subtract  from 
liability  to  the  creditor  an  equal  amount  of  the  husband's 
property  which  has  been  conveyed  to  her  in  trust  to  in- 
demnify her,  then  such  suretyship  is  a  mere  delusion.  In- 
stead of  having  the  additional  resource  of  the  property  of 
the  wife  mortgaged  as  security  for  his  debt,  the  creditor 
has  in  fact  no  security  but  the  extent  of  the  husband's 
property,  if  an  equal  amount  of  the  husband's  property 
can  thus  be  relieved  of  liability  to  the  creditor  and  turned 
over  to  the  wife  to  reimburse  her.     Such  security  for  debt 
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adds  no  more  to  the  amount  of  property  which  would  have 
been  liable  to  the  claim  of  the  creditor  than  if  no  security 
had  been  given.  Such  proceedings  resemble  nothing  so 
much  as  Sancho  Panza's  feast  ia  tbe  island  of  Earataria, 
when  tbe  fine  dishes  set  before  him  were  whisked  away 
before  he  could  touch  them. 

There  is  no  distinction  between  the  suretyship  of  the 
wife  and  that  of  any  other  person,  except  that  the  liability 
of  the  wife  is  lestricted  to  the  value  of  the  property  mort- 
gaged by  her,  but  there  is  nothing  in  that  restriction  which 
can  alter  the  long  recognized  principle  that  property  con- 
veyed by  a  principal  debtor,  to  indemnify  a  surety  against 
loss,  enures  to  the  benefit  of  the  creditor.  The  wife  might 
have  charged  her  entire  separate  estate  with  the  payment 
of  the  husband's  debt,  (Flaxtm  v.  Wallace^  103  N.  C, 
296,)  or,  as  in  this  case,  the  specific  property  embraced  in 
the  mortgage.  To  the  extent  of  the  charge  she  is  surety 
for  her  husband,  and  with  the  same  dnties  and  rightsasany 
other  surety. 


JOHN  V.  GOSSLER  v.  M.  L.  WOOD. 

Actwn  for  Money  Received  as  Agent — Trial — Evidence — 
Error  Cured — Appeal — Practice — Pleadings  as  Evi- 
dence— Breaxih  of  Trust — Arrest, 

1.  Error  in  disaUowing  a  proposed  question  is  cured  where  the  witness 

subsequently  answers  it. 

2.  Where  an  exception  to  an  instruction  fails  to  point  out  the  error  com- 

plained of  and  nothing  prejudicial  appears  in  the  instruction,  the 
exception  will  be  overruled. 

3.  Pleadings  <m  evidence  are  not  before  the  jury  and  cannot  be  referred  to 

or  commented  on,  as  such,  unless  they  have  been  introduced  like 
other  written  evidence. 
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4.  Where  a  complaint  contained  several  distinct  and  properly  numbered 

allegations,  and  the  first  paragraph  of  the  answer  recited  ''that 
sections  1,  2,  3,  4  and  5  are  admitted/'  such  paragraph  was  admis- 
sible as  evidence,  when  oflfered  by  the  plaintiff,  without  the  remain- 
ing parte  of  the  answer  which  constituted  distinct  issues  for  the 
jury. 

5.  The  intent  with  which  a  breach  of  trust  is  committed  is  inmiaterial. 

6.  A  defendant  in  an  action  for  money  received  or  proj)erty  fraudulently 

misapplied  by  him,  as  agent,  may  be  arrested  under  the  provisions 
of  section  291(2)  of  The  Code, 

Civil  action,  to  recover  money  alleged  to  have  been  re- 
ceived for  the  plaintiff  by  the  defendant  and  fraudulently 
misapplied  by  the  defendant,  heard  before  Graham,  «/., 
and  a  jury,  at  Spring  Term,  1896,  of  Bertie  Superior 
Court.  There  was  a  verdict  for  the  plaintiff,  and  from  the 
judgment  thereon  defendant  appealed. 

Mr.  F,  D.   Winston,  for  plaintiff. 

Messrs.  R.  B,  Peebles  and  Spier  Whitaker,  for  defend- 
ant (appellant). 

Faiecloth,  C.  J. :  The  pleadings  in  this  case  are  com- 
plaint, answer  and  counter-claim,  amended  answer  and 
amended  complaint.  The  issues  are  these:  1.  Was  the 
plaintiff  the  owner  of  the  timber  described  iu  the  com- 
plaint? Answered  by  the  jury ''Yes.''  2.  Did  the  defend- 
ant contract  with  the  plaintiff  to  cut,  remove  and  sell  the 
timber  as  alleged  in  the  complaint?  Yes.  3.  Did  the  de- 
fendant cut  or  remove  and  sell  101,291  feet  of  said  timber 
at  the  pi  ice  of  §5.50  per  thousand  feet?  Yes.  4.  Did  the 
defendant  fail  to  account  for  and  pay  oyer  to  plaintiff  the 
proceeds  of  siiid  sale  of  timber,  after  deducting  tde  scnc  of. 
$2.50  per  1,000  feet,  as  alleged  in  the  complaint?  Yes. 
5.  Did  the  defendant  wrongfully  take,  detain  and  convert 
said  timber,  or  the  proceeds  of  the  same?  Yes.  6.  Did 
the  plaintiff  contract  with  the  defendant  that  the  defend- 
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ant  should  cut  and  deliver  500,000  feet  of  cypress  timber 
for  the  plaintiflf?  Yes.  7.  Did  the  plaintiff  wrongfully 
prevent  the  defendant  from  cutting  and  delivering  said 
500,000  feet  of  cypress  timber?  No.  8.  If  so,  \^hat 
damages,  if  any,  has  the  defendant  sustained? 

This  action  is  brought  to  recover  $329.66,  the  net  bal- 
ance dne  plaintiff  on  a  contract  to  cut  cypress  timber  trees 
and  sell  the  same,  ^^hich  contract  required  the  defendant 
to  make  return  of  account  of  sale  and  remit  balance  of  pro- 
ceeds to  the  plaintiff.  The  plaintiff  alleges  that  the  defend- 
ant refused  to  pay  said  account,  and  this  is  admitted. 
Plaintiff  also  alleges  that  defendant's  refusal  is  a  breach  of 
the  fiduciary  relation  and  confidence  between  them  by  rea- 
son of  his  agency.  This  is  denied.  Defendant  in  his 
answer  avers  that  at  the  same  time  he  had  a  parol  agree- 
ment with  the  plaintiff  to  cut  5)0,000  feet  of  cypress  tim- 
ber on  agreed  terms,  and  that  he  cvas  stopped  from  so  do- 
ing by  plaintiff,  after  some  expenditures,  and  was  damaged 
$1,000,  and  alleges  this  as  a  counter-claim,  and  offf^rs  this 
as  his  excuse  for  refusing  to  pay  the  net  balance  aforesaid. 
In  his  amended  answer  he  denies  several  of  tha  allegations 
admitted  in  his  original  answer  to  be  true.  The  case  v^as 
tried  upon  the  admissions  in  the  pleadings,'  and  the  evi- 
dence of  the  parties  and  tbe  jury  found  all  the  issues  in 
favor  of  the  plaintiff. 

Pending  the  action,  the  plaintiff  obtained  an  order  of 
arrest  against  defendant,  as  he  was  authorized  to  do  under 
Code,  291,  (2)  and  so  held  in  Boyhin  v.  Mdddrey^  114  K". 
C,  89.  There  being  no  exceptions  by  either  party  to  the 
evidence  touching  the  counter-claim,  the  finding  of  the 
jury  on  the  7th  issue  cut  tbe  counter-claim  up  by  the  roots 
and  that  is  out  of  the  case.  His  Honor  rendered  judgment 
for  plaintiff  and  aga*nst  the  counter-claim,  and  adjudged 
that  plaintiff  is  entitled  to  an  execution  against  the  person 
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of  the  defendant.  All  the  exceptions  were  abandoned  in 
this  court  except  the  third,  4th.  7th  and  9th. 

The  4th  exception  must  be  overruled  for  the  reason  that 
the  question  was  subsequently  ans\^ered  by  the  defendant, 
when  he  said,  *'I  deposited  the  money  \^ith  Harrell  by  ad- 
vice of  counsel  to  hold  until  litigation  ended.'' 

The  7th  exception  was  to  the  charge  that  if  the  jury  be- 
lieved the  evidence  they  should  answer  the  second,  third 
and  fourth  issues  ''Yes."  The  original  answer  admits 
those  facts  to  be  true,  but  they  are  denied  in  the  amended 
answer,  and  we  find  nothing  in  the  evidence  of  the  defend- 
ant 01  other  witness  denying  the  facts  found  Ly  the  jury 
on  those  issues.     Exception  overruled. 

The  9th  exception  was  to  this  part  of  the  charge:  ''A 
conversion  consists  either  in  the  appropriation  of  a  thing 
to  a  party's  own  use  and  beneficial  enjoyment,  or  in  its  de- 
struction, or  in  exercising  dominion  over  it  in  exclusion  or 
defiance  of  the  plaintiff's  rights,  or  in  withholding  the  pos- 
session from  the  plaintiff  under  a  claim  of  title  inconsis- 
tent with  his  own.  If  a  person  entrusted  with  another's 
goods  places  them  in  the  hands  of  a  third  pertion,  contrary 
to  orders,  it  is  conversion."  The  exception  fails  to  point 
the  error,  and  we  see  nothing  in  the  charge  prejudicial  to 
the  defendant.     The  exception  must  be  overruled. 

The  third  exception  is  overruled,  but  it  requires  more 
attention.  The  direct  point  presented,  so  far  as  we  can 
find,  has  not  been  before  decided  or  discussed  by  this  court. 
The  plaintiS's  complaint  contains  ten  distinct  and  number- 
ed allegations.  The  first  section  of  the  answer  to  the  cond- 
plaint,  says:  'That  sections  1,  2,  3,  4  and  5  are  admit- 
ted." During  the  trial  the  plaintiff  offered  in  evidence 
paragraph  1  of  the  original  answer  of  the  defendant,  w  hich 
appears  from  the  answer  in  the  record.  The  defendant 
objected  to  the  introduction  of  the  said  paragraph  unless 
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the  whole  answer  was  put  in.  Objection  cverraled.  For- 
merly«  in  courts  of  law  and  eqaity,  the  several  parts  of  the 
allegations  and  answers  were  usually  interlinked  and  explana- 
tory of  each  other,  so  that  the  just  rule  was  to  introduce  the 
whole  allegation  or  answer.  1  Taylor  on  Evidence,  sec.  660 
and  663.  An  adraigsion  in  a  former  trial  of  the  same  mat- 
ter may  be  read  in  evidence  in  a  later  trial.  Grant  v. 
Gooch^  105  N.  C,  278.  Since  the  adoption  of  the  present 
system  of  piactice  and  procedure,  the  complaint  must  con* 
tain  a  plain  and  concise  statement  of  the  facts,  and  each 
material  allegation  shall  be  distinctly  numbered  (Code,  sec. 
233  (2),  and  denials  in  the  answer  must  be  equally  certain 
(Code,  8ec  245),  and  the  jury  muse  separately  determine 
the  merits  of  each  issue.  In  good  pleading,  facts  should 
be  stated  and  not  the  evidence  nor  the  law.  Pleadings  a8 
evidence  are  not  before  the  jury  and  cannot  be  referred  to 
or  commented  on,  as  such,  in  the  argument,  unless  they 
have  been  iutroduced  like  other  written  evidence.  Smith 
V.  NimockSy  94  N.  C,  243. 

In  Adams  v.  Utley^  87  N.  C,  356,  two  aDs\«ers  had 
been  filed  and  the  plaintiff  offered  the  first  to  the  jury  as 
an  admission,  without  offering  the  second  answer.  This 
court  held  that  the  plaintiff  had  the  right  to  read  the  first 
ansvver  without  the  second.  This  was  approved  in  Gwy 
V.  Manuel^  89  1*^.  C,  83,  and  several  later  cases.  But 
these  do  not  quite  fit  the  present  question. 

In  McDonald  \\  McDonald^  16  Vt.,  634,  Redfield,  J., 
speaking  for  the  court,  said:  ^^In  general,  the  orator  may 
read  any  portion  of  the  defendant's  answer  as  evidence, 
without  making  any  other  portion  of  the  same  evidence  in 
favor  of  the  defendant.  It  is  said  in  some  of  the  cases 
that  the  orator  has  no  right  to  select  parts  of  sentences, 
but  must  take  the  entire  sentence.  This  no  ay  be  true,  if, 
by  taking  parts  of  a  sentence,  the  sense  is  perverted  or 
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rendered  ancertain;  bat  beyond  that,  I  do  not  think  the 
rule  can  be  made  of  snch  significance." 

In  Bomport  v.  Lxi^as,  32  Mo.,  123,  it  was  held  that 
where  the  plaintiff  reads  in  evidence  a  portion  of  an  answer 
of  defendant  he  must  read  the  whole  of  the  sentence,  and 
not  admit  that  part  i^hich  qualifies  the  statement  read,  and 
said  that  a  contrary  rule  would  be  '  'only  equalled  by  the 
case  of  the  iufidel,  who  undertook  to  piove  from  the  Scrip- 
tures the  want  of  a  Diety  by  reading  the  words  *' there  is 
no  God,"  and  omitting  the  pi-eceding  words,  ''The  fool 
hath  said  in  his  heart." 

We  are  of  opinion  that  the  plaintiff,  upon  the  facts,  had 
a  right  to  introduce  the  admissions  in  the  first  five  allega- 
tions of  the  ansvver,  without  the  others.  The  allegations 
1,  2,  3,  4  and  5,  admitted,  and  the  remaining  ones  do  not 
blend,  or  esplaiu  the  other,  but  constitute  distinct  issues 
for  the  jury. 

The  defendant  deposited  the  money  with  Harrell,  to 
whom  he  was  indebted  over  $300,  and  refused  to  account, 
and  set  up  a  counter  claim.  He  insists  that  he  did  so  in 
good  faith  and  ought  not  to  be  held  to  have  committed  any 
breach  of  trust.  Unfortunately,  he  had  no  cause  for  a 
counter-claim,  and  the  intent  with  which  a  breach  of  trust 
is  committed  is  immaterial,  as  explained  mBoyMn  v.  Mad- 
drey^  114  ;N.  C,  89.     Judgment  affirmed. 

Douglas,  J.,  dissenting. 
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J.  B.  NICHOLS  &  BRO.  v.  ANDREW  SPELLER. 

Agricultural  Lien — Chattel  Mortgage — Agricultural  Sup- 
plies. 

1.  One  who  advances  money  or  supplies,  on  an  agricultural  lien,  for  ma- 

king a  crop,  is  not  bound  to  see  that  they  are  used  on  the  farm,  his 
duty  being  discharged  by  furnishing  them. 

2.  An  instrument  which  gives  a  lien  on  a  crop  for  supplies  to  be  furnished 

in  making  a  crop  and  also  conveys  personal  property  as  additional 
security,  with  the  ordinary  powers  of  sale,  is  valid  both  as  a  chat- 
tel mortgage  and  an  agricultural  lien  and,  as  between  the  parties, 
in  the  absence  of  fraud  and  compulsion,  the  lien  attaches  for  dry 
goods,  shoes,  tobacco,  powders,  snuff  and  candy,  without  a  showing 
that  such  articles  were  actually  used  in  making  the  crop. 

Action  of  claim  and  delivery,  tried  before  Robinaon^  J.^ 
at  Fall  term,  1896,  of  Bertie  Superior  Court.  A  jury  trial 
was  waived,  and  the  court  found  the  facts.  The  plaintiffs 
introduced  a  lien  bond  from  Andreiv  Speller  to  plaintiffs, 
as  folio w^s:  '^Whereas,  J.  B.  Nichols  &  Bro.  have  this  day 
agreed  to  make  ad\ances  of  supplies  and  money  to  Andrew 
Speller  during  the  year  1893,  not  to  exceed  $750,  for  the 
cultivation  of  crop  upon  the  following  described  land  [de- 
scribing the  land]:  Now,  therefore,  in  consideration  of  the 
premises,  I  promise  to  pay  the  amount  advanced  me  on  or 
before  the  first  of  November,  1893,  und  do  hereby  give  lo 
Nichols  cV:  Bro.  a  lien  upon  all  the  ciop  which  may  be  made 
by  me  on  said  land  during  the  year,  to  the  extent  of  the 
advances  reade,  in  accordance  with  the  statute  in  such  case 
made  and  allowed,  and  if  I  fail  to  pay,  by  the  time  speci- 
fied, Nichols  &  Bro.  shall  have  po\ver  to  take  possession  of 
the  crop,  sell  the  same,  and  apply  the  proceeds  to  the  pay- 
ment of  the  advances,  and  the  surplus,  if  any,  to  be  paid 
to  Andrew  Speller.  And,  for  the  further  securing  of  the 
advances,  I  do  hereby  give  and  convey  to  them  these  arti- 
cles of  personal  property:  One  black  horse  mule  [and  other 
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mules  described,  Cart,  and  wagon],  and  all  other  personal 
property,  of  every  tind,  I  now  possess,  but  on  this  special 
trusc:  that,  if  I  fail  to  pay  in  pursuance  of  said  agreement 
they  may  sell  the  property,  or  so  much  thereof  as  may  be 
necessary,  for  cash,  at  public  auction,  first  giving  ts^enty 
days^  notice  at  three  public  places  in  Bertie  county,  of  the 
time  and  place  of  sale,  and  apply  the  proceeds,  etc.  It  is 
further  agreed  that,  if  Andrew  Speller  shall  from  any 
cause  fail  to  cultivate  the  crop  or  do  any  act  the  effect  of 
\^  hich  would  defeat  the  objects  of  this  conveyance,  then 
Nichols  &  Bro.  shall  not  be  obliged  to  make  any  further 
advances,  and  the  indebtedness  already  incurred  shall  be- 
come due  and  collectable  at  once,  in  the  manner  herein  pro- 
vided.'' Dated  March  24,  1893,  and  signed  and  sealed  by 
Andrew  Speller.  The  plaintitT  also  put  in  evidence  an 
itemized  account,  amounting  to  $782.68,  and  credited  with 
$623.78,  leaving  a  balance  due  to  Nichols  &  Bro.  from 
Andrew  Speller  of  $158.1)0  J.  B.  Nichols  testified  that 
he  was  a  member  of  the  firm  of  J.  B.  Nichols  &  Bro.,  and 
that  the  articles  charged  in  the  account  \iere  furnished 
Andrew  Speller  under  the  contract  (set  out  above).  '*I 
made  the  bargain  with  him,  and  the  goods  were  scld  under 
the  contract.  He  admitted  to  me  that  he  owed  me  a  bal-. 
ance  of  $158  when  I  e^chibitei  the  account  to  him.  The 
whole  amount  was  advanced.  He  admitted  the  account, 
and  asked  for  more  time  on  it.  Outside  of  our  agreement 
(as  set  out  above),  nothing  was  said  at  the  time  of  getting 
the  various  articles  charged  in  the  itemized  bill.  He  called 
for  the  articles,  and  got  them  at  the  prices  charged,  which 
were  the  usual  prices.  He  was  not  my  tenant  or  the  firn:  's 
tenant;  farmed  on  his  own  land.-'  M.  L.  Spruill  testified, 
after  objection  on  the  part  of  defendant,  which  was  over- 
ruled, and  an  exception  noted:  ^^The  articles  read  over 
to  me  [counsel  having  read  over  the  underscored  articles. 
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T?hich  defendant  claims  were  not  advancemf.nt8]  are  neces- 
sary supplies  for  agricultural  purposes.  [The  articles 
underscored  are  as  follows:  Flannel  goods,  calicoes,  home- 
spnn,  buttons,  spool  cotton,  sugar,  dipper,  merchandise, 
shoes,  coffee,  powders,  salt,  snuff,  flour,  cakes,  candy,  hose, 
lye,  soap,  hat,  cap,  velvet,  homespun,  and  articles  of  a 
similar  character.]  I  am  a  farmer  of  several  years*  experi- 
ence, and  I  live  near  defendant/'  Tae  items  of  the  ac- 
count underscored,  amounting  to  the  sum  of  $89.20,  were 
objected  to  by  defendant,  on  the  ground  that  they  were 
not  agricultural  supplies  and  advances.  It  was  admitted 
that  all  of  the  items  were  sold  and  furnished  after  the  exe- 
cution of  the  lien  bond,  except  the  sum  of  $56.14,  which 
was  anterior  to  the  execution  of  said  bond.  In  apt  time, 
defendant  asked  in  writing  the  folloi^ing  instructions: 
''That  in  order  for  plaintiff  to  rcover  for  any  goods,  shoes, 
tobacco,  etc.,  they  must  show  atfirmatively  that  such  arti 
cles  were  used  for  the  purpose  of  making  a  crop.'-  ''That 
plaintiffs  have  not  shown  affirmatively  that  such  articles 
were  thus  used,  and  that  they  cannot  be  allowed  the  plain- 
tiffs in  this  action. '^  "That  in  order  for  plaintiff  tore- 
cover  for  the  sugar,  coffee,  etc.,  they  must  show  affirma- 
tively that  such  articles  were  reasonable  and  necessary  for 
use  of  defendant  to  enable  him  to  make  the  crop."  "That 
plaintiff  has  not  shown  this,  and  is  not  entitled  to  recover 
for  such  items  in  this  action.'' 

All  of  these  instructions  were  refused,  and  defendants 
excepted.  There  was  judgment  for  the  plaintiffs  and  de- 
fendants appealed. 

Mr.  Francis  D.   Winston^  for  plaintiffs. 

Messrs.  Martin  cfc  Peebles^  for  defendant  (appellant). 

Douglas,  J. :  There  are  three  exceptions  relied  upon  by 
the  defendant  appellant,   all  to  the  refusal  of  the  court 


78  m  THE  SUPREME  COURT.  [120 

Nichols  v.  Speller. 

below  to  give  special  instructions  prayed  by  the  defendant. 
These  instructions  practically  depended  upon  the  single 
question  whether  certain  articles,  such  as  dry  goods,  shoes, 
tobacco,  powders,  snuff  and  candy,  were  or  could  be 
covered  by  an  agricultural  lien,  under  section  1799  of  the 
Code. 

The  lien  in  question  not  only  gave  ^'a  lien  upon  all  the 
crops,''  to  be  made  by  the  defendant  upon  the  land  in 
question,  with  full  power  to  take  and  sell  upo  a  default;  but 
also  in  apt  and  effective  terms  conveyed  to  the  plaintiff , 
as  further  security  for  such  advances,  four  mules  and  other 
personal  property,  \i  ith  the  ordinary  powers  of  sale.  This 
paper  vvas  therefore  a  valid  chattel  mortgage  as  to  the  per- 
sonal property,  and  equivalent  to  a  mortgage  as  to  the 
crops.  Rawlings  v.  Ilunt^  90  N.  C,  270.  There  is  no 
allegation  of  fraud,  compulsion  or  other  undue  influence  in 
the  execution  of  the  lien,  or  the  purchase  or  selection  of  the 
goods.  They  appear  to  have  been  bought  at  the  usual 
prices  by  the  defendant,  and  the  debt  therefrom  resulting 
admitted  by  him.  The  appallant  is  the  original  lienor,  and 
the  original  parties  to  the  lien  are  the  only  parties  before 
this  court.  Under  these  circumstances,  we  see  no  reason 
why  the  defendant  could  not  purchase  such  goods  as  he 
saw  fit,  and  charge  his  o\«n  property  with  the  payment  of 
the  debt.  Section  1799  of  the  Code  was  not  intended 
simply  to  permit  a  person  to  give  a  lien  upon  his  crop  for 
advances;  but  also  to  give  such  a  lien  a  ^"^ preference  to  all 
other  liens  existing  or  otherwise  to  the  extent  of  such  ad- 
vance." Therefore,  it  should  be  strictly  construed  when 
the  rights  of  other  creditors  intervene.  Even  where  such 
claims  do  exist,  it  has  been  held  that  the  mortgagor  must 
determine  his  own  needs  in  conducting  his  farm,  and  that 
his  acceptance  must  be  deemed  conclusive  between  the 
parties,  and  not  less  so  upon  the  claim  of  a  subsequently 
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derived  title,  and  that  the  plaintiff  was  not  bound  to  see 
that  the  property  was  used  on  the  farm — his  duty  being 
discharged  by  furnishing  it.  Womble  v.  Zeaoh^  83  N.  C, 
84.  In  the  leading  ease  of  Clark  v.  Fwtvar^  74  N.  C, 
686,  this  court,  holding  that  an  agricultural  lien,  valid  upon 
its  face,  was  void  because  it  did  not  speak  the  truth,  says 
that  the  deed  may  be  good  between  the  parties  to  it, 
though  not  good  against  a  purchaser  for  value.  We  are 
not  aware  of  any  case  wherein  this  court  has  held  the  con- 
trary, between  the  original  parties.  As  between  them,  even 
registration  is  not  essential.  Gay  \,  Nash^  78  N.  C,  100, 
cited  and  approved  in  Reese  v.  Cole^  93  K.  C,  87.  The 
restrictive  provisions  in  section  1799  of  the  Code  are  mani- 
festly for  the  security  of  creditors  and  others  dealing  with 
the  debtor.     Reese  v.  Cole^  supra. 

If  there  were  any  elnments  of  fraud  or. compulsion  in 
this  case,  our  judgment  might  be  different,  but  as  it  is  pre- 
sented to  us  we  can  see  no  error.  Whateier  may  be  our 
sympathies,  we  cannot  undertake  to  set  upo\er  parties, 
suijuvis^  a  quasi  guardianship  repugnant  to  our  institutions 
and  dangerously  infringing  upon  tho^t^^  disponendi  insepa- 
rable from  ovvnership. 

Affirmed. 


LILLY  E.  ROBBINS  v.  A.  S.  RASCOE  et  al. 

Deed — Delivery — Cancellation  of  Deed, 

1.  When  the  maker  of  a  deed  delivers  it  to  some  third  party  for  the 
grantee,  partin^i:  with  the  possession  of  it,  without  any  condition  or 
any  direction  to  hold  it  for  him,  and  without  in  some  way  reserv- 
ing the  right  to  repossess  it,  the  delivery  is  complete  and  the  title 
passes  at  once,  although  the  grantee  may  be  ignorant  of  the  facts, 
and  no  subsequent  act  of  the  grantor  or  any  one  else  can  defeat  the 
effect  of  such  delivery ;  hence, 
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2.  Where  a  donor  signed  and  sealed  a  d?ed  of  gift  and  delivered  it  to  a 
deputy  of  the  Superior  Court  Clerli  with  instructions  to  have  it 
proved  by  the  eubscribing  witness  before  tlie  Clerk,  who  was  then 
absent,  and  to  have  it  registered,  and  shortly  after,  and  before  pro- 
bate, the  maker  took  the  deed  from  the  deputy,  sayinj;  he  bad 
changed  his  mind  about  the  delivery  owing  to  some  displeasing 
conduct  of  the  grantee ;  Held,  that  the  delivery  was  complete  on 
delivery  to  the  deputy,  notwithstanding  the  fact  that  the  grantee 
knew  nothing  of  the  deed  until  after  its  recall. 

Civil  action  tried  before  Hobiiison,  ./.,  and  a  jury  at 
Fall  Term,  1896,  of  Bebtik  Superior  Court.  The  action 
vas  iDStituted  by  the  plaiutiS,  as  the  alleged  graniee  of 
Thomas  Gilliam,  to  ba^e  the  defendantb  declared  trustees 
of  and  to  convey  certain  lands  to  the  plaiatiff  for  life,  with 
remainder  in  fee  to  her  children,  aocordiDg  to  the  limita- 
tions in  a  deed  alleged  to  have  been  made  and  delivered  by 
said  Gilliam,  and  subsequently  destroyed.  The  facts  ap- 
pear in  the  opinion  of  the  Oonrt.  From  a  Judgment  fur  the 
plaintiff  the  defendants  appealed. 

Messrs.  Martin  <£  Peebles,  tor  plaintiff. 

Mr.  Francis  D.    Winston,  foi  defendants  (appellants). 

Faibcloth,  C.  J  :  The  natural  father  of  tbe  plaintiff  exe- 
cuted a  deed  a^ne<i  onrf  a^o/erf  conveying  property  to  the 
plaintiff,  and  "delivered  said  deed  to  the  deputy  clerk  of 
the  Suoerior  Court  of  Beitie  Jounty,  with  instructions  to 
(  same  proved  by  the  subscribing  witness  before  the 
said  court,  who  at  the  time  was  absent  from  his 
id  to  have  the  same  duly  registered,"  and  sometime 
3T,  before  any  probate  was  had,  nithout  plaintiff's 
ge  or  consent,  the  grantor  took  the  deed  from  the 
clerk  and  carried  it  away  from  the  office,  stating 
had  changed  his  mind  about  the  delivery  of  the 
id  after  bis  death  his  execntor  destroyed  the  deed. 
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Plaintiff  knew  nothing  of  the  deed  or  of  its  recall.  The 
court  held  that  the  delivery  was  complete,  and  the  title 
passed.  Exception  and  appeal.  This  is  the  only  question 
in  the  case,  the  defendant  denying  that  there  had  been  a 
delivery. 

Upon  principle  and  the  authorities,  \^e  luust  affirm  the 
judgment.  The  principle  is  that  when  the  maker  of  a  deed 
delivers  it  to  some  third  party  for  the  grantee,  parting 
with  the  possession  of  ifc,  without  any  condition  or  any 
direction  to  hold  it  for  him,  and  \^ithout  in  some  way 
reserving  the  right  to  repossess  it,  the  delivery  is  complete, 
and  the  title  passes  at  once,  although  the  grantee  may  be 
ignorant  of  the  facts,  and  no  subsequent  act  of  the  grantor 
or  any  one  else  can  defeat  the  effect  of  such  delivery. 

In  Threadgill  v.  Jennings^  14:  N.  C,  384,  it  is  stated 
that  '^A  deed  is  good  if  delivered  to  a  stranger  to  the  use 
of  the  obligee''  and  "at  the  time  it  was  thus  delivered." 

In  Tate  V.  Tate^  21  ]S^.  C,  26,  David  Tate  executed  a 
deed  of  bargain  and  sale  conveying  land  to  his  infant  chil- 
dren, and  delivered  the  deed  to  their  uncle,  Hugh  Tate,  in 
whose  possession  it  remained  until  his  death,  when  the  bar< 
gainor  went  to  the  widow  of  Hugh  Tate  and  obtained  the 
deed  before  it  was  registered,  and  canceled  it  by  tearing  off 
his  signature,  and  that  of  the  witness,  and  he,  David  Tate, 
conveyed  the  same  property  to  another.  The  delivery  of 
the  deed  was  upheld,  the  court  saying,  '^Where  the  maker 
of  a  deed  parts  from  the  possession  of  it  to  any  body,  there 
is  a  presumption  that  it  was  delivered  as  a  deed  for  the 
benefit  of  the  grantee,  and  it  is  for  the  maker  to  show  that 
it  was  on  condition,  as  an  escrow.  Such  a  delivery  to  a 
third  person  is  good,  and  the  deed  presently  operates,  and 
infants  may  assent  to  such  a  deed  to  themselves-,  and  their 
assent  is  presumed  until  the  contrary  appears" — citing 
several  English  cases. 

120—11 
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In  Kirk  v.  Turner,  16  N.  C,  14,  Henderson,  J.,  says: 
'  ^ A  delivery  of  a  deed  is  in  fact  its  tradition  from  the  maker 
to  the  person  to  whom  it  is  made,  or  to  some  person  for  his 
use;  *  *  *  for  his  acceptance  is  presumed  nntil  the 
contrary  is  shown.  It  being  for  his  interest,  the  presump- 
tion is,  not  that  he  will  accept,  but  that  he  doea,^^ 

In  Morrow  v.  Alexander,  24  N.  C,  388,  a  father  resi- 
ding in  South  Carolina  signed  and  sealed  a  deed  to  his 
daughter  residing  in  North  Carolina,  and  delivered  it  in 
South  Carolina  to  his  son  to  be  given  to  his  daughter;  held 
by  this  court  that  the  delivery  to  his  son  was  complete,  and 
the  title  passed.  Gaskill  v.  King^  34  N.  C,  211,  sus- 
tains and  cites  Tate  v.   Tate,  supra. 

In  McLeam,  v.  Nelson,  46  N.  C,  396,  the  court  says: 
''^'When  one  delivers  a  deed  to  a  third  person  in  the  absence 
of  the  grautee,  the  latter  is  presumed  to  accept  it,  so  that  it 
forthwith  beccmes  a  deed,  and  the  legal  effect  is  to  pass  the 
property.  This  presumption  may,  of  course,  be  rebutted 
by  proving  that  the  party  refused  to  accept  it;  but  until 
he  refuses,  his  assent  is  presumed  for  the  purpose  of  giv- 
ing effect  to  the  instrument  as  a  deed.  ^^Utres  magis  valeat 
quant  pereat.^^ 

In  Philips  V.  Houston,  50  N.  C,  302,  the  donor  signed 
and  sealed  the  deed  and  delivered  it  to  Holland,  the  wit- 
ness, ''and  requested  him  to  take  it  to  the  courthouse  and 
have  it  recorded,"  which  was  not  done  until  after  the 
donor's  death:  it  was  held  that  the  deliverv  to  the  first 
person  (Holland),  was  perfect,  and  it  made  no  difference 
whether  it  was  registered  before  or  after  the  donor^s  death, 
the  court  saying:  ''In  the  case  of  Hall  v.  Harris,  40  N. 
C,  303,  it  was  said  by  the  court  that  the  delivery  of  a  deed 
depends  upon  the  fact  that  a  paper  signed  and  sealed  is  put 
out  of  the  possession  of  the  maker.  That,  wq.  think,  is  the 
true  test  and,   if  it  appear  that  the  grantor  or  donor  has 
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parted  with  the  possession  of  the  instrument  to  the  grantee 
or  donee,-  or  to  any  other  person  for  him,  the  delivery  is 
complete,  and  the  title  of  the  property  granted  or  given 
thereby,  passes.  Snt  it  will  be  otherwise  if  the  grantor  or 
donor  retains  any  control  over  the  deed :  as  if  he,  when  he 
hands  it  to  a  third  person,  requests  him  to  keep  it  and 
deliver  it  to  the  person  for  whom  it  is  intended,  unless  he 
shall  call  for  it  again.  These  piiociples  will  be  found  to 
govern  all  the  cases,  beginning  with  TcUe  v.  Tate^  21  JS". 
C,  22 — and  then  a  large  number  of  North  Carolina  cases 
are  cited. 

This  principle  has  governed  this  court  to  the  present  time. 
Helms  \.  Austin,  116  N.  C,  751;  Frank  v.  Heiner,  111 
N.  C,  74. 

The  case  of  Adcmhs  v.  Adams,  21  "Wall.,  185,  is  well 
argued  by  the  court,  stnd  the  same  conclusion  arrived  at. 
It  is  there  stated  upon  the  ancient  authorities  that  if  A  exe- 
cute a  deed  to  B  and  deliver  it  to  C,  though  he  does  not  say 
to  the  use  of  B,  yet  it  is  a  good  delivery  to  B  if  he  accepts 
of  it.  and  it  shall  be  intended  that  C  took  the  deed  for  him 
as  his  servant — that  it  is  conclusive  unless  there  be  clear 
and  decisive  proof  that  he  never  parted,  nor  intended  to 
part^  with  the  possession  of  the  deed.  There  are  some 
decisions  in  the  States  holding  otherwise,  but  they  are  not 
in  harmony  with  the  higher  and  better  authorities.  Pa/r- 
malee  v.  Simpson,  5  Wallace,  81,  was  a  controversy  between 
a  grantee  and  mortgagee,  and  ^as  decided  in  conformity 
to  the  la^s  of  Nebraska.  Howkes  v.  Pike,  105  Mass., 
560,  is  a  decision  to  the  contrary,  but  the  annotator  of  4 
Kent's  Com.,  calls  attention  to  this  case  as  out  of  line  with 
the  better  decisions. 

In  Hedge  v.  Drew,  12  Pick.,  141  (Mass.),  the  grantor 
left  the  deed  with  the  register  to  be  recorded,  his  daughter 
beiug  the  grantee.     The  deed  was  dated  October  2,  1823, 
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and  was  recorded  October  3,  1823.  Ad  attachment  was 
levied  on  the  same  propei  ty  on  October  4, 1 823.  -The  court 
held  unanimously  that  the  delivery  ^  as  equivalent  to  an 
actual  delivery  to  the  grantee  personally. 

In  the  case  before  us,  that  the  grantor  intended  a  delivery 
and  that  the  title  should  pass  at  the  time  he  put  the  deed 
in  the  hands  of  the  deputy  clerk,  with  instructions  to  have 
it  probated  and  registered,  is  manifest  from  his  statement, 
when  he  took  the  deed  from  the  deputy  clerk,  saying, 
^'that  he  had  changed  his  mind  about  the  delivery  of  the 
same,  owing  to  someconductof  the  plaintiff  that  displeased 
him." 

Aflirmed. 

Clark,  J.:  dissenting.  It  is  elementary  law  that  a  deed 
is  a  ^'written  instrumeut,  signed,  sealed  and  delivered," 
and  that  the  delivery  is  as  essential  as  the  signing  and  seal- 
ing. There  are  cases  ^  hich  hold  that  registration  raises  a 
presumption  of  acceptaDce  by  the  grantee;  1  Devliu  on 
Deeds,  sec.  392,  and  cases  cited,  all  of  which  hold  that 
such  presumption  can  be  rebutted  by  evidence.  There  are 
cases  where  a  deed  is  delivered  to  a  party  for  the  benefit 
of  infant  children,  in  which  case,  as  they  cannot  accept,  the 
law  presumes  acceptance,  EUingUyn  v.  Curri^^  40  N.  C, 
21;  Greg&ry  v.  Walker^  38  Ala.,  26,  and  also  cases  where 
a  deed  has  been  delivered  to  a  third  person  to  be  registered 
at  the  grantor's  death,  in  which  event  its  recall  by  the 
grantor  being  impossible,  a  delivery  is  presumed.  But  the 
doctrine  of  constructive  delivery  has  been  extended  no 
further,  and  there  is  no  case  applying  it  to  the  facts  of  the 
present  action,  and  many  to  the  contrary.  Here,  the  deed, 
which  was  a  deed  of  gift,  was  not  delivered  to  the  grantee, 
nor  to  her  age  at,  nor  even  to  anyone  to  deliver  it  to  her; 
it  was  not  accepted  by  her,  nor  was  its  existence  then  known 
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to  her,  nor  till  aftei  its  revocatioD  by  the  grantor.  It 
^as  not  even  registered,  and  hence  there  is  not  the  pre- 
sumption of  acceptance  or  delivery.  The  grantor  gave  it 
to  a  messenger,  the  depaty  clerk,  who  was  to  have  the 
clerk  probate  it,  and  v^  as  then  to  hand  it  to  the  register, 
who  was  to  record  it,  but  before  it  got  into  the  hands  of 
the  register,  indeed  before  it  was  probated,  the  grantor 
changed  his  mind  and  took  back  the  deed.  Here,  cer- 
tainly, there  was  no  delivc^ry,  and  no  presumption  of  de- 
livery. In  Parmilee  v.  Simpson^  5  Wallace,  81,  the 
United  States  Supreme  Court  held  that  though  the  deed  is 
delivered  to  the  register  and  recorded,  this  is  not  a  delivery 
if  the  grantee  is  ignorant  of  the  eitistence  of  the  deed,  as 
this  rebuts  the  presumption  of  acceptance  raised  by  the 
rgistration,  an  acceptance  being  necessary  to  constitute 
delivery.  In  Banks  m.  Webster,  44  N.  H.,  264,  268,  it  is 
said  *^that  the  mere  sending  of  a  deed  to  the  registry  for 
record  is  not  a  delivery,  is  well  settled,"  citing  Barnes  v. 
Hatch  J  3  N.  H.,  304;  Maynard  v.  Maynard,  10  Mass., 
456;  Samson  v.  Thornton^  3  Mete,  281  (S.  C,  37  Am. 
Dec.  135);  Oxmard  v.  Blak^^4:5  Me.,  602;  4  Kent  Com., 
455,  4  56;  ''£ven  though  the  deed  was  eitecuted  and  sent 
to  the  register  in  consequence  of  a  previous  agreement 
that  this  should  be  done,  if  the  grantee  did  not  know  of 
its  being  sent,'*  Jackson  v.  Phipps^  12  Johns,  418;  *'The 
acceptance  is  essential  to  a  delivery,"  Jackson  v.  Dtinlap^ 
1  Johns..  114;  Jackson  v.  Richards^  6  Conn.,  816.  It  is 
true  that  the  registration  raises  a  presumption  of  accept- 
ance, and  that  the  subsequent  acceptance  of  a  deed  regis- 
tered without  the  knovUedge  of  the  grantee  is  sufficient, 
Thayer  v.  Stark,  6  (yush,,  11,  unless  in  the  meantime  the 
rights  of  third  persons  have  accrued,  as  by  an  attachment 
against  the  grantor  or  registration  of  a  deed  to  another, 
Harrison  v.  Philips  Academy,  12  Mass.,  461;  Jackson  v. 
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Rowland^  6  Wend.,  666,  but  the  assent  mast  be  made  be- 
fore the  grantor  revokes  his  intention  to  convey,  Canning 
V.  Pinkham^  1  N.  H.,  367. 

In  Sa/wkes  v.  Pife,  105  Mass.,  661,  the  grantor  gave 
the  deed  to  the  register  to  be  recorded,  without  the  gran- 
tee^s  knowledge;  the  nest  day  the  grantor  called,  the  deed 
being  then  partially  recorded,  and  asked  to  recall  it;  the 
register  refused  till  he  had  completed  the  recording,  and 
then  handed  the  deed  back:  It  was  held  that  no  title 
passed.  To  same  purport,  that  even  a  registration  of  a 
deed,  if  without  the  grantee^ s  assent,  is  not  a  delivery,  see 
1  Devlin  on  Deeds,  sec.  290,  and  numerous  cases  there 
cited. 

It  must  be  recalled  that,  here,  there  vs  as  no  registration, 
hence  no  subsequent  assent  which  could  turn  it  into  a 
delivery,  and  no  presumption  of  delivery.  If  there  had 
been  such  presumption,  it  would  have  been  rebutted  by  the 
admission  that  the  grantee  had  no  knowledge  of  the  deed 
till  after  its  recall.  Indeed,  the  deed  was  not  only  not 
delivered  and  not  registered,  but  it  did  not  even  get  into 
the  hands  of  the  register  and  was  never  in  a  condition  to 
be  registered,  since  it  was  recalled  by  the  grantor  before  it 
was  probated.  It  was  given  to  a  subordinate  to  hand  to 
the  clerk  to  probate,  and  then  to  be  carried  to  the  register, 
hut  recalled  before  there  was  any  probate  by  the  clerk,  or 
any  delivery  to  the  grantee,  or  any  acceptance  or  even 
kowledge  on  her  part,  or  any  registration  which  could  have 
raised  even  a  presumption  of  delivery.  There  is  no  prece- 
dent which  will  make  it  a  valid  deed  in  this  absence,  alike 
of  probate,  of  delivery,  of  a.cceptanc^  and  of  registration. 

This  case  differs  from  Phillips  v.  Houston^  50  N.  C,  302, 
and  other  cases  cited  in  the  opinion  of  the  court,  in  that, 
here,  the  deed  was  not  delivered  to  any  one  to  hold  for 
the  grantee.     It   v^as  delivered   to  the  deputy  clerk  who 
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was  the  agent  of  the  grantor,  not  of  the  grantee,  since  his 
dnty  was  to  have  it  probated  for  the  grantor,  and  was 
then  to  convey  it  to  the  register.  At  no  time  was  it  in  the 
hands  of  any  one  for  the  use  of  the  grantee,  or  who  was 
directed  by  the  grantor  or  authorized  to  deliver  it  to  the 
grantee. 

While  the  esecotion  was  still  incomplete  for  lack  of  de- 
livery to  the  grantee,  or  to  any  one  for  her,  the  grantor 
revoked  what  he  had  done  and  refused  to  perfect  the  ex  ecu- 
don  and  recalled  the  inchoate  instrument. 


JOHN  C.  BBITTON  v.  MARY  E.  RUFFIN,  Administratrix  of  Joseph 

B.  Ruffin. 

Action  for  Breach   of  Warranty — Covenants —  Warranty 

of  Tide — Breach — Damages. 

1.  A  covenantee  most  be  actually  damaged  by  reason  of  the  breach  of 

the  covenant  before  he  can  have  substantial  relief  for  the  breach. 

2.  In  an  action  for  breach  of  a  warranty  of  title  in  a  deed  for  standing 

timber  only  nominal  damages  can  be  recovered  by  the  grantee  if  he 
has  cut  all  the  timber  which  was  on  the  land  when  the  deed  was 
made. 

Civil  action,  for  damages  arising  from  an  alleged  breach 
of  warranty  of  title,  tried  before  Bohinson^  «/.,  and  a  jury, 
at  September  Term,  1896,  of  Bertie  Superior  Court.  The 
facts  sufficiently  appear  in  the  opinion  of  the  court.  There 
was  judgment  for  the  plaintiff  and  defendant  appealed, 
assigning  as  error  the  refusal  to  give  the  instruction  referred 
to  in  the  opinion 

Messrs,  Pruden  cfe  Vann  and  Battle  cfe  Mordecai^  for 
plaintiff. 

Mr.  F,  D,   Winston^  for  defendant  (appellant). 
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^ 

Faikcloth,  C.  J. :  The  defendant's  intestate  in  considera- 
tion of  $4:50,  by  deed,  sold  to  plaintiffs  ^^all  of  the  cypress 
timber  on  Ahoskie  and  Loosing  Swamps,"  *  *  *  ''except 
enough  for  his  farming  and  building  purposes,'*  and  war- 
ranted the  title.  The  plaintiffs  cut  trees  for  two  or  three 
years,  and  voluntarily  quit.  The  deed  under  which  de- 
fendant, Rufiin,  claimed  title,  A/^as  held  to  be  voia  for  un- 
certainty in  the  description.  MizeU  v.  liuffln,  113  N.  C, 
21.  riaintilis  entered  in  1874  and  cut  trees  2  or  3  years, 
and  after  1890  attempted  to  resume  cutting,  when  subse-  ^ 
quent  purchasers  from  defendant's  grantor  forbade  defend- 
ant to  cut  any  more,  and  he  desisted  and  brought  this  action 
on  the  warranty  for  damages,  and  had  judgment  and  de- 
fendants appealed. 

It  is  conceded  that  there  was  a  breach  of  warranty,  and 
that  plaintiffs  were  entitled  to  nominal  damages.  The 
defendant,  in  substance,  requested  His  Honor  to  instruct 
the  jury  that  if  plaintiffs  cut  all  the  timber  off  the  land 
standing  on  it  at  the  time  the  deed  was  made,  except  that 
excepted,  they  were  not  entitled  to  recover  any  more  than 
nominal  damage.  This  was  refused,  and  defendant  ex- 
cepted.    This  refusal  was  error. 

The  evidence  of  several  witnesses  tended  to  prove  that 
all  the  trees  on  the  laud  at  the  time  of  the  sale,  except 
those  reserved,  were  cut  away  by  plaintiffs  during  their 
actual  occupancy.  This  was  material  and  an  issue  ought 
to  have  been  submitted  to  the  jury  to  ascertain  the  fact. 

The  plaintiff's  contention  is  that,  as  defendant's  title  was 
bad,  and  in  fact  was  no  title,  and  a  breach  of  warranty  is 
admitted,  he  is  entitled  to  recover  the  purchase  price  paid 
as  damages.  We  cannot  assent  to  that  proposition  as 
stated.  In  deeds  of  conveyance  we  frequently  find  several 
covenants,  such  as  seizen,  right  to  convey,  no  incumbrance, 
quiet  enjoyment,  warranty  of  title,  and  further  assurance, 
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&c.,  and  whilst  there  is  someiimes  diffionlty  in  determin- 
ing what  constitutes  a  breach  and  what  is  the  correct  rale 
of  damages  in  cases  arising  under  these  several  covenants, 
the  role  is  general  that  the  covenantee  cannot  have  anything 
more  than  nominal  damages  until  be  has  been  injured  in 
consequence  of  a  breach  of  the  covenant.  It  is  not  suffi- 
cient that  he  is  menaced  by  an  outstanding  title  or  incum- 
brance. He  must  be  actually  damnified  by  reason  of  the 
breach,  before  he  can  have  substantial  relief  for  the  breach. 
Suppose  an  eviction  from  a  particular  estate,  as  per  auter 
viey  after  the  expiration  of  a  part,  the  party  evicted  would 
be  entitled  to  damages  for  the  lost  time  only.  Suppose 
the  title  to  a  part  of  the  acres  in  a  tract  should  be  invalid, 
and  eviction  for  so  many  acres  takes  place,  compensation 
could  be  allowed  only  for  the  lost  acres,  not  in  proportion 
to  the  number  of  acres  lost,  but  in  proportion  to  their  value 
compared  with  the  value  of  the  whole  tract.  This  \^ould 
represent  the  actual  loss. 

Suppose  the  title  to  only  half  nf  the  trees  in  the  present 
case  had  failed,  why  would  not  the  same  reason  apply? 
Suppose,  soon  after  paying  the  purchase  price,  the  plaintiff 
had  been  evicted  by  the  true  owner,  would  he  not  have 
been  entitled  lo  recover  the  whole  value  of  the  trees?  But 
whether  the  price  expressed  in  the  deed  would  have  been 
conclusive  v^e  need  not  now  say. 

We  have  considered  this  question  because  it  is  presented 
and  may  be  of  use  to  the  parties  at  the  conclusion  of  the 
next  trial.  If  the  jury  should  find  that  plaintiffs  have 
received  all  they  have  purchased,  this  opinion  will  dispose 
of  the  case.  If  they  should  find  otherwise,  then  other  im- 
portant questions  will  be  presented. 

New  trial. 
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E.  WILSON  et  al.  v.  JOHN  W.  LEARY  et  als. 

Action   to   Recover  Land — Corporation^  Dissolution  of — 
Land  Belonging  to  Instinct  Corporation, 

Upon  the  dissolution  or  extinction  of  a  corporation  for  any  cauaei  real 
property  conveyed  to  it  in  fee  does  not  revert  to  the  original  gran- 
tors or  their  heirs,  and  its  personal  property  does  not  escheat  to 
the  State ;  and  this  is  so  whether  or  not  the  duration  of  the  corpo- 
ration was  limited  hy  its  charter  or  general  statute.  (Fox  v.  Uorah, 
36  N.  C,  368  overruled.) 

Civil  action,  for  the  recovery  of  land,  tried  before  Rob- 
inson^ «/.,  at  Fall  Term,  1896,  of  Bebtik  Superior  Court, 
upon  an  agreed  statement  of  facts,  a  jury  trial  being 
waived.  The  land  in  controversy  was  conveyed  on  the  5th 
day  of  July,  1849,  by  Henderson  Wilson,  the  ancestor  of 
plaintiffs,  to  trustees  for  Oriental  Lodge,  No.  24,  Inde- 
pendent Order  of  Odd-Fellows,  \^  hich  was  incorporated 
under  an  Act  of  the  General  Assembly  oF  North  Carolina, 
at  its  session  of  1850.  The  conveyance  was  in  fee.  The 
trustees  and  the  Lodge  went  into  possession  and  held  it 
until  1872,  when  the  Lodge  ceased  to  exist,  and  was  never 
revived.  Under  the  direction  of  the  Grand  Lodge  of  Odd 
Fellows,  the  land  was  sold  in  1873,  to  the  defendants. 
Previous  to  the  incorporation  of  Oriental  Lodge  by  the 
General  Assembly,  it  had  been  chartered  by  the  Grand 
Lodge  upon  regular  petition,  and  was  one  of  the  regularly 
constituted  and  duly  organized  subordinate  lodges  or 
branches  of  the  oriler.  It  was  also  agreed  that  the  plain- 
tiffs had  never  listed  its  property  for  taxation.  The  action 
was  brought  March  5,  1892,  but  the  plaintiffs,  as  heirs  at 
law  of  Henderson  Wilson,  the  original  grantor,  claiming 
that  the  land  reverted  to  them  upon  the  extinction  of  the 
corporation,  His  Honor  gave  judgment  for  the  plaintiff, 
and  defendants  appealed. 
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Messrs.  Battle  i&  Mordeeaiy  for  plaintiff. 
Messrs.  Frcmcis  D.  Winston  and  Shepherd  cfe  Biosbee^  for 
defendants  (appellants). 

Clark,  J. :  The  plaintiffs  must  recover  upon  the  strength 
of  their  own  title,  and  not  upon  defects,  if  any,  in  the 
title  of  the  defendants.     The  conveyance  by  their  ancestor, 
Henderson  Wilson,  was  in  fee  simple  to  trustees  '^to  con- 
vey to  Oriental  Lodge,  No.  24, 1.  O.  O.  F.,  when  the  same 
shall  have  been  incorporated  by  the  Legislature  of  North 
Carolina.''     It  was  subsequently  incorporated.     Though 
no  conveyance  by  such  trustees  to  the  Lodge  is  shown,  the 
learned  counsel  for  the  plaintiffs  admitted  that  the  Statute 
of  Uses,  27  Henry  YIII,  in  force  in  this  State  by  \irtue 
of  our  statute,  executed  the  use  without  the  execution  of  a 
deed.     The  grant  to  the  trustees  being  in  fee  simple,  the 
cestui  que  trust  took  in  fee.     Holmes  v.  Hohnes^  86  N.  C, 
2U5.     When  the  lodge  ceased  to  exist  for  want  of  mem- 
bers, whether  its  property  passed  to  the  Grand  Lodge  of 
I.  O.  O.  F.  in  this  State,  of  ^hich  Oriental  Lodge,  No. 
24,  ^as  a  member,  or  escheated  to  the  State  for  the  Uni- 
versity (Code,  Sec.  2C27),  does  not  concern  the  plaintiffs, 
and  is  not  \  efore  us.     The  title  in  i  ee  simple  bad  passed  out 
of  the  grantor,  and  having   vested   in  the  Oriental  Lodgre, 
upon  the  extinction  of  the  latter  as  a  corporate  entity,  its 
property,  by  no  just  construction,  could   return  to  those 
\^hose  ancestors  had  conveyed  it  in  fee  upon  receipt  of  the 
purchase  money,  which  he  and  they  have  kept  and  enjoyed. 

The  plaintiff's  counsel  insist,  however,  that  at  the  time 
of  the  conveyance,  the  Revised  Statutes(Ch.  26,  Sec.  17)  pro- 
vided that  a  corporation,  unless,  otherwise  specially  stated 
in  its  charter,  had  existence  for  only  80  years,  and  as  there 
was  no  special  provision  io  this  charter,  the  grantor  only 
parted  with  the  property  for  30  years  and  held  a  resulting 
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trust.  But  the  conveyance  was  in  fee,  and  a  corporation 
limited  in  duration  can  take  a  fee  simple  conveyance  just 
as  a  natural  being,  whose  existence  is  also  limited.  Either 
may  convey  away  the  property,  and  upon  the  death  of  either, 
v[  ithout  having  disposed  of  it,  the  property  vill  ^o  to  pay 
creditors,  to  heirs,  to  stockholders,  or  as  an  escheat,  accord- 
ing to  the  circumstances,  but  in  neither  case  is  there  any 
reverter  to  the  grantors.  On  the  death  of  a  corpDration 
the  property  is  usually  administered  by  a  receiver,  and  on 
the  death  ot:  a  natural  person,  by  the  personal  representa- 
tive or  passes  to  the  heirs. 

By  the  Constitution  of  North  Carolina  (Article  VIII, 
Sec.  1)  all  corporations  (if  chartered  since  1868)  are  subject 
to  extinction  Jit  anv  time,  or  their  duration  can  be  abridored 
or  extended,  at  the  will  of  the  legislature.  It  would  now 
be  a  startling  doctrine  that  up3n  the  repaal  of  a  charter, 
all  real  estate,  though  conveyed  to  the  corporation  absolutely 
in  fee  simple,  reverts  as  at  common  law  to  the  original 
grantors,  to  the  total  exclusion  and  loss  of  creditors  and 
stockholders.  On  the  contrary,  such  property,  when  not 
held  on  a  base  or  qualified  fee,  as  ^as  the  case  in  State  v. 
Hives,  27  N.  C,  297  (though  it  has  been  since  held  that  there 
are  no  qualified  fees  in  this  State — School  Corn.  v.  KesUr^  67 
N.  C,  443),  would  be  administered  to  pay  creditors,  the  sur- 
plus being  divided  among  the  stockholders.  If  there  were  no 
stockholders,  then  the  question  might  arise  whether  the 
property  had  escheated  to  the  State,  but  certainly  the  grant- 
ors, upon  such  corporation  becoming  extinct,  would  have 
no  greater  right  to  a  reversion  than  would  the  grantors  to 
any  other  corporation.  There  was  no  attempt  to  make 
avail  of  the  three  years  and  a  receiver  allowed  by  The 
Code,  Sees.  667,  ^^)S,  to  wind  up  a  corporation  and  sell  its 
property,  and  hence  no  question  is  raised  whether  they  ap- 
ply to  a  corporation  which  was  chartered  before  they  were 
enacted. 
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It  is  true,  it  was  held  in  an  opinion  by  Gaston,  J.,  I^ox 
V.  HoToh^  36  N.  C,  358,  that  by  the  common  law,  upon 
the  dissolution  of  a  corporation  by  the  expiration  of  its 
charter  or  otherwise,  its  real  property  reverted  to  the  gran- 
tor, its  personal  property  escheated  to  the  State,  and  its 
choses  in  action  became  extinct,  and  hence  that,  on  the 
expiration  of  the  charter  of  a  bank,  a  court  of  equity  would 
enjoin  the  collection  of  notes  made  payable  to  the  bank  or 
its  cashier,  the  debtor  being  absolved  by  the  dissolution. 
Judge  Thompson  (5  Thomp.  Corp.  Sec.  6723)  refers  to  this 
decision'^  in  accoidance  witli  the  barbarous  rule  of  the 
common  law"  as  '^probably  the  last  case  of  its  kind,'^  and 
notes  that  it  has  since  been  in  effect  overruled  in  Yon 
Glahn  V.  DeRoasett^  81  N.  C,  467,  and  it  is  now  express- 
ly overruled  by  us.  Chancellor  Kent  (2  Com.  307,  note) 
says  ^'this  rule  of  the  common  law  has,  in  fact,  become 
obsolete  and  odious,"  and  elsewhere  he  stoutly  denied  that 
it  had  ever  been  the  rule  of  the  common  law,  except  as  to 
a  restricted  class  of  corporations  (5  Thompson,  supra^  Sec. 
6730).  The  subject  is  thoroughly  discussed  by  Gray  on 
Perpetuities,  Sections  44-51,  and  he  demonstrates  that  my 
Lord  Coke's  doctrine  .  rested  on  the  dictum  of  a  15th  cen- 
tury judge  (Mr.  Justice  Choke,  in  the  Prior  of  Spalding's 
Case,  7  Edward  IV,  1467),  and  is  contrary  to  the  only  case 
deciding  the  point,  Johnson  v.  Norway^  Winch.  37  (1622), 
though  Col(e's  statement  has  often  been  referred  to  as  law. 
But  whatever  the  extent  of  this  rule  at  the  common  law, 
if  it  was  the  rule  at  all  it  was  not  founded  upon  justice 
and  reason,  nor  could  it  be  approved  by  experience,  and 
has  been  repudiated  by  modern  courts.  The  modern  doc- 
trine is,  as  held  by  us,  that  ^^upon  a  dissolution  the  title 
to  real  property  does  not  revert  to  the  orginal  grantors  or 
their  heirs,  and  the  personal  property  does  not  revert  to 
the  original  grantors  or  their  heirs,  and  the  personal  prop- 
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erty  does  not  escheat  to  the  State."  .  5  Thompson,  supra. 
Sec.  6746;  Owen  v.  Smith,  31  Barber,  641;  Towar  v. 
ScUey  46  Barb.,  361.  The  crude  conceptions  of  corpora- 
tons  naturally  entertained,  in  a  feudal  and  semi -barbarous 
age,  when  they  were  tew  in  number  and  insignificant  in 
value  and  functions,  by  even  so  able  a  man  as  Sir  Edward 
Coke,  and  the  fancifal  reason  given  by  him  CCoke  Lit.,  136) 
for  the  reverter  of  their  real  esiato,  to  wit,  that  a  convey- 
ance to  them  must  necessarily  be  a  qualined  or  base  fee, 
have  long  since  become  outworn  and  discredited.  That 
which  is  termed  ''  the  common  law  "  is  simply  the  ^^  right 
reason  of  the  thing  "  in  matters  as  to  which  there  is  no 
statutory  enactment.  When  it  is  misconceived  and  wrong- 
ly declared,  the  common  rule  is  equally  subject  to  be  over- 
ruled, whether  it  is  an  ancient  or  a  recent  decision.  CTpon 
the  facts  agreed  judgment  should  be  entered  below  against 
the  plaintiffs,  dismissing  their  action. 

Reversed. 


JOHN  WILSON  et  al.  v.  BRANNING  MANUFACTURING  COMPANY. 

Practice — Trial — Objections    to    Evidence —  Withdrawing 
Evidene  from  Consideration  of  Jury. 

Where  a  motion  by  one  party  to  have  certain  evidence  introduced  on  his 

behalf  stricken  out  was  refused  on  the  objection  of  the  adverse 

party,  the  latter  cannot  assign  as  error  the  admission  of  such  evi- 
dence. 

Civil  action,  tried  before  Robinson,  J,,  at  Fall  Term, 
1896,  of  Bertie  Superior  Court. 

The  action  was  for  timber  cut  by  defendant  from  land 
theretofore  cultivated  and  not  included  in  a  contract   be- 
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tM  een  the  parties.  There  was  evidence  on  the '  part  of 
plaintiff  tending  to  show  that  its  trees  were  cut  from  lands 
that  had  been  cultivated,  kno^n  as  the  '^Barnes  Old  Field" 
and  ''  Beaver  Dam  Old  Field," 

The  evidence  of  defendant  tended  to  show  that  the  trees 
had  been  cut  from  land  that  had  never  been  cultivated. 

The  plaintiff  introduced  as  a  witness  one  Britton  Outlaw, 
whose  testimony  was  objected  to  in  apt  time.  The  Court 
permitted  him  to  testify:  '*  I  know  the  'Barnes  Old  Field' 
spoken  of;  my  father,  who  did  not  own  the  land,  in  passing 
the  'Barnes  Old  Field'  with  me,  pointed  it  out,  and  said 
that  he  had  worked  it  in  crops,  and  that  his  father  helped 
to  clear  it  up. ' ' 

At  the  close  of  the  evidence  the  plaintiff  moved  to  strike 
out  the  conversation  testified  to  by  Britton  Outlaw  be- 
tween y^  itness  and  his  father  as  to  the  clearing  up  and  work- 
ing in  the  "Barnes  Old  Field."  Defendant  objected,  and 
the  Court  refused  to  strike  out  the  evidence.  There  was 
verdict  for  plaintiff,  and  judgment  for  $375  and  costs,  and 
defendant  appealed. 

Mr.  Francis  D.  Winston  plaintiff. 

Messrs.  Martin  cfe  Peebles  for  defendant  (appellant). 

Clark,  J. :  It  is  settled  by  the  uniform  decisions  of  this 
court  that  the  trial  judge  "may  correct  a  slip  by  withdraw- 
ing improper  evidence  from  the  consideration  of  the  jury, 
or  by  giving  such  instructions  as  will  present  it  from  mis- 
leading the  jury."  Ruffin,  J.,  in  McAllister  v.  McAllis- 
ter^ 34  N.  C,  184,  cited  and  approved  by  Ashe,  J.,  in 
State  V.  CoUhis^  93  N.  0.,  564,  and  Smith,  C.  J.,  in  State 
V.  McNair.  93  N.  (3.,  628.  To  the  same  purport— <S^a^ 
V.  May,  15  N.  C,  328;  State  v.  Davis,  15  JN.  C,  612; 
Bridgers  v.  DiU,  97  N.  C,  222;  State  v.  Filer,   104  N. 
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C,  853,  and  States.  Crane,  110  !S.  C,  530,  where  ihe 
8abject  is  fully  discussed.  The  purpose  of  a  trial  is  the 
ascertaiament  of  the  truth  of  the  matter  in  controversy. 
It  is  not  a  game  of  skill  in  which  the  object  is  to  catch  the 
judge  '  ^out  on  first  base*'  by  an  inadvertence  or  error,  which 
he  can  and  does  correct  himself  without  subjecting  the  par- 
ties to  the  expense  of  an  appeal  and  a  new  trial.  If  the 
jury  are  to  be  deemed  intelligent  enough  to  obey  his  in- 
structions in  the  charge,  they  must  also  be  able  to  compre- 
hend his  instruction,  that  certain  evidence  had  been  im- 
properly admitted  and  is  not  to  be  considered  by  them. 
If,  therefore,  the  court  had  granted  the  plaintiiT's  motion 
to  strike  out  th(^  evidence,  the  defendant  would  have  had, 
even  in  that  case,  no  ground  of  exception,  but  the  condi- 
tion of  the  defendant  is  worse,  for  it  objected  to  the  with- 
drawal of  the  evidence.  It  was  at  the  defendant's  instance 
that  the  evidence  was  submitted  to  the  jury,  and  he  cer- 
tainly cannot  complain. 

In  o  error. 


JUDITH  HARRISON  et  als.  v.  MARY  L.  HARGROVE  et  al. 

Action  to  Recover  Land — Judicial  Sale — Defective  Ser- 
vice— Recitals  in  Decree —  Yerity  of  Record — Innocent 
Purchaser. 

Where  a  court  of  competent  jurisdiction  of  the  subject  matter  recites  in 
its  judgment  or  decree  that  service  of  process  by  summons  or  in 
the  nature  of  summons  has  been  made  upon  the  defendants  who 
are  subject  to  the  jurisdiction  of  the  Court,  and  the  judgment  is 
regular  on  its  facre,  an  innocent  purchaser  under  such  a  judgment 
or  decree  will  be  protected  even  though  the  judgment  or  decree  be 
afterwards  set  aside  on  the  ground  that,  in  point  of  fact,  there  had 
been  no  service  of  process,  and,  so  far  as  he  is  concerned,  the  judg- 
ment is  conclusive  against  all  persons. 
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Civil  action,  to  recover  land,  tried  before  Coble,  «/.,  and 
a  jury,  at  May  Term,  1895,  of  Vance  Superior  Court. 
There  was  judgment  for  the  defendants,  and  plaintiffs 
appealed.  A  full  statement  ot  the  facts  is  contained  in  the 
opinion  of  the  Court. 

Mr.  J.  B,  Batchdor  for  plaintiffs  (appellants). 
Messrs.  M.   V.  Lanier,  T.  T,  Ilicks  and  R.  O,  Burton^ 
for  defendants. 

Montgomery,  J.:  Lunsford  A.  Paschal,  administrator 
de  bonis  non  with  the  will  annexed  of  Robert  Harrison, 
filed  a  petition  against  the  widow  of  the  testator  and  his 
children,  heirs  at  law,  among  whom  were  the  plaintiffs  in 
this  action,  for  the  purpose  of  obtaining  a  decree  of  sale  of 
the  tract  of  land  which  is  the  subject  of  thip  action,  to 
make  assets  for  the  payment  of  the  debts  of  the  decedent. 
The  decree  of  sale  was  made  on  the  third  of  December, 
1870,  by  the  clerk  of  the  court,  and  in  the  decree  there  was 
a  recital,  in  subtance,  that  personal  service  of  the  sunmons 
had  been  made  upon  defendants  in  the  following  words: 
*' That  the  non-resident  defendant,  Gfeorge  Harrison,  has 
been  duly  notified  by  publication  to  appear  and  answer, 
&c.,  and  that  the  resident  defendants  have  been  duly 
served  with  process  summoning  them  to  appear  and 
answer.'*  The  pleadings  shovs  that  George  Harrison,  one 
of  the  children  and  heirs  at  la^  of  the  testator  ana  one  of 
the  defendants  in  the  above  mentioned  special  proceedings, 
was  a  non-resident  of  the  State  of  North  Carolina  at  the 
time  of  filing  the  petition,  and  that  the  other  defendants  in 
that  proceeding,  including  the  plaintiffs  in  this  action, 
were  residents  of  the  State.  The  defendant's  testator  and 
devisor  was  the  purchaser  of  the  land  at  the  sale  by  Pascal, 
the  administrator  of  Robert  Harrison.  A  report  of  the 
sale  was  made  and  in  due  time  confirmed.     The  proceeH- 
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ings,  from  the  decree  of  sale  to  the  final  decree  confirming 
the  sale  and  ordering  the  title  to  be  made  to  the  purchaser 
inclusive,  were  regular  in  all  respects. 

The  plaintiflfs  in  1887,  after  the  death  of  their  mother, 
instituted  this  action  to  recover  possession  of  the  tract  of 
land,  claiming  the  same  as  devisees  under  the  will  of  their 
father,  Robert  Harrison. 

At  the  time  of  the  commencement  of  this  action  the  de- 
fendant, testator  and  devisor,  T.  L.  Hargrove,  was  living, 
and  in  his  answer  to  th^  complaint  of  the. plaintiffs  set  up 
as  a  defense  the  deed  of  the  administrator,  Pascal,  to  him, 
and  the  decree  of  the  Court  ordering  the  sale,  and  which 
recited  that  personal  service  of  the  summons  had  been 
made  on  the  defendants  in  the  special  proceeding,  among 
whom  the  plaintiffs  in  this  action  were  included,  and  also 
the  decree  confirming  the  sale.  The  plaintiffs,  finding  these 
decrees  in  the  special  proceeding  in  their  way  and  appre- 
hending that  they  could  not  proceed  with  the  action  as  long 
as  those  decrees  should  remain  in  existence,  made  a  motion 
in  the  Special  Proceeding,  under  which  the  land  was  sold,, 
to  set  aside  and  vacate  the  order  of  sale  on  the  ground  that 
no  service  of  summons  had  ever  been  made  upon  them  in 
that  proceeding,  and  that  they  had  made  no  appearance 
in  said  proceeding,  or  had  any  notice  thereof.  The  clerk 
heard  this  motion  and  from  his  ruling  there  was  an  appeal, 
which  VI  as  heard  by  Judge  Graves,  who,  after  finding  the 
facts,  rendered  judgment  in  the  following  words:  '*Itis 
consideied  by  the  couit  as  a  matter  of  legal  inference,  that 
the  purchasers  at  the  adminstrator's  sale  had  notice  of  the 
order  of  the  sale  and  of  the  want^of  proper  advertising  of 
sale.  Therefore,  it  is  considered  and  adjudged  by  the  court 
that  the  said  order  of  sale,  made  on  the  third  of  December, 
1870,  was  irregular  and  not  according  to  the  course  of  the 
court  as  to  the  persons  named  as  defendants,  to  wit.  Re- 
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becca  Harrison,  Judith  W.  Harrison,  Nancy  Dement,  for- 
merly Nancy  Harrison,  and  Mary  Harrison,  and  is  void  as 
to  them;  and  that  the  same  be  cancelled  and  vacated  as 
to  them  by  this  order,  ana  that  all  the  orders  heretofore 
made  in  this  action  shall  be  allowed  to  remain  upon  the 
records  for  the  purpose  of  protecting  purchasers  and  others 
so  far  as  in  la^^  they  afford  protection.  It  is  farther  con- 
sidered that  the  movers  recover  their  costs."  From  this 
jiidgment  the  defendants  appealed  to  the  Supreme  Court. 
The  appeal  was  heard  at  the  February  Term,  1890,  and 
is  reported  in  106  N.  C,  282.  In  that  appeal  it  does  not 
appear  that  the  question  whether  or  not  the  decree  of  sale 
made  iu  the  Special  Proceeding  protected  the  defendant  in 
his  purchase,  notwithstanding  it  was  shown  before  Judge 
Graves,  when  he  vacated  the  Judgment,  that  in  point  of 
fact  there  had  been  no  personal  service  of  summons  on  the 
defendants  and  that  they  had  not  appeared  therein,  was 
discussed.  Whether  Judge  Graves'  judgment,  based  upon 
the  fact  found  ty  him  that  there  had  been  no  personal  ser- 
vice of  the  summons  in  the  Special  Proceeding  upon  the  de- 
fendants, and  that  they  had  made  no  appearance  therein, 
could  have  had  the  effect  of  divesting  the  defendant  of  his 
rights  acquired  at  his  purchase  at  the  administrator's  sale, 
was  not  passed  upon.  Indeed,  it  seems  upon  reading  the 
opinion  that  the  point  was  not  noticed.  In  the  summary 
of  facts  made  by  the  court  it  is  not  stated  that  the  decree 
ordering  the  sale  of  the  land  recited  service  of  the  summons 
upon  the  defendants.  The  judgment  of  Judge  Graves, 
however,  was  affirmed  by  this  court.  After  the  judgment 
of  Judge  Graves  had  been  passed  upon,  this  action  was 
brought  to  trial  and  judgment  was  had  for  the  plaintiffs. 
Upon  appeal  to  this  court  by  the  defendants,  reported  in 
109  N.  C,  346,  the  matter  was  disposed  of  on  the  sole 
ground  of  laches  in  the  plaintiffs  in  bringing  their  action — 
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17  years  halving  elapsed  between  the  order  of  sale  in  the 
Special  Proceeding  and  the  commencement  of  this  action, 
and   a  new   trial  was  granted. 

The  action  then  came  on  for  trial  before  Judge  Coble, 
from  whose  ruling  and  judgment  the  present  appeal  comes. 
His  hoDor  charged  the  jury  in  substance  that  the  purchaser 
at  the  administrator's  sale  (the  defendant's  testator  and 
devisor)  was  protected  by  the  decree  under  which  the  land 
was  sold  —the  decree  having  recited  that  personal  service 
of  the  summons  had  been  made  upon  the  defendants  in  the 
Special  Proceeding  for  the  sale  Df  the  land,  and  that  the 
adminstrator,  in  his  deed,  conveyed  to  the  purchaser  a  good 
title  to  the  land,  and  that  there  was  no  evidence  before  the 
court  that  the  purchaser  had  notice  at  the  time  of  the  pur- 
chase and  confirmation  of  the  sale  that  the  defendants  had 
not  been  served  with  summons.  The  language  of  His 
Honor  is  as  follows:  '  ^But  the  court  instructs  the  jury  that 
the  decree  under  which  the  deed  to  T.  I^.  Hargrove  was 
made  cannot  be  treated  as  having  been  set  aside  so  as  to 
affect  the  right  of  the  defendants  ^  ho  claim  under  T.  L. 
Hargrove,  deceased,  vcho  purchased  at  the  sale,  unless  at 
the  time  he  purchased  and  took  his  deed  he  had  notice  in 
point  of  fact  that  the  plaintiffs  in  this  action,  who  were  de- 
fendants in  the  proceeding  in  which  the  order  of  sale  was 
made,  had  not  been  served  ivith  process;  and  there  is  no 
evidence  that  said  Hargrove  had  such  notice.  Wherefore 
the  Court  instructs  the  jury  that  the  deed  from  Pascal, 
administrator  of  Harrison,  passed  to  T.  L.  Hargrove  v\  hat- 
ever  title  said  Harrison  had  in  the  land  in  controversy,  and 
if  the  jury  believe  the  evidence  the  plaintiffs  are  not  en- 
titled to  recover,  and  the  jury  are  instructed  that  if  they 
believe  the  evidence  they  will  answer  the  first,  second  and 
third  issues  Ko, " 

That  instruction  and  the  exception  to  it  by  the  defend- 
ants present  the  only  point  necessary  to  be  discussed  and 
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decided  in  this  case.  Oq  the  latter  section  of  this  instruc- 
tion it  can  be  said,  once  for  all,  that  there  T^as  no  error  in 
His  Honoris  instruction.  In  Judge  Graves'  findings  of 
fact,  \^hen  he  vacated  the  decree  of  sale  in  the  Special 
Proceeding,  he  did  not  Ji7id  that  the  purchaser,  Hargrove, 
had  notice  that  the  summons  had  not  been  served  upon  the 
defendants.  He  found,  as  a  fact,  that  the  summonB  had 
not  been  served  upon  the  defendants,  but  he  did  not  find 
that  the  purchaser  had  notice  of  this  failure  of  service  of 
the  summons;  and  theie  is  not  a  word  of  testimony  ap- 
pearing anywhere  that  the  purchaser  had  any  such  notice. 
It  is  contended  foi  the  plaintiffs  that  the  judgment  of 
Judge  Graves  vacating  the  decree  for  the  sale  of  the  land 
made  in  the  Special  Proceeding  is  absolute  in  its  meaning, 
and  that  the  apparently  restr  ictive  tvords  at  the  end  of  the 
judgment,  to  wit,  ''and  that  all  the  orders  heretofore  made 
in  this  action  shall  be  allowed  to  remain  apoQ  the  record 
for  the  purpose  of  protecting  purchasers  and  others  so  far 
as  in  law  they  afford  protection,'"  refer  only  to  the  purcha- 
ser's right  of  George  Harrison's  interest  (he  being  a  non- 
resident defendant  and  served  with  summons  by  publica- 
tion in  the  Special  Proceeding),  an«l  not  to  the  interest  of 
the  defendant,  Hargrove,  in  his  purchase  of  the  inteiest  of 
the  other  defendants;  and,  that  as  a  legal  consequence,  the 
deed  of  the  Administratoi  Paschal  to  Hargrove,  the  pur- 
chaser, passed  no  title.  If  it  be  conceded  that  the  judg- 
ment ot  Judge  Graved  does  have  the  effect  to  vacate  and 
reverse,  unqualifiedly,  the  decree  of  sale,  then,  vse  are  face 
to  face  with  the  question — Is  the  defendant,  whose  testa- 
tor and  devisor  was  the  purchaser  under  the  decree  of  sale, 
protected  under  the  decree  which  rcrcited  that  personal  ser- 
vice of  the  summons  had  been  made  upon  the  defendants 
in  the  rights  acquired  by  the  purchaser  under  that  decree, 
and  under  the  deed  made  to  him  by  virtue  of  that  decree, 
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notv^ithstanding  it  has  been  since  made  to  appear  that  per- 
sonal service  of  summons  of  the  defendant  was  in  point  of 
fact  not  made?  The  judgmentof  Judge  Graves  was  based, 
as  we  have  said,  on  the  ground  that  the  defendants  In  the 
Special  Proceeding  for  the  sale  of  the  land  (the  plaintiflfs 
here)  had  not  been  served  with  summons,  nor  had  they 
made  any  appearance  therein.  This  matter  we  wiU  now 
discuss. 

The  court  (Probate  Court)  at  the  time  the  petition  for 
the  sale  of  the  land  was  filed  by  the  administrator.  Pas- 
chal, and  when  the  decrees  were  made  (1870)  had  jurisdic- 
tion of  the  subject  matter  and  of  the  persons  interested  in 
the  land.  The  decree  of  sale,  upon  its  face,  was  perfectly 
regular  in  all  respects,  and  recited  the  fact  that  the  sum- 
mons had  been  served  on  the  defendants.  It  canaot  be  in- 
sisted that  this  decree  was  a  void  or  irregular  judgment. 
It  was  perfectly  regular  on  its  face.  In  Doyle  v.  Brown^ 
72  N.  C,  392,  the  court  declared  that  ^*  where  a  defendant 
has  never  been  served  with  process,  nor  appeared  in  person 
or  by  attorney,  a  judgment  agaist  him  is  not  simply  void- 
able, but  void;  audit  maybe  sc  treated  whenever  and 
wherever  offered,  without  any  direct  proceeding  to  vacate 
it.  And  the  reason  is  that  the  want  of  service  of  process 
and  the  want  of  appearance  is  shown  by  the  record  itself 
whenever  it  is  offered.  It  would  be  otherwise  if  the  re- 
cord showed  service  of  process  or  appearance,  when  in  fact 
there  bad  been  none.  In  such  case  the  judgment  would  be 
apparently  regular  and  would  be  conclusive,  until  by  a  di- 
rect proceeding  for  the  purpose  it  would  be  vacated.''  In 
Sumner  v.  Sessorns^  94  N.  C,  371,  the  same  point  is  de- 
cided in  the  same  way,  and  the  ruling  ia  Doyle  v.  Broion^ 
is  cited  and  approved.  In  Brickhouse  v.  Sntton^  99  N.  C, 
103,  the  appeal  coming  up  upon  the  very  point  raised  in 
this  case,  where  the  Superior  Court  in  a  decree  of  dower 
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recited  the  fact  that  the  defendant  had  been  served  with 
piocess  and  copies  of  the  petition,  this  court  held  that  ^Hhe 
ascertainment  and  recital  of  facts  in  the  record  by  the 
court  imports  verity  and  binding  effect,  and  must  be  so 
treated  for  all  proper  purposes  of  the  action  until  in  some 
proper  way  the  action  of  the  court  shall  be  successfully 
impeached.  Thus,  in  this  case  it  mu^t  be  taken  that  the 
coait,  acting  upon  proper  evidence,  ascertained  and  set 
forth  in  the  record  the  important  Fact  that  the  defendants 
in  the  proceeding  in  question  \^ere  served  with  the  process 
against  them,  that  is,  served  regularly,  effectually.'* 

The  counsel  of  the  plaintiffs,  no  doubt  being  avvare  of 
these  decisions,  acted  under  them,  and,  as  we  have  said, 
moved  in  the  original  Special  Proceeding  to  vacate  and  set 
aside'the  decree  of  sale  of  the  land.  In  the  argument  be- 
fore this  court,  however,  they  insisted  on  both  \ lews-  that 
the  judgment  was  void,  as  well  as  voidable.  We  have  seen 
that  the  decree  of  sale  was  valid  and  conclusive  until  the 
impeaching  oider  of  Judge  Graves  was  made.  Now,  if  we 
treat  the  Graves  judgment  as  unqualifiedly  adjudging  the 
decree  of  sale  void  and  set  aside,  what  effect  will  this  court 
give  to  that  judgment  in  so  far  as  the  rights  of  the  purcha- 
ser, at  the  sale  of  the  land  under  the  decree  in  the  Special 
Proceeding,  are  concerned?  We  think  that  the  decisions 
of  our  court  settle  the  question,  and  that  they  are  in  favor 
of  the  defendant. 

In  Chambers  v.  Brigman,  75  N.  C,  487,  the  purchaser 
of  real  estate,  at  a  commissioner's  sale  appointed  by  the 
court,  bought  with  a  kno  pv-ledge  of  the  fact  that  the  defen- 
ant  was  not  served  with  scin:moDs  or  had  notice  of  the  ac- 
tion. This  court  held  that  the  defendant  was  not  bound 
by  the  decree  of  sale.  The  court  in  that  case  said  that 
"no  one  can  contend  that  a  plaintiff  can  take  any  benefit 
by  a  purchase  which  is  made  under  a  decree  in  an  action  to 
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which  he  knows  that  the  person,  against  whom  it  \i^aB  made, 
and  who  was  in  possession  of  the  land  claiming  it  as  bis 
own,  wad  not  truly  a  party.  Had  any  other  than  the 
plaintiff  been  the  purchaser,  the  case  might  have  presented 
more  diflBculty."  Ihe  case  before  us  presents  whatei'er  of 
diiBculty  there  might  be  in  the  suggestion  of  the  court  in 
that  case.  The  purchaser  here  was  no  party  to  the  Special 
Proceeding;  he  was  an  outsider  and  bought  under  a  decree 
Avhich  recited  that  the  summons  had  been  servred  upon  the 
defendants. 

In  Sutto7i  V.  Schonwald^  80  N.  C,  198,  this  court  held 
in  a  case  ^^here  title  had  been  acquired  at  a  judicial  sale  of 
land  made  by  decree  of  a  court  of  competent  jurisdiction  and 
where  the  party  who  was  owner  of  the  land  was  not  in 
point  of  fact  a  party  to  the  action,  but  who  of  record  ap- 
peared to  be  a  party,  that  the  purchaser  was  protected  and 
that  the  deed  from  the  commissioner  passed  the  title  to  the 
property.  The  court  said:  ''In  such  cases  the  la«^  pro- 
ceeds upon  the  ground  as  v(  ell  of  public  policy  as  upon 
principles  of  equity.  Purchasers  should  be  able  to  rely 
upon  the  judgments  and  decrees  of  the  courts  of  the  coun- 
try, and  though  they  may  know  of  their  liability  to  be  re- 
versed, yet  they  have  a  right  so  long  as  they  stand  to  pre- 
sume that  they  have  been  rightly  and  regularly  rendered, 
and  they  are  not  expected  to  take  notice  of  the  errors  of 
the  court  or  the  laches  of  parties.  A  contrary  doctrine 
would  be  fatal  to  judicial  sales,  and  values  of  title  derived 
under  them,  as  no  one  would  buy  at  prices  at  all  approxi- 
mating the  true  value  of  property,  if  lie  supposed  that  his 
title  might  at  some  distant  day  be  declared  void,  because 
of  some  irregularity  in  the  proceeding,  altogether  unsus- 
pected by  him  and  of  which  he  had  no  opportunity  to  inform 
himgelf.  Under  the  operation  of  this  rule,  occasional  in- 
stances of  hardship  (as  this  one  of  the  present  plaintiffs 
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seems  to  be)  may  occur,  but  a  different  one  would  much  more 
certainly  result  in  mischievous  consequences,  and  the  general 
sacrifice  of  property  sold  by  order  of  the  court.  Hence  it 
is,  that  a  purchaser  who  is  no  party  to  the  proceeding  is  not 
bound  to  look  beyond  the  decree,  if  the  facts  necessary  to 
give  the  court  jurisdiction  appear  on  the  face  vl  the  pro- 
ceedings. If  the  jurisdiction  has  been  improvidently  exer- 
cised, it  is  not  to  be  corrected  at  his  expense,  who  had  a 
right  to  rely  upon  the  order  of  the  court  as  an  authority 
emanating  from  a  competent  source — so  much  being  due 
to  the  sanctity  of  judicial  proceedings." 

In  Morris  v.  Gentry^  89  N.  C,  248,  this  couit  said  that 
^4t  is  likewise  well  settled  that  courts  will  protect  third 
persons  who  honestly  do  acts  and  acquire  rights  under 
their  judgments,  although  such  judgments  may  afterwards 
be  reversed.  All  that  such  persons  need  be  careful  to  see 
is  that  the  court  had  jurisdiction  of  the  parties  and  the 
subject  matter,  and  that  the  order  or  judgment,  upon  the 
faith  of  which  suo.h  acts  were  done  cr  rights  acquired,  au- 
thorized the  same  to  be  done  oi  acquired." 

In  England  v.  Garner^  ^0  N.  C.,  197,  the  court  said: 
''It  is  well  settled  upou  principle  and  authority,  that  where 
it  appears  by  the  record  that  the  Court  had  jurisdiction  of 
the  parties  and  the  subject  matter  of  an  action  the  judg- 
ment therein  is  valid,  however  irregular  it  may  be,  until  it 
shall  be  reversed  by  competent  authority:  and  although  it 
be  reversed,  the  purchaser  of  real  estate  or  other  property 
at  a  sale  made  under  and  in  pursuance  of  such  judgment, 
while  it  was  in  force  and  \^  bile  it  authorized  the  sale,  will 
be  protected."  Of  course  we  are  not  inadvertent  to  the 
provision  of  our  State  Constitution  which  declares  ^*that 
no  man  shall  be  disseized  of  his  freehold  or  deprived  of  his 
life,  liberty  or  property  except  by  the  law  of  the  land,"  and 
to  that  provision  of  the  Constitution  of  the  United  States 
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Avhich  provides  in  like  terms,  '*nor  shall  any  State  deprive 
an}/  person  of  life,  liberty  or  property  withont  dae  process 
of  law/'  This  opinion  is  not  at  variance,  we  trust,  with 
the  great  principle  declared  in  those  instruments.  We  are 
simply  announcing  law  that  is  of  ancient  authority,  as  well 
as  of  recer>t  affirmance,  that  where  i»  coart  of  competent 
jurisdiction  of  the  subject  matter  recites  in  its  judgment  a 
decree  that  service  of  process  by  summons,  or  in  the  nature 
of  summons,  has  been  made  upon  the  defendants  who  are 
subject  to  the  jurisdiction  of  the  court,  and  the  judgment 
is  regular  on  its  face,  a  purchaser  of  property  under  such 
a  judgment  or  decree  must  be  protected  in  his  purchase, 
even  though  the  judgment  or  decree  be  afterwards  set 
aside  on  the  grounu  that  in  point  of  fact  service  of  sum- 
mons had  not  been  made;  that  such  a  decjree  of  such  a 
court  is  the  best  and  highest  declaration  that  the  constitu- 
tional provisions  which  require  that  a  person  should  be 
heard  before  he  is  condemned,  and  that  judgment  has  been 
rendered  only  after  trial  have  been  complied  with;  and 
that  so  far  as  a  purchaser  under  such  a  decree  is  concerned, 
the  judgment  is  conclusive  against  all  persons. 

This  conclusion  renders  it  unnecessary  to  pass  upon  the 
other  exceptions  in  the  case.  There  was  no  error  in  the 
ruling  and  judgment  of  the  Court  below,  and  the  same  is 
aiHrmed. 

Affirmed. 
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STERN  &  CO.  et  als.  v.  IX)UIS  AUSTERN. 

Injunetwn  and  Receiver — Fraudulent  Oonfeasion  of  Judg- 
ntent — Execution  Sale  after  Issuance^  but  hefore  Service^  of 
Restraining  Order. 

1.  A  Receiver  may  be  appointed  under  section  379  of  The  Code^  in  a  suit 

against  a  debtor  and  others  to  restrain  an  execution  sale,  where  the 
debtor  has  confessed  judgment  apparently  with  fraudulent  intent, 
and  executions  have  been  levied  on  the  only  property  of  the  debtor 
within  the  State  in  favor  of  non-resident  creditors  who  seek  to  take 
the  property  out  of  the  State. 

2.  Where,  in  an  action  to  ei^join  an  execution  sale  on  the  ground  of  fraud 

in  the  confession  of  the  judgment,  the  judgment  debtor  and  cred- 
itor and  the  sheriff  are  parties,  and  the  sheriff  sells  the  property  to 
the  judgment  creditor  after  a  restraining  order  is  issued,  but  before 
it  is  served,  the  purchaser  acquires  no  title  and  may  be  ordered  to 
deliver  the  goods  to  a  receiver  pending  the  action. 

Civil  action,  pending  in  Vanck  Superior  Court  for  an  in- 
junction to  restrain  a  sale  under  execution  and  tor  a  re- 
ceiver, heard  before  Timherlake^  .7.,  at  Chambers  in  Louis- 
burg,  January  16,  1896.  The  defendant  appealed  from 
the  order  appointing  a  receiver  and  continuing  the  restrain- 
ing order. 

Messrs.  Mac  Rue  cJ&  Duf/  for  defendant  (appellant). 
Messrs.  T.  M.  Plttman^  J.    W.  Hinsdale  and  J.  D.  In- 
yfc,  *//•.,  for  plaintiffs. 

Montgomery,  J.:  The  plaintiffs  allege  that  the  defend- 
ant Austern,  h^  various  false  and  fraudulent  contrivances 
and  representations,  induced  the  plaintiflfs,  who  relied  sole- 
ly upon  these  fraudulent  representations,  to  sell  him  large 
bills  of  merchandise;  that  after  the  goods  were  delivered 
the  defendant  Austern  frauauently  secreted  and  disposed 
of  the  same,  with  the  intent  to  defraud,  hinder  and  delay 
the  plaintiffs  in  the  collection  of  their  debts;  and  that  the 
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other  defendants,  Price  &  Friedman,  conspired  and  com- 
bined with  Austern  to  aid  him  in  carrying  out  his  fraudu- 
lent and  corrupt  purpose  to  cheat  and  defraud  his  credi- 
tors. The  complaint  further  alleges  tbat,  in  order  to  con- 
summate their  plan  to  cheat  and  defraud  the  plaintiffs,  the 
defendant  Austern  pretended  to  confess  judgment  for  large 
amounts  in  the  Superior  Courts  of  "Wake  and  Vance  in  fa- 
vor of  the  other  two  defendants,  with  the  purpose  and  in- 
tent of  giving  to  Price  &  Friedman  an  unlawful  and  fraud- 
ulent perference  over  his  true  creditors,  and  to  have  all  his 
property,  except  his  personal  property  exemption,  and  such 
other  of  his  property  as  he  was  unable  to  dispose  of  secret- 
Iv,  bv  means  of  said  iudi^ments  and  executions  fraudulently 
appropriated  to  their  joint  use.  That  immediately  after 
these  pretended  judgments  were  confessed,  eiecutions  upon 
them  were  issued,  and  the  property  of  Austern  seized  by 
the  sheriffs  of  Wake  and  Vance  Courties 

Upon  com  paint  and  answer  and  affidavits,  on  a  motion 
for  injunction  to  restrain  the  defendants,  Price  &  Fried- 
man, from  selling  under  execution  the  goods  of  the  other 
defendant,  Austern,  and  for  the  appointment  of  a  receiver, 
Judge  Timberlake  found  the  facts,  granted  the  injunction 
until  the  hearing  of  the  case  and  appointed  a  receiver. 

The  folloi\ing  are  the  facts  found  by  the  Judge: 

'^The  findings  of  facts  datea  January  16,  1896,  hereto 
attached,  was  signed  on  this  day.  The  court,  after  hav- 
ing signed  the  same,  and  sent  it  to  the  clerk  of  ^  court  of 
Vance  County,  on  January  17th,  as  it  was  written,  wrote 
to  the  said  clerk  for  the  return  of  the  said  finding,  for  the 
purpose  of  correcting  the  same,  being  of  the  opinion,  upon 
reflection,  that  said  finding  did  injustice  to  the  defendants, 
and,  after  notice  to  both  parties,  makes  the  following  find- 
ings, as  a  substitute  for  th3  findings  of  January  16th: 

1.  That  the  defendant  Austern  is  indebted  to  the  plain- 
tiffs. 
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2.  That  there  is  such  evidence  of  fraud  and  the  want  of 
the  verification  of  the  statement  authorizing  the  entry  of 
judgment  as  presents  a  proper  case  for  holding  his  prop- 
erty in  the  custody  of  the  court  until  the  final  hearing. 

3.  That  the  defendant  Austern  has  no  property  in  this 
State  subject  to  execution,  except  that  described  in  the 
pleadings  as  in  the  hands  of  W.  H.  Smith,  Sheriff  of  Vance 
county,  under  levy  of  execution  in  favor  of  M.  Price  and 
£.  Friedman  against  L   Austern. 

4.  That  on  Decerabei  17,  1895,  the  defendant  Austern 
attempted  to  confess  judgment  in  the  Superior  Court  of 
Vance  county  in  favor  of  M.  Price  and  B.  Friedman  fcr 
amounts  aggregating  about  $4,000,  as  per  copies  attached 
to  the  CDiD  plaint,  with  the  intent  and  purpose  to  give  a 
preference  over  thoir  other  creditors. 

5.  That  defendants  Price  &  Friedman  are  non-residents 
of  North  Carolina,  and  are  attempting  to  enforce  the  col- 
lection of  said  confessed  judgments,  undertaking  to  have 
the  property  of  Austern  sold,  and  tc  take  the  proceeds 
outside  of  the  State. 

6.  That  after  issuing  the  restraining  order  herein,  and 
before  the  service,  the  Sheriff  of  Wake  county^  under  exe- 
cution  upon  the  confessed  judgments,  levied  on  the  prop- 
erty of  Austern  in  Wake  county  and  sold  the  same  to 
Price  &  Friedman,  who  still  have  the  p  roperty  or  pro- 
ceeds." 

The  exceptions  to  the  findings  of  fact  are  made  on  the 
ground  that  they  '^are  not  sustained  by  the  afiidavits 
filed."  Upon  examination  of  the  complaint,  treated  by 
the  Judge  as  an  affidavit,  and  the  other  affidavits  filed  in 
the  cause,  it  appears  that  there  was  evidence  before  His 
Honor  going  to  show  the  facts  which  he  found.  The  com- 
plaint, the  affidavit  of  T.  M.  Pittman,  the  answer  of  Aus- 
tern, and  the  affidavit  of  Jordan  Thompson,  Pegram  and 


110  IN  THE  SUPREME  COURT.  [120 

Stern  v.  Austern. 

Williams,  contain  evidence  of  the  matter  embraced  in  His 
Honor's  second  finding  of  facts.  The  complaint,  i^he  affi- 
davit of  Pittman,  and  the  answers  of  each  of  the  defend- 
ants furnish  evidence  of  the  matter  em  braced  in  the  fourth 
finding  of  the  facts.  The  complaint  and  answers  of  the 
defendants  furnish  evidence  upon  which  His  Honor  prop- 
erly found  his  fifth  finding  of  facts.  The  affidavit  of  Pitt- 
man  and  the  amended  answer  of  Austern  contain  evidence 
upon  which  His  Honor  properly  made  his  sixth  finding  of 
facts.  The  atfidavit  of  Pittman  especially  authorized  this 
finding.  That  affidavit  contaias  the  statenaent  that  at  the 
execution  sale  of  Austern's  property  by  the  sheriff  of  Wake 
county,  the  defendants  Piice  &  Friedman  became  the  pur- 
chasers, that  the  Sherifi  delivered  to  them  the  property, 
and  they  received  it  as  so  much  cash  on  their  judgments 
and  executions,  and  that  the  goods  or  the  proceeds  were 
in  their  hands  at  the  hearing  of  the  injunction. 

There  was  no  attempt  at  denial  of  these  statements  made 
concerning  the  matters  embraced  in  the  6th  finding  of 
facts  in  the  answers,  or  in  the  affidavits  of  the  defendants. 
A  general  exception  was  made  to  the  order  made  by  His 
Honor  in  thpi  cause.  There  can  be  no  reasonable  doubt 
but  that  upon  the  facts  found  in  this  case  a  receiver  should 
have  been  appointed  under  sub-division  1,  of  section  379 
of  the  Code.  The  defendants.  Price  &  Friedman,  were 
ordered  to  turn  over  to  the  receiver  the  goods  and  the  pro- 
ceeds of  any  portion  of  the  property  that  the  defendants 
had  disposed  of.  This  was  clearly  proper.  If  the  judg- 
ments and  executions  are  fraudulent  and  feigned  (and  there 
was  proof  of  it  before  His  Honor),  then  the  sale  under  the 
executions  was  void  as  to  the  defendants,  who  were  pur- 
chasers and  parties  to  the  proceeding  in  which  the  judg- 
ments were  confessed,  and  the  property  is  still  the  prop  • 
erty  of  the  defendant  Austern,  and  ought  lo  be  delivered 
to  the  receiver.  No  error. 
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M.  P.  PERSON.  Administrator,  v.  W.  P.  MONTGOMERY  et  al. 

Proceeding  to  Sell  Land  for  Assets — Administrators — 
Judgment — Res  Judicata — Statute  of  Limitations — 
Claims  Against  Estate  of  Decedent — Duty  of  Admin- 
istrator. 

1.  Where,  in  a  proceeding  for  partition  of  land  by  two  heirs  against  the 

third,  the  plaintiflfs  set  up  a  debt  of  defendant  due  to  the  estate  in 
order  that  he  might  be  charged  with  it  as  an  advancement,  and  the 
award  of  arbitrators  to  whom  the  matters  were  submitted  and  who 
found  that  such  a  debt  existed,  was  subsequently  set  aside  on  the 
ground  that  the  administrator  of  the  estate  was  a  necessary  party  ; 
Heldf  that  the  judgment  in  that  action  partitioning  the  land  was 
not  a  bar  to  an  action  on  the  debt  by  the  administrator. 

2.  Where,  in  a  proceeding  by  an  administrator  to  sell  land  for  assets  to 

pay  debts,  the  heirs,  who  are  necessary  parties,  allege  a  sufficiency 
of  assets  to  pay  the  debts,  or  deny  the  existence  or  validity  of  the 
alleged  debts,  the  court  will  not  order  a  sale  until  these  questions 
are  determined. 

3.  In  a  proceeding  to  sell  lands  for  assets,  the  heirs  may  plead  the  statute 

of  limitations  to  any  of  the  debts  set  up,  and  may  also  plead  fraud 
and  collusion  between  the  administrator  and  creditor  where  the 
claims  have  been  reduced  to  judgment. 

3.  Where  an  heir  and  alleged  debtor  of  a  decedent  was  found  by  arbitra- 
tors, to  whom  the  matter  had  been  submitted  in  an  action  for  the 
partition  of  land,  to  be  indebted  to  the  estate  and  he  procured 
such  award  to  be  set  aside  on  the  ground  that  the  administrator  of 
decedent  was  not  a  party  ;  Heldy  that  he  will  not  be  allowed  to  set 
up  the  judgment  in  such  partition  proceedings  as  an  estoppel 
against  his  debt  when  its  validity  is  attacked  in  a  proceeding  to  sell 
land  for  assets. 

5.  While  it  is  now  left,  by  the  statute,  to  the  discretion  of  an  administra- 

tor whether  or  not  he  will  plead  the  statute  of  limitations  against 
a  debt  preferred  against  the  estate,  it  is  nevertheless  his  duty  to  act 
in  good  faith  in  that  respect,  and,  if  he  fail  to  do  so,  he  may  be 
held  responsible  for  his  failure. 

6.  Section  164  of  The  Code  is  an  enabling  and  not  a  restrictive  statute  ;  it 

does  not  cut  down  the  time  given  by  the  general  statute  for  bring- 
ing actions  but  extends  the  time  in  the  cases  therein  provided 
for. 
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Petition  for  sale  of  land  for  assets  to  pay  debts,  com- 
menced before  the  Superior  Court  of  Franklin  county, 
transferred  to  Term  on  issues  raised  before  the  clerk, 
referred  to  W.  B.  Shavi ,  Esq.,  and  heard  on  exceptions  to 
the  referee's  report,  before  Mclver^  •/.,  at  Fall  Term, 
18(^5,  of  said  court.  From  a  judgment  directing  a  sale  of 
the  land  by  the  administrator,  the  defendant,  Speed, 
appealed.     The  facts  appear  in  the  opinion  of  the  court. 

Mr.    TF.  M,  Person^  for  plaintiff,  administrator. 

Messrs.  Shepherd  (&  Barber  for  defendant,  Speed  (appel- 
lant), and  Messrs.  i^.  S.  SjrruiU  and  J,  B,  Batchdor^  for 
defendant,  Montgomery. 

FuRCHEs,  J. :  This  is  a  proceeding  to  sell  and  to  pay 
debts  a  ad  costs  of  administration.  The  defendants,  Eva 
Speed  and  Maggie  Speed,  and  their  husbands,  deny  plain- 
tiff's allegations  that  it  is  necessary  to  sell  the  lands  of 
their  intestate  mother  for  the  payment  of  debts  and  costs 
of  administration.  And  they  allege  that  the  personal 
estate  is  sufficient  for  this  purpose  if  properly  and  faithfully 
administered;  and  that  their  co-defendant  Montgomery  is 
indebted  to  the  estate  in  a  much  larger  amount  than  is 
sufficient  to  pay  the  debts  and  costs  of  administration. 

The  defendant  Montgomery  ans(«ers,admitting  the  alle- 
gations of  the  complaint — denies  that  he  is  indebted  to  said 
estate,  alleges  that  the  estate  is  indebted  to  him,  and 
pleads  the  Statute  of  Limitations  as  to  any  debt  that  he 
may  be  owing  to  the  estate.  He  also  alleges  that  the  land 
of  the  intestate  had  been  divided  between  him  and  his  co- 
defendants,  under  a  proceeding  for  that  purpose,  and  an 
order  of  court;  and  alleges  that,  if  he  was  so  indebted,  it 
should  have  been,  and  in  fact  was,  adjusted  and  settled  in 
that  proceeding.  And  he  pleads  the  record  in  that  pro- 
ceeding as  an  estoppel  and  bar  against  his  co-defendants 
and  against  the  plaintiff. 
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Upon  this  state  of  the  case,  it  was  referred  to  W.  B. 
Shaw,  who  took  an  account  in  the  matter,  and  the  case 
now  stands  upon  pleadings,  report  of  the  referee,  excep- 
tions and  judgment  of  the  court  thereon. 

An  administrator  has  a  right  to  l)ave  land  sold  to  pay 
debts  and  costs  of  administration  where  the  pergonal  assets 
are  not  sufficient  (Code,  Sec.  1436).  The  heirs  must  be 
made  parties  to  a  proceeding  to  sell  land  for  assets,  and 
where  they  deny  that  it  is  necessary  to  sell,  or  allege  that 
there  are  sufficient  personal  assets  if  properly  administered, 
or  that  the  debts  upon  which  it  is  asked  that  the  land  be 
sold  are  not  due  by  the  estate,  the  court  will  not  oidet  a 
sale  until  these  questions  are  determined.  And  the  usual 
course  is  to  refer  the  matter,  as  was  done  in  this  case. 
This  reference  is  not  for  the  purpose  of  settling  the  estate, 
bT]t  for  the  purpose  of  informing  the  court  whether  it  is 
necessary  to  sell  the  land  for  assets,  and  the  probable 
amount  that  it  will  be  necessary  to  raise  out  of  the  land. 

In  this  proceeding,  it  being  against  the  iieirs  and  for  the 
purpose  of  taking  and  converting  their  land  to  the  payment 
of  debts  due  by  their  ancestors,  they  are  at  liberty  to  show 
any  personal  estate  that  should  be  first  made  liable,  and  a 
solvent  debt  due  the  estate,  that  might  be  collected,  is  a 
part  of  the  personal  assets.  They  are  also  at  liberty  to 
dispute  and  contest  the  liability  of  their  ancestor's  estate 
to  the  debts  for  which  their  lands  are  sought  to  be  sold; 
and  even  to  plead  the  Statute  of  Limitations  against  the 
debts  claimed  to  be  due,  unless  they  have  been  reduced  to 
judgment.  And  if  fraud  and  collusion  can  be  shown  be- 
tween the  administrator  and  the  creditor,  it  may  be  plead- 
ed where  there  has  been  judgment. 

Thece  defences  have  been  allowed  the 'heirs  as  a  defence 
against  the  right  to  convert  their  land.  But  our  attention 
has  not  been  called  to  any  case  in  a  proceeding  to  sell  land 
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for  assets  where  the  heir  has  pleaded  the  Statute  of  Limi- 
tations against  his  own  debt  due  the  estate.  And  still,  as 
the  defendant  Montgomery  is  a  party,  and  his  oo-def end- 
ants  had  alleged,  specially,  his  indebtedness  to  the  estate, 
as  a  leason  why  it  is  not  necessary  to  s'iU  the  land,  ^we  do 
not  say  but  vihat  it  was  proper  for  him  to  plead  the  Sta- 
tute of  Limitations  at  that  time  if  he  intended  to  avail  him- 
self of  that  plea,  if  sued,  so  that  the  referee  might  pass 
upon  it  to  see  whether  this  indebtedness  was  available  as- 
sets or  not. 

This  is  a  very  peculiar  case.  The  allegations  are,  and 
the  eviden-je  tends  to  show,  that  defendant  Montgomery 
was  the  agent  of  his  intestate  mother  tor  many  yeais  in 
managing,  renting  and  receiving  the  rent  of  her  land ;  that 
in  the  proceedings  to  divide  the  land  among  the  defendants 
in  this  proceeding,  his  sisters,  who  were  the  plaintiffs  in 
that  proceeding  (and  co-defendants  in  this)  undertook  to 
set  up  this  indebtedness  of  defendant  Montgomery,  as  to 
what  the7  called  an  advancement,  so  as  to  thereby  give 
them  more  land  in  the  partition  than  Montgomery.  That 
during  the  pendency  of  that  proceeding  (for  partition)  ix, 
was  agreed  by  the  parties  to  arbitrate  the  matter  and  their 
award  to  be  a  rule  of  court.  The  arbitrators  so  appointed 
took  the  matter  into  consideration  and  found  the  defend- 
ant Montgomery  indebted  to  the  intestate's  estate  $1,552.42 
which  they  took  into  coubideration  in  dividing  the  real 
estate  between  the  two  sisters  and  the  brother,  the  defend- 
ant Montgomery.  But  when  this  award  was  returned  to 
court  it  was  set  aside,  upon  the  motion  of  defendant  Mont- 
gomery, upon  the  ground  that  the  arbitrators  had  exceeded 
their  power  in  finding  an  indebtedness  against  him,  when 
there  had  been  no  administration  upon  his  mother's  estate, 
and  the  arbitrators  could  find  no  indebtedness  against  him 
without  an  administrator  was  a  party. 
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This  award  was  set  aside — whether  rightfully  or  not,  is 
not  a  matter  for  oar  consideration,  and  has  bat  little  to  do 
with  the  case  before  us,  and  is  mentioned  to  show  that 
there  was  at  least  groand  for  the  allegation  that  Mont- 
gomery was  indebted  to  the  estate,  and  for  the  further  pur- 
pose of  showing  the  nature  of  the  proceeding,  the  record 
of  which  the  defendant  Mongtomery  pleads  as  an  estoppel 
of  record — res  judicata. 

We  fail  to  3ee  any  estoppel,  and  as  the  defendant  Mont- 
gomery procured  it  to  be  set  aside,  because  there  was  no 
administration  and  no  administrator  a  party  to  the  action, 
and  the  partition  was  ncade  without  considering  this  alleged 
indebtedness,  it  seems  to  us  that  he  is  estopped  to  set  it  up 
now.  But  be  this  as  it  may,  we  cannot  allow  it  to  work 
an  estoppel  as  to  the  defendant  Montgomery's  debt,  if  he 
owed  one. 

The  intestate  bad  been  dead  three  years,  one  month  and 
nine  days  when  the  plaintiff  administered.  And  it  is 
claimed  by  defendant  Montgomery  that  his  agency  termi- 
nated at  the  death  of  his  mother.  And  whatever  amount 
he  may  have  been  owing  her  on  account  of  said  agency  be- 
came due  at  her  death — the  termination  of  the  aofencv. 
And  as  more  than  three  years  have  elapsed  since  her  death 
and  before  suit  brought — and  in  fact  no  suit  has  yet  been 
brought  by  the  administrator  to  enforce  this  debt — the 
same  is  barred  by  the  lapse  of  time  and  the  Statute  of 
Limitations  (Code,  Sec.  164). 

There  seems  to  be  a  want  of  uniformity  upon  the  construc- 
tion of  this  section  of  The  Code,  which  we  will  not  under- 
take to  reconcile.  But  we  adopt  the  constrnction  placed 
upon  it  in  Benson  v.  Bennett^  112  N.  C,  505.  It  is  plain 
to  us  that  it  is  an  enabling  and  not  a  disabling  statute,  as 
is  held  in  that  case.  That  it  was  not  intended  by  this  sec- 
tion to  cut  down  the  time  given  by  the  general  statute  for 
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briDgiDg  actions,  but  to  extend  this  time  in  tbe  cases  tbere- 
in  provided  for.  And  if  any  of  tbe  deciBiona  of  this  court 
itible  of  the  constraction  that  it  limits  the  time  to 
from  the  de'th  of  the  creditor,  notvi ithstanding 
al  statute — as  it  is  contended  they  do — such  cases 
tent  are  overruled. 

the  agency  terminated  at  tbe  death  of  Mrs.  Har- 
efendant's  indebtedness  on  account  of  such  a^noy 
lue  at  that  time  (if  he  was  indebted  to  her  as  al- 
rhis  was  on  the  luth  of  August,  1S83,  and  no  ac- 
)een  brought  to  enforce  this  indebtedness,  and  the 
irred  by  the  statute,  if  pleaded.  And  we  are  in- 
f  bis  pleading  it  in  this  case  that  he  would  avail 
I  that  defence  if  the  adminiEtrator  had  brought  or 
'ing  suit  to  enforce  the  same.  And  it  not  being 
'  shown  that  there  are  any  other  debts  due  the 
oept  the  $40  worth  of  personal  property  sold  by 
listrator  and  purchased  by  the  defendant  Mont- 
tnd  for  nhich  the  administrator  is  liable,  it  seems 
tiff  nill  be  entitled  to  an  order  of  sale,  if  the 
iound  to  be  due  by  the  estate  are  not  paid  with- 

!  Speed  defendants  object  to  charging  the  estate 
Ballaid  account  of  $96,  the  Dr.  Moss  debt  of  $35, 
iw  debt  of  $58.50,  the  taxes  for  188S,  *3!i.-t0, 
aneral  expenses  of  $85  paid  by  defendant  Moat- 

They  say  that  they  appear  to  ha\e  been  paid  in 
n  after  the  death  of  Mrs.  Harris.     And  although 

legal  terminatioa  of  bis  agency,  they  were  paid 

had  tbe  crops  gro  vn  upon  her  land  or  the  pro- 
,be  same  in  his  hands,  arising  out  of  bis  agency, 

he  has  never  settled,  and  which  he  ooa'  says  is 
ite  and  cannot  be  collected.  These  facts  appear- 
tresnmption  is  that  he  paid  them  oat  of  money  in 
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his  hands  belonging  to  his  mother.  Threadgill  v.  Commis- 
sioners^ 116  N.  C,  616.  If  he  did  not  pay  tthem  out 
of  money  belonging  to  Mrs.  Harris,  but  out  of  his  own 
money,  they  were  voluntarily  and  officiously  made,  and 
he  cannot  collect  these  debts  out  of  the  estate  on  that  ac- 
count, except  the  $85  paid  for  funeral  expenses. 

At  the  time  this  action  was  commenced  the  Statute  re- 
quired administrators  to  pleaa  the  Statute  of  Limitations 
against  claims  barred  by  the  Statute.  This  act  has  been 
repealed,  and  properly  so,  as  we  think,  and  the  law  in  this 
respect  is  left  as  it  was  before  the  passage  of  this  act;  that 
is,  to  the  honest  judgment  and  good  faith  of  the  adminis- 
trator. And  if  out  of  bad  faith  towards  his  estate  he  fails 
to  plead  the  Statute  when  he  should  do  so,  he  may  make 
himself  personally  liable.  It  may  hereafter  become  a  ques- 
tion as  to  whether  the  administrator  is  acting  in  good  faith 
to  his  estate,  where  a  party,  apparently  indebted  to  the 
estate,  pleads  the  Statute  of  Limitations  in  bar  of  a  re- 
covery. And  the  administrator  allows  the  same  party  to 
recover  debts  against  the  estate  that  are  barred  by  the 
Statute,  without  pleading  the  Statute  or  interposing  any 
kind  of  objection. 

For  the  leasons  herein  assigned,  the  report  of  the  com- 
missioner and  the  judgment  of  the  court  ordering  a  sale 
are  set  aside.  And  no  further  order  of  sale  will  be  made 
to  pay  any  of  the  claims  set  up  by  defendant  Montgomery 
until  he  has  established  the  claims,  alleged  to  be  due  him, 
by  a  judgment  of  court.  And  in  these  actions  by  the  de- 
fendant Montgomery  to  establish  these  claims  the  adminis- 
trator will  take  a  note  of  what  we  have  said  as  to  its  being 
presumed  that  they  were  paid  by  the  money  of  Mrs.  Har- 
ris, but  which  Montgomery  may  rebut  by  competent  evi- 
dence. Also,  as  to  what  we  have  said  as  to  there  being 
officious  payments  (except  as  to  the  debt  for  funeral  expenses) 
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and  that  he  will  not  be  able  to  recover  oa  that  account, 
unless  be  can  show  by  competent  testimony  that  they  were 
not  so  paid.  And  the  administrator  will  observe  what  we 
have  said  as  to  his  duty  as  to  the  pleas  of  the  Statute  of 
Limitations.     The  report  and  judgment  are  set  aside. 

Error. 

MoKTooHEKY,  J.,  being  related  to  one  of  the  parties, 
tock  no  part  in  the  decision  of  this  case. 


FLORENCE  TUCKER,  Executrix  of  R.  8.  Tucker,  v.  J.  H.  SATTER- 

THWAITE  et  al. 

Practice — Trial — Is%ue% — New  Trial, 

Section  395  of  Tht  Code  is  mandatory,  and  binding  equally  upon  the 
court  and  counsel,  and  it  is  the  duty  of  the  trial  judge,  either  of  his 
own  motion  or  at  the  suggestion  of  counsel,  to  submit  such  issues 
as  are  necessary  to  settle  the  material  controversies  arising  on  the 
pleadings.  In  the  absence  of  such  issues,  or  equivalent  admissions 
of  record  sufficient  to  reasonably  justify  a  judgment  rendered 
thereon,  this  court  will  order  a  new  trial. 

Action  of  trespass  quare  clausum  f regit y  tiied  before 
Boykin,  J.,  and  a  jury,  at  March  Terra,  1896,  of  Pitt  Su- 
perior Court,  involving  the  title  to  land  described  in  the 
complaint  as  follows: 

"Lying  on  the  Pea  Branch  Pocosin,  beginning  at  a  pine, 
slandinor  in  the  branch  below  the  Bee  Gam  Island,  and 
running  with  the  middle  of  saia  branch,  the  courses  there- 
of, to  the  line  of  the  Thomas  Jordan  land  (now  owned  by 
the  plaintiff),  and  then  with  said  line  to  a  corner  of  the 
lands  of  the  heirs  of  Thomas  Little,  and  with  their  line  out 
to  the  Pea  Branch  Pocosin,  to  Stephen  Little  line  (now  the 
Whitehead  line),  and  then  with  Stephen  Little  (now  White 
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head  line)  to  a  marked  pine,  a  corner  tree;  and  thence  with 
a  line  of  marked  trees  along  the  Horse  Pen  Branch  to  the 
beginning,  containing  one  hundred  and  fifty  (150)  acres  of 
land,  more  or  less. ' ' 

The  following  is  a  copy  of  the  plat  introduced  in  evi- 
dence: 


W.2^0potes 


By  consent,  the  issues  referred  to  in  the  opinion  were 
submitted  by  his  Honor  and  were  found  in  favor  of  the 
plaintiir,  and  from  the  judgment  thereon  the  defendants  ap- 
pealed. 

Messrs.  W,  B.  Eodman,  James  E.  Moore  and  Jones  <& 
Boykin^  for  plaintiff. 

Messrs.  Jarvis  cfe  Blow^  Blount  cfe  Fleming  and  A.  C. 
Avery ^  for  defendants  (appellants). 

Douglas,  J. :  This  is  an  action  of  trespass  involving  the 
title  to  the  land  in  controversy,  which  depends  upon  the 
location  of  tv(o  grants.     The  real  point  in  dispute  seems  to 
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be  whether  the  line  constitatiag  the  northern  boandary  of 
the  Smith  grant  and  the  southern  boundary  of  the  Brink- 
ley  grant,  runs  from  '^F,"  an  admitted  corner,  to  '*G"  or 
to  ^^H/'  as  stated  in  the  case  on  appeal.  The  merits  of 
this  case  were  ably  and  elaborately  argued  before  this 
court,  and  we  regret  our  inability  to  determine  the  matter, 
but  we. cannot  undertake  to  review  a  judgment  based  upon 
issues  which  utterly  fail  to  present  the  contentions  of  the 
parties.  The  following  are  the  only  issues:  Where  is 
Beegum  Island,  at  '^H"  or  "I?''  Have  the  defendants 
and  those  under  whom  they  claim  been  in  adverse  posses- 
sion of  the  land  in  dispute  for  a  period  of  twenty  years  at 
any  time  prior  to  the  beginning  of  this  action?  What 
damage,  if  any,  is  the  plaintiff  entitled  to  recover? 

The  first  issue  is  the  only  one  looking  to  the  location  of 
the  land,  and  it  fails  to  establish  a  single  matter  of  issue 
raised  by  the  pleadings.  Beegurc  Ibland  itself,  which  is 
said  to  contain  two  or  three  acres,  is  not  called  for  by 
either  grant.  »  The  Brinkley  grant  begins  at  ^'a  pine  stand- 
ing in  the  branch  bdow  Beegum  Island,'*  running  thence 
north,  and  when  it  comes  around  to  the  land  now  in  dis- 
pute, calls  for  Smith's  line.  Smith's  grant  does  not  men- 
tion Beegum  Island  in  any  way  whatever.  The  perplexity 
of  the  situation  is  by  no  means  lessened  by  the  older  grant 
calling  for  the  line  and  corners  of  the  junior  grant. 

It  is  true,  the  issues  werti  submitted  by  counsel,  buc  if 
there  was  any  agreement  between  the  parties  that  the  loca- 
tion of  Beegum  Island  should  determine  any  pcint  in  con- 
troversy it  does  not  appear  in  the  record. 

The  submission  of  issues  by  consent  does  not  amount  to 
a  consent  judgment,  especially  where  the  judgment  which 
is  excepted  to  is  entirely  unsupported  by  the  issues.  1 
Freeman  Judgments,  Sec.  2;  1  Black  Judgments,  Sec.  106. 

The  location  of  the  line  between  Brinkley  and  Smith  is 
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still  unsettled,  at  least  as  far  as  appears  to  us.  That  should 
have  been  the  issue.  ^* Issues  arise  upon  the  pleadings 
when  a  material  fact  or  <*.ooclusion  of  law  is  maintained  by 
the  one  part}''  and  controverted  by  the  other.''  Code,  Sec. 
391 ;  Heilig  v.  Stokes,  63  N  C,  612;  KluU^  v.  McKemie, 
65  N.  C,  102;  Armjield  v.  Brown,  70  N,  C,  27;  Wright 
V.  Cain,  93  N.  C,  296;  Patton  v.  Railroad,  96  X.  C, 
455;  Fortesqiie  v.  Crawford,  "The  issues  arising  upon  the 
pleadings,  material  to  be  tried,  shall  be  made  up  by  the 
attorneys  appearing  in  the  action  and  reduced  to  writing, 
or  hy  the  judge  presiding,  before  or  during  the  trial." 
Code,  Sec.  395. 

In  Bowen  v.  Whitaker,  92  N.  C.  367,  this  court  has 
held  that  the  above  section  is  mandatory,  and  that  where 
no  issues  are  tendered  by  either  party  it  is  the  duty  of  the 
judge  either  to  compel  counsel  to  prepare  the  proper  issues 
or  to  prepare  them  himself  and  submit  ttiem  to  the  jury. 
Such  an  adherence  to  the  Statute  is  alsolutely  essential,  not 
only  to  a  fair  trial  of  the  case  below,  but  to  an  intelligent 
appreciation  of  its  merits  upon  an  appeal  to  this  court. 

In  Arnold  v.  Estis,  92  N.  C,  162,  Smith,  C.  J.,  deliv- 
ering the  opinion  of  the  court,  says:  "This  is  another  in- 
stance in  which  the  matters  in  controversy,  as  they  appear 
in  the  pleadings,  are  tried  without  the  preparation  and  sub- 
mission of  issues  eliminated  therefrom  to  the  jury  as  is  re- 
quired by  the  Code,  Sec.  395,  and  which  constitutes  a  dis- 
tinguishing element  in  our  present  mode  of  practice;  and 
we  repeat  what  has  be3n  said  in  a  previous  case  determined 
at  this  term,  that  this  Statute  must  be  observed  in  the  fu- 
ture,'*'* Rogers  v.  Clements,  92  N.  C,  81;  RudasiU  v. 
Falls,  92  N.  C,  222;  McDonald  v.  Carson,  94  N.  C, 
497.  The  case  at  bar  is  very  similar  in  its  result  to  Tur- 
rentine  v.  Railroad,  92  N.  C,  642,  in  which  this  court 
says:  "The  judgment,  while  the  only  one  that  could  be 
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rendered  on  the  findings,  rests,  nevertheless,  upon  a  con- 
fused and  unsatisfactory  verdict,  and  ought  not  to  stand, 
as  injustice  may  be  done." 

In  Fisher  v.  Mining  Co.^  94  N.  ('.,  397,  this  court 
says:  ''Thus  a  distinct  issue  is  raised,  which  the  record 
does  not  show  was  put  in  form,  while  the  jury  were  em- 
panelled  without  such  issue  and  proceeded  to  try  the  con- 
troversy as  it  appea«*ed  in  the  pleadings  in  disregard  of  the 
statutory  mandate  and  the  reiterated  rulings  of  the  court 
that  it  must  be  observed."  Citing  RudaaiU  v.  FaUs^ 
supra,  and  Bowen  v.  Whitaker^  supra.  The  same  rule  is 
laid  in  AUen  v.  SaUinger^  105  N.  C,  333;  Bottoms  v. 
Railroad,  109  N.  C,  72;  AUen  v.  AUen,  114  N.  C.,  121; 
Fleming  v.  Railroad,  115  N.  C,  676. 

In  Vaughan  v.  Parker,  112  N.  C,  96,  this  court  says 
that  the  issues  ''shall  be  such  as  arise  out  of  the  pleadings, 
such  that  upon  the  verdict  the  court  may  proceed  to  judg- 
ment," &c.,  citing  McAdoo  v.  RaUroad,  106  N.  C,  140; 
Denmark  v.  RaUroad,  107  N.  C,  185;  Boyer  v.  Teague, 
106  N.  C,  676;  Bonds  v.  Smith,  106  N.  C,  553. 

Many  decisions  might  be  cited  as  to  the  form  of  the  is- 
sues, but  that  point  is  not  now  directly  before  us.  We  are 
not  inadvertent  to  the  long  line  of  decisions  laying  down 
the  rule  that  the  refusal  of  the  court  to  submit  an  issue 
tendered  by  either  party  cannot  be  reviewed  by  this  court 
unless  exception  is  taken  in  apt  time;  nor  dc  ^ve  wish  to 
be  understood  as  reversing  or  modifying  it.  That  rule, 
when  reasonably  construed,  does  not  conflict  with  the  one 
herein  laid  down.  What  we  now  say  is,  that  Section  395 
of  the  Code  is  mandatory,  binding  equally  upon  the  court 
and  upon  counsel;  that  it  is  the  duty  of  the  judge,  either 
of  his  own  motion  or  at  the  suggestion  of  counsel,  to  sub- 
mit such  issues  as  are  necessary  to  settle  the  material  con- 
troversies  arising  in  the  pleadings,  and  that  in  the  absence 
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of  such  issues,  or  admissioDs  of  record  Aquii;aleiit  thereto, 
sufficieut  to  reasonably  justify,  directly  or  by  dear  implica- 
tion, the  judgment  rendered  thereia,  this  court  will  remand 
the  case  for  a  new  trial.  Undei  this  rule  there  was  error 
in  the  rendition  of  the  judgment  and  a  new  trial  is  there- 
fore ordered. 

New  trial. 


FANNIE  G.  HIGHSMITH  et  als.  v.  W.  D.  WHITEHURST  and 

JOHN  COBURN. 

Action  to  Set  Aside  Sale  of  Lands  by  Administrator — 
Administnraior — Purchase  by  Administrator  of  Dece- 
denVs  Laatd — Setting  Aside  Sale, 

1.  The  purchase  of  land  of  an  intestate  by  his  administrator  at  a  sale 

legally  conducted,  confirmed  and  price  paid,  passes  the  legal  title 
and  can  only  be  set  aside  at  the  suit  of  some  one  having  an  equita- 
ble interest  therein  and  upon  a  repay ipent  of  the  purchase  money. 

2.  Where  land  was  sold  by  an  administrator  to  pay  debts  of  his  intestate 

and  was  bought  for  his  benefit,  at  its  full  value,  and  the  sale  was 
confirmed,  the  price  paid,  and  the  creditors  ratified  it  by  receiving 
the  proceeds,  which  together  with  the  other  assets  were  not  sufli- 
cient  to  pay  the  debts  of  the  estate  in  full,  the  widow  and  heirs  of 
the  decedent  have  neither  any  legal  right  to  the  land  nor  any  equi- 
table ground  upon  which  to  have  the  sale  set  aside  or  to  have  the 
purchaser  declared  a  trustee  for  them. 

Civil  action,  tried  before  Boykin,  J.^  and  a  jury,  at  Jan- 
uary Term,  1896,  of  Pitt  Superior  Court.  The  nature  of 
the  action,  and  facts  upon  which  it  was  based,  are  stated  in 
the  opinion  of  the  court.  There  was  a  verdict  for  the 
plaintiffs  and  from  the  judgment  thereon  the  defendants 
appealed. 

Messrs.   Blount  tfe  Fleming^  for  plain tiflfs. 

Mr.  J.  L.  Bridgers^  for  defendants  (appellants). 
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FuHCHEs,  J. :  In  the  month  of  January, '  1883,  B.  C. 
Highsmith  died  intestate,  and  soon  thereafter  (April  9th, 
1883,)  the  defendant,  M.  D.  Wbiteharst,  was  appointed 
and  qualified  as  his  administrator.  There  being  an  insuiii- 
ciency  of  personal  assets  to  pay  the  indebtedness  of  his  in- 
testate, the  defendant  administrator  applied  for  and  ob- 
tained an  order  to  sell  the  real  estate.  The  proceeilings  to 
obtain  this  order  for  the  sale  of  laud  was  put  in  evidence 
and  is  made  a  part  of  the  case  on  appeal.  And  while  it  is 
not  as  formal  as  it  might  have  been,  it  appears  to  have 
been  substantially  cov-rect  and  authorized  the  defendant  ad- 
ministrator to  sell  the  land.  This  he  proceeded  to  do  on 
the  third  day  of  December,  1883,  when  the  defendant. 
Barn  hill,  bid  it  off  for  the  defendant  administrator  at  the 
price  of  $1,211. 

This  sale  ^as  reported   by  the  administrator  and  con- 
firmed by  the  court,  and  the  defendant  administrator  has 
since  the  sale  made  a  deed  to  Barnhill  and  Barnhill  has 
made  a  deed  to  W.  D.  Whitehurst,  a  son  of  the  adminis- 
trator, bv  and  under  his  directions. 

That  since  this,  William  Whitehead  and  othbr  creditors 
of  the  intestate  brought  a  creditor's  bill  against  th<^  ad- 
ministrator, Whitehurst,  which  was  also  put  in  evidence 
and  made  a  part  of  the  case  on  appeal,  in  which  an  ac- 
count of  defendant's  administration  was  taken.  And  in 
this  account  the  defendant  administrator  was  charged  with 
this  $1,^11  and  interest  thereon,  which  he  has  since  paid  to 
the  creditors  of  his  intestate  under  the  order  and  decree  of 
the  court. 

In  this  creditor's  bill  it  was  found  by  the  referee  that 
the  whole  amount  of  intestate's  estate,  including  the  $1,211 
for  which  the  land  sold,  was  only  sufficient  to  pay  a,j>ro 
rata  on  said  indebtedness  of  less  than  50  cents  on  the  dollar. 

This  report  of  the  referee  was  in  all  things  confirmed  by 
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Whitaker,  J.,  at  Fall  Term,  1890,  and  under  this  decree 
the  defendant  administrator  has  paid  the  creditors  of  his 
intestate  every  dollar  for  which  he  was  found  to  be  liable, 
including  the  $1«211  and  interest  thereon. 

Under  this  state  of  facts,  the  plaintiff,  the  widow  and 
children  and  heirs  at  ]a»v,  bring  this  action,  which  as  origi- 
nally constituted  was  an  action  of  ejectment  dependent 
upon  plaintiff's  legal  title.  But  by  several  amendments  to 
the  complaint  it  was  turned  into  an  equitable  action  ia 
which  it  is  asked  that  the  proceeding,  order  of  sale,  sale 
and  order  of  confirmation,  be  set  aside;  and,  if  this  cannot 
be  done,  that  defendants  be  declared  trustees  for  plaintiffs, 
and  required  to  convey  to  them.  And  upon  the  case  com- 
ing on  for  trial  the  defendants  proposed  to  convey  to  plain- 
tiffs the  lands  bought  ly  Barnhill,  if  the  plaintiffs  would 
pay  them  the  $1,211,  the  amount  for  which  it  sold.  This 
proposition  was  declined  by  plaintiffs. 

The  plaintiffs  have  shown  no  sufficient  reason  to  set 
aside  and  vacate  the  order  of  sale,  as  it  is  not  contended 
but  what  it  was  necessary  to  sell  the  land  to  pay  the 
debts  of  intestate.  And  this  is  shown  to  be  so  by  the  un- 
disputed evidence. 

This  being  so,  the  administrator  had  the  authority  to 
sell  and  the  purchase  by  Barnhill,  the  acceptance  of  his 
bid,  the  report  and  confirmation  of  the  sale,  and  the  deed 
to  Bflrnhili  passed  the  legal  title  out  of  plaintiffs.  It  is 
true,  equity  will  vacate  and  declare  such  sales  void;  but 
this  is  the  work  of  equity  and  equity  will  not  do  an  in- 
equitable and  unjust  thing. 

The  plaintiffs  had  neither  the  legal  nor  the  equitable 
title  to  this  land  when  tbey  commenced  this  action.  The 
legal  estate  that  descended  to  them  upon  the  death  of  their 
ancestor  had  been  taken  out  of  them  by  the  proceedings  to 
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sell  for  assets,  the  order  of  sa'e,  the  sale,  report  and  con- 
firmation and  deed  to  Barnhill. 

They  had  no  equitable  interest  because  there  was  not 
one  dollar  of  the  proceeds  of  the  sale  going  to  them.  And 
the  cestuis  que  use  the  creditors  of  their  ancestor,  to  whom 
the  money  was  going,  had  ratified  and.  approved  said  sale 
by  receiving  and  aece))ting  the  money  —the  proceeds  of 
said  sale.  And  there  is  no  intimation  that  there  was  any 
collusion  between  the  creditors  and  the  administrator  to 
defraud  the  plaintiffs.  Indeed,  it  is  shown  that  the  plain- 
tiffs could  not  have  been  injured  by  the  purchase  of  Barn- 
hill,  though  made  for  the  administrator,  as  the  land  sold 
for  $1,211,  when  the  jury  on  the  trial  of  this  case  found  that 
at  the  date  of  the  sale  it  was  only  worth  $1,200. 

In  no  view  of  the  case  presented  by  the  record  could  the 
plaintiffs  have  the  defendants  declared  trustees  for  their 
benefit,  and  certainly  not  i^ithout  putting  them  in  statu 
quo  by  paying  the  money  the  administrator  had  paid  for 
the  estate.  And  this  much  may  be  said  to  his  credit  (and 
Mre  are  not  willing  to  say  that  he  has  acted  nicely  in  all 
this  administration),  that  he  offered  to  convey  to  plaintiffs 
the  land  sold  and  recon^eyed  to  him  upon  the  payment  to 
him  of  $1,211,  the  amount  of  Barnhill's  bid;  although  he 
was  charged  with  and  paid  the  creditors  for  this  land  the 
sum  of  $1,659.07,  this  being  principal  and  interest,  while  he 
had  only  been  in  possession  of  the  land  a  part  of  the  time. 
This  proposition  to  convey  upon  the  payment  of  $1,211 
while  not  necessary,  as  we  have  seen,  to  his  defence  in  this 
action,  relieves  it  from  the  appearance  of  oppression. 

Wo  do  not  undertake  to  pass  upon  any  rights  the  parties 
mav  have  as  to  dower  and  homestead. 

It  is  a  well  settled  principle  that  courts  of  equity,  or 
courts  exercising  equitable  jurisdiction,  will  set  aside  sales 
where  the  administrator    becomes  the   purchaser,    either 
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directly  or  indirectly.  And  to  do  this  it  is  not  necessary 
to  allege  or  show  fraud;  but  it  will  not  do  so  after  there 
has  been  a  ratification  and  the  purchase  money  paid.  And 
certainly  not  after  the  purchase  n.oney  has  been  paid  and 
accepted  by  those  entitled  to  receive  it,  without  requiring 
the  purchase  money  to  be  repaid. 

Error. 


J.  E.  BARRETT  and  wife  v.  BARRETT  &  DAVIS. 

Action  to  Cancel  Deed — Defective  Probate — Curative  Acts — Re- 

trospectice  Laws. 

1.  While  the  probate  of  a  deed  where  the  acknowledgment  and  privy 

examination  of  the  wife  is  taken  before  the  proof  of  the  execu- 
tion by  the  husband,  is  insufficient,  and  registration  thereunder  is 
invalid,  and  no  curative  statute  can  divest  or  impair  the  rights  of 
third  persons  acquired  before 'the  enactment  of  such  statutes  ;  yet, 
as  between  the  parties  and  before  the  rights  of  others  intervene, 
the  power  of  the  Legislature  to  remedy  such  defects  is  well 
recognized. 

2.  Chapter  293,  Acts  of  1893,  validating  probates  of  deeds  by  husband 

and  wife,  where  the  wife's  privy  examination  was  taken  prior  to 
the  husband's  "  acknowledgment,"  embraces  cases  where  the  exe- 
cution of  the  deed  by  the  husband  was  proved  by  a  subscribing 
witness,  and  not  by  the  technical  ''acknowledgment"  of  the 
husband. 

3.  Retrospective  legislation  is  invalid  only  when  its  eflfect  would  be  to 

divest  or  interfere  with  vested  rights,  and  it  being  competent  for 
the  Legislature  to  provide  what  mode  of  probate  shall  be  valid  and 
when  it  does  so  it  can  affect  past  as  well  future  probates,  provided 
no  vested  rights  of  third  parties  are  affected  thereby. 

Civil  action,  for  the  cancellation  of  a  deed,  tried  before 
Graham^  e/.,  at  Fall  Term,  1896,  of  Pitt  Superior  Court, 
on  a  case  agreed  as  follows: 
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**1.  That  prior  to  the  16  th  day  of  July,  1891,  the  feme 
plaiQtiff  was  seized  of  an  uadivided  one-half  interest  in  a 
certain  trac^'  of  land  in  the  county  of  Pitt,  fully  described 
and  set  out  in  her  complaint,  and  that  on  the  said  day  she 
and  her  husband  signed  a  deed  purporting  to  convey,  and 
sufficient  in  form  to  pass,  a  fee  simple  title  in  her  said  in- 
terest in  the  land  to  one  R.  B.  Bynum,  executing  his  note 
for  the  purchase  money  (hereof  in  the  sum  of  nine  hundred 
dollars,  the  whole  of  which  note  still  remains  unpaid. 
That  the  said  R.  B.  Bynura  is  insolvent. 

''2.  That  on  the  said  16th  day  of  July,  1891,  the  ac- 
knowledgment and  privy  examination  of  the/eme  plaintiff 
Tvas  taken  before  a  justice  of  the  peace,  and  later  in  the 
day  proof  as  to  the  execution  by  the  husand  was  made 
before  the  clerk  of  the  court,  the  examination  and  ac- 
knowledgment of  the  wife  before  the  justice  preceding  the 
proof  as  to  the  husband  before  the  clerk  in  point  of  time 
a  few  hours. 

'•'3.  That  subsequently  the  said  R.  B.  Bynum  conveyed 
the  said  land  to  the  defendant,  R.  L.  Davis,  in  fee,  who 
conveyed  same  to  defendant,  £.  B.  Barrett.  That  the  de- 
fendants were  purchasers  for  value  and  without  any  notice 
of  any  defect  in  the  probate  and  registration  of  said  deed 
from  plaintiffs  to  said  R  B.  Bynum  (if  there  be  any  de- 
fect), except  such  as  the  law  may  fix  them  with  from  the 
registration  books. 

'^4.  That  the  defendant,  E.  A.  Barrett,  and  wife,  E.  B. 
Barrett,  are  in  the  sole  possession  ot  the  said  lands,  re- 
ceiving the  rents  and  profits  of  the  same,  and  that  defend- 
ant Davis  holds  a  mortgage  thereon. 

'^5.  The  plaintiffs  insist  that  upon  the  foregoing 'fact^ 
they  are  entitled  to  judgment  prayed  for  in  their  complaint, 
for  that  the  deed  from  the  plaintiffs  to  R.  B.  Bf  num  is 
void  on  account  of  the  defective  probate  and  registration. 
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^'6.  The  defendaats  insist  that  upon  the  foregoing  facts 
they  are  entitled  to  have  judgment  rendered  in  their  favor, 
for  that  the  defect  in  probate  of  deed  from  plaintiff  to  K. 
B.  Bynum  (if  it  shall  be  found  that  any  defect  exists),  was 
cured  by  the  act  of  1893,  and  that  plaintiffs  are  estopped 
by  their  deed,  and  under  no  circumstances  are  they  entitled 
to  recover  in  this  action. 

'^It  is  agreed  that  if  the  court  shall  be  of  opinion  with 
the  plaintiffs,  upon  the  whole  case,  that  they  are  entitled 
to  recover  the  possession  of  the  lands  in  this  action,  to- 
gether with  their  portion  of  the  rents  and  profits,  judg- 
ment shall  be  enteied  for  them;  but  if  the  court  shall  be 
of  opinion  that  the  plaintiffs  are  not  entitled  to  recover, 
then  judgment  shall  be  entered  for  the  defendants.'^ 

His  Honor  rendered  judgment  for  plaintiffs  and  defend- 
ants appealed. 

Messrs,  H,  G.  Connor  and  J.  F.  Bruton^  for  plaintiffs. 
Messrs.  Jarvis  <&  Blow^  for  defendants  (appellants). 

Clabk,  J. :  The  acknowledgment  and  privy  examination 
of  the  wife  having  been  takeii  prior  to  the  proof  of  the  exe- 
cution of  the  deed  by  the  husband,  the  probate  was  insuffi- 
cient, under  the  Code,  Section  1256;  McGlennery  v.  Miller^ 
90  N.  C,  215;  Ferguson  v.  Kinsland,  93  N.  C,  337; 
Southerland  \,  Hunter^  Ibid,  310;  Zineberffer  v.  TidwM^ 
104  N.  C,  506.  A  registration  had  upon  an  unauthorized 
probate  is  invalid.  DeCourcy  v.  Barr^  45  N.  C,  181 ;  Todd 
V.  Outlaw^  79  N.  C,  235;  Duke  v.  Marhham^  105  N.  C, 
131.  And  if  third  parties  acquired  rights,  as  by  liens. 
£^ainstthe  grantor  or  conveyances  from  him,  registered 
before  the  curative  act,  though  with  notice  of  such  defec- 
tively probated  instruments,  the  rights  of  such  third  parties 
could  not  be  divested  or  impaired  by  the  curative  statute. 

120—17 
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Robinson  v.  WUloughhy^  70  N.  C,  358;  Smith  v.  Castrix^ 
27  N.  C,  618;  (?ore?w  v.  Cbifo^^  107  N.  C.  362; 
Z<wy  V.  Orews^  113  N.  C,  256;  Williams  v.  -Kjrr,  Ibid, 
306;  Quinnerly  ^.  Quinrierly^  114  N.  C,  146.  Here, 
however,  the  proceeding  is  between  the  grantors  and  the 
grantee  of  the  grantee,  and  no  question  arises  of  the  rights 
of  third  parties  claiming  under  a  subsequent  lien  against, 
or  grant  from  the  grantor  acquired  prior  to  the  curative 
act.  As  between  the  parties,  the  deed  is  valid  without 
registration.     Leggett  v.  BuUock^  44  N.  C,  283. 

The  ferns  plaintiff  signed  the  deed  and  her  piivy  exami- 
nation was  properly  taken.  There  is  no  controversy  on 
these  points.  The  sole  defect  is  that  the  privy  examination 
was  taken  a  few  minutes  or  hours  before  the  husband's 
acknowledgment  on  the  same  day  of  the  execution  of  the 
deed  by  him.  The  power  of  the  legislature  to  cure  such 
defects,  as  between  the  parties,  has  not  only  been  recog- 
nized by  this  court  in  cases  above  cited,  but  elsewhere; 
Cooley  Const.  Lim.  (6th  Ed.),  463,  464,  and  numerous 
cases  there  cited.  It  is  true,  as  insisted  by  plaintiff's  coun- 
sel, that  the  curative  act,  1893,  Ch.  293,  makes  valid  pro- 
bates vsheie  the  wife's  privy  examination  was  had  prior  to 
the  husband's  ^'acknowledgment,"  but  we  must  take  it 
that  this  embraces,  in  the  true  intendment  of  the  aci,  cases 
like  the  present,  in  which  the  execution  of  the  deed  by  the 
husband  was  proved  by  a  sntscriting  witness,  and  n^t  by 
his  technical  acknowledgment.  ''The  legislature  may 
abolish  all  the  incapacities  of  married  women  and  give  th«im 
full  power  to  contract  as  femes  sole^ '  (subject  only  to  the 
constitutional  restriction  that  conveyances  of  their  property 
cannot  be  made  without  the  written  assent  of  their  hus- 
bands). Bank  V.  Howell^  118  N.  C,  271,  citing  Pippen  v. 
Wesson,  74  N.  C,  437,  445.  Whatever  the  effect  of  the 
privy  examination  of  a  married  woman  at  common  law. 


N.  C]  FEBRUARY  TERM,  1897.  181 


Barrett  v,  Barrett. 


since  the  Oonstitution  of  1868  (Art.  X,  Seo.  6),  it  is  a  mere 
statutory  requirement,  which  any  legislature  can  abolish  at 
will,  except  in  conveyances  of  the  Homestead,  Cons.  Art. 
X,  Sec.  8.  The  legislature  has  power  to  pass,  repeal  or 
modify  the  laws  regulating  the  manner  of  executing,  prov- 
ing or  recording  conveyances,  and  the  exercise  of  such 
power  to  cure  defective  compliance  with  former  statutes 
cannot  be  an  interference  with  vested  rights  as  between 
the  parties  to  such  instruments.  Tatom  v.  White^  95  N. 
C,  453,  459.  It  only  becomes  so  when  third  parties  hare 
acquired  rights  wiiich  would  be  impau^ed  by  the  act  which 
is  intended  to  cure  the  defective  execution,  probate  or  regis- 
tration. The  deed  having  been  signed  by  the  vrife  for  the 
purposes  therein  set  forth,  and  her  privy  examination  before 
a  proper  officer  having  disclosed  the  fact  that  she  had  done 
so  voluntarily  and  still  assented  thereto,  we  cannot  agree 
with  her  able,  learned  and  zealous  counsel  that  such  deed 
was  void  or  that  the  legislature  infringed  upon  the  judicial 
department  in  passing  the  curative  statute.  There  was 
merely  a  defect  in  the  probate,  which,  until  cured,  rendered 
the  registration  invalid.  It  is  competent  for  the  legislatuie 
to  provide  what  mode  of  probate  shall  be  valid,  and  when 
it  does  so  it  can  affect  past  as  well  as  future  probates,  ex- 
cept that  the  rights  of  third  parties,  claiming  prior  to  the 
validating  act,  cannot  be  divested.  Retrospective  legisla- 
tion is  not  necessarily  invalid.  It  is  only  so  to  the  extent 
it  would  divest  vested  rights.  The  feme  grantor  had  no 
vested  rights  in  the  land  which  she  had  conveyed  away  by 
her  deed  with  the  assent  of  her  husband,  which  is  all  that 
the  Constitution  requires,  except  in  conveyances  of  the 
homestead. 

Reversed. 
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B.  J.  LANGSTON  and   Callie  Langston,  Administratrix,  v.   GREEN- 
VILLE LAND  AND  IMPROVEMENT  COMPANY,  et  al. 

Corporation — Mortgage — Existing  Debts — Stockholder  Dealing 

with  Corporation. 

1.  A  mortgage  made  by  a  corporation  being  invalid  as  against  existing 

creditors  who  commence  action  within  sixty  days  after  the  regis- 
tration of  the  mortgage  (section  685  of  The  Code),  a  purchaser  of 
land  at  a  foreclosure  sale  under  such  mortgage  acquires  no  rights 
as  against  the  creditor. 

2.  A  stockholder  of  a  corporation  may  deal  with  it  in  the  same  manner 

as  any  other  person,  provided  there  is  no  fraud  in  such  dealings. 

3.  A  creditor  of  a  corporation  who  brings  his  action  within  sixty  days 

after  the  registration  of  a  mortgage  of  its  property,  is  entitled  only 
to  an  ordinary  judgment  for  a  debt  and  execution  and  not  to  a 
judgment  declaring  a  lien  on  the  property. 

Civil  action,  for  debt,  tried  before  BoyTcin^  J.^  and  a  jury, 
at  Spring  Term  of  Pitt  Superior  Court.  The  facts  are 
stated  in  the  opinion  of  the  court.  Judgment  was  rendered 
for  the  plaintiff,  declaring  the  land  of  the  defendant  cor- 
poration, mortgaged  within  sixty  days  before  beginning  of 
the  action,  to  be  subject  to  the  payment  of  the  judgment. 
Defendants  appealed. 

Messrs,  Blount  cfe  Fleming^  for  plaintiff. 
Messrs.  Jarvis  cfe  Blow  and  Jas.  E,  Moore  ^  for  defend  - 
ants  (appellants). 

FuROHEs,  J. :  The  defendant  is  a  corporation,  and  for  the 
purposes  of  said  corporation  it  borrowed  money  of  several 
persons  and  executed  mortgages  on  its  propery  for  the  pur- 
pose of  securing  the  loans.  All  of  the  mortgages '.^ ere 
upon  the  personal  property,  exept  one,  made  to  E.  A. 
Moye,  which  included  the  real  estate  belonging  to  defend- 
ant corporation.  This  mortgage  was  executed  on  tlie  29th 
of  August,  1892,   and  registered  on  the  22nd  of  Septem- 
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ber,  1892,  ani  the  defeadant  Taliaferro  is  the  purchaser 
under  the  mortgages.  At  the  date  of  the  exeoution  of  this 
mortgage,  the  jury  Qiid  that  the  defendaat  oorporatioQ  was 
indebted  to  the  plaintiff  in  the  sum  of  $649.31,  and  that 
the  plaintiff  commenced  this  action  on  the  29th  of  Septem- 
ber, 1892. 

The  plaintiff  was  a  stockholder  in  the  defendant  corpo- 
ration and  its  superintendent,  and  it  was  claimed  by  defend- 
ant Taliaferro  that  he  (vas  thereby  estopped  from  enforc- 
ing his  debt  against  this  property.  It  was  also  claimed  by 
Taliaferro  that  he  had  the  right  to  be  subrogated  to  the 
rights  of  the  mortagei^s — whatever  they  were. 

It  VI  as  admitted  on  the  arguiient  in  this  court  that  the 
plaintiff  claimed  nothing  against  the  personal  property,  sold 
by  the  mortagees  under  their  mortgages  hereinbefore  men- 
tioned. And  the  only  question  is  as  to  whether  the  real 
estate,  conveyed  to  Moyo,  is  still  liable  to  the  plain tiff^s 
debD,  and  we  are  of  opinion  that  it  is. 

There  is  no  question  of  subrogation  involved  in  the  case. 
There  was  no  necessity  for  him  to  pay  any  debt  of  the  de- 
fendant to  protect  any  rights  or  liens  he  had  on  the  prop- 
erty. And,  in  fact,  he  has  paid  no  debt  of  the  defendant 
corporation.  He  has  bought  the  property  of  the  defend- 
ant corporation,  and  the  money  he  paid  for  it  has  been 
applied  to  the  payment  of  the  mortgage  debts  So  we  see 
the  money  he  paid  was  for  the  property  he  bought.  It  is 
true,  that  it  was  subject  to  the  plaintiff *s  debt  (unless  plain- 
tiff is  estopped)  and  it  appears  from  the  case  that  he  had 
notice  of  plaintiff's  claim  before  he  bought. 

Nor  do  "^e  see  any  ground  upon  which  the  plaintiff  is 
estopped.  There  is  no  allegation  that  he  did  anything  to 
induce  the  defendant  to  buy.  Indeed,  it  seems  that  the 
plaintiff  was  there  asserting  his  claim.  It  is  true,  that  the 
defendant  was  a  stockholder  in  the  defendant  company. 
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Bat  this  defendant  \oaB  a  corporation,  and  the  plaintiff  had 
the  same  right  to  deal  with  it  that  any  one  else  bad.  And 
certainly  6o,  where  there  is  no  allegation  of  fraud  in  the 
dealings.  This  being  so,  the  ''real  estate"  of  defendant 
corporation  remained  liable  to  plaintiff's  debt,  notwith- 
standing the  mortgage  of  defendant  corporation  to  Moye, 
Section  685  of  the  Code,  which  section  has  been  construed 
in  Coal  Co.  v.  Electric  Light  Co.,  118  N.  C,  232. 

But  there  is  error  in  the  judgment  which  declares  a  lien 
on  the  property  of  the  corporaticn.  Section  685  of  the 
Code  does  not  authorize  the  declaration  of  a  lien«  but  only 
puts  the  mortgage  out  of  tbe  way  of  plaintiff's  collecting 
his  debt,  and  leaves  the  property  in  the  same  condition,  so 
far  as  this  debt  is  concerned,  as  if  no  mortgage  had  been 
made.  CodL  Ca.  v.  Electric  Light  Co. .  supra.  The  judg- 
ment should  have  been  the  ordinary  judgment  in  an  action 
of  debt,  which  may  be  enforced  as  other  judgments  are, 
and  as  if  the  mortgage  to  Moye  had  not  been  made.     Thus 

reformed  the  judgment  is  affirmed. 

Affirmed. 


W.  G.  MIZELL  V.  G.  A.  McGOWAN  et  ale. 

Action  for  Damages — Draining  Swamp  Lands — Natural  Water 
Courses —  Upper  and  Lower  Land  Owners. 

1.  The  privilege  or  easement  of  the  upper  tenant  to  carry  off  the  sur&ce 

water  in  its  natural  course,  under  reasonable  limitations,  and  the 
subserviency  of  the  lower  tenant  to  this  easement,  are  the  natural 
incidents  to  the  ownership  of  land. 

2.  The  owners  of  swamps,  whose  waters  naturally  flow  into  natural 

water  courses,  can  make  such  canals  as  are  necessary  to  drain  them 
of  the  water  naturally  flowing  therein,  although  in  doing  so  the 
flow  of  water  in  the  natural  water-course  is  increased  and  accele- 
rated so  that  the  water  is  discharged  on  the  land  of  an  abutting 
owner. 
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Civil  action,  tried  before  Graham^  «71,  and  a  jury,  at 
December  Term,  1896,  of  Pitt  Superior  Court.  The  facts 
are  staled  in  the  opinion  of  the  court.  From  a  judgment 
for  the  plaintiff  the  defendants  appealed. 

Mr.  Jcmies  E.  Moore^  for  plaintiff. 
Messrs.  Jarvia  dk  Blow  and  Blount  <Sk  Fleming^  for  de- 
fendants (appellants). 

Faibojx)th,  C.  ,  J. :  The  plaintiff  instituted  this  action  for 
damages  to  his  land  by  reason  of  ditches  or  canals  cut  by 
the  defendants,  collecting  large  quantities  of  water  and  dis- 
charging the  same  upon  plaintiff's  land  in  unusual  quantities 
and  with  greater  rapidity  and  force  than  before. 

By  the  statement  of  the  ease  we  are  informed  that 
Broad  creek,  about  30  or  40  feei^  wide  at  its  mouth,  empties 
into  Tar  river,  Moyes  run  into  Broad  creek,  and  that  Bald- 
win, Canon  and  Cooper  swamps  naturally  enter  into  Moyes 
run;  that  plaintiff's  farm,  alleged  to  be  damaged,  is 
bounded  on  the  east  and  north  by  Broad  creek  and  Moyes 
run;  that  prior  to  the  cutting  of  the  canal  complained  of 
the  waters  of  Moves  run  never  overflowed  plaintiff's  land, 
but  since  then  they  have,  in  ordinary  rains,  overflowed  and 
damaged  plaintiff's  lands;  that  in  high  freshets  the  waters 
of  Tar  river  backed  up  and  overflowed  plaintiff's  land, 
before  and  since  the  cutting  of  the  canal;  that  Moyes  run 
and  Broad  creek  ^'are  natural  water  courses;  that  Moyes 
run  is  a  swamp  two  or  three  hundred  yards  ^ide,  with  a 
well  defined  watercourse  running  through  it  and  emptying 
into  Broad  creek;"  that  the  waters  on  the  upper  swamp 
lands,  ovcned  by  the  defendants,  naturally  flowed  into 
Moyes  run,  and  some  of  the  defendants  cut  the  canal  ^^for 
clearing  and  cultivating  said  lands,  and  have  cleared  and 
are  cultivating  the  same  and  have  used  said  canal  for  the 
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purpose  of  draining  tbe  surface  waters  from  their  lands  into 
Moves  run  and  that  prior  to  cutting  said  canal  the  said 
Baldwin  swamp  w^as  a  natural  depression  or  swale  200  or 
300  yards  wide,  in  which  was  no  water  course  through 
which  the  said  surface  waters,  flowing  from  said  lands, 
naturally  drained  into  Moyes  run:  that  the  said  swamp, 
through  which  said  canal  was  cut,  was  a  natural  drain  way 
and  drained  into  Moyes  run.'* 

The  nature  of  Cannon  and  Cooper  swamps  was  the  same 
as  Baldwin  swamp.  There  is  no  allegation  of  negligence 
or  nnskillfulness  in  constructing  the  ditches  or  canal,  nor  is 
the  question  of  damages  for  diverting  water  on  the  plaintiff's 
land  before  us.  The  sole  act  laid  for  damages  is  thac  the 
defendants,  in  the  manner  above  stated,  have  discharged 
the  M  aters  with  more  force  and  rapidity  than  the  natural 
flow  and  thereby  damaged  plaintiff's  property.  This  is  a 
difficult  and  delicate  question  in  all  similar  actions.  The 
natural  condition  of  the  eastern  part  of  tbe  State  makes  it 
so.  The  people  and  the  legislatures  at  an  early  day  saw 
at  once  this  difficulty.  It  was  a  matter  of  serious  concern 
how  to  utilize  these  most  valuable  properties  without  ruin 
to  the  servient  tenants.  The  agricultural  interest  of  that 
part  of  the  State  demanded  a  remedy,  and  in  1795  the 
^* Drainage"  and  '*Miir'  acts  were  passed,  now  found  in 
the  Code,  Sections  1997  and  18i6,  and  several  acts  since 
1883.  In  the  east  it  is  well  known  that  there  are  hundreds 
of  thousands  of  flat  surface  swamp  lands,  which  cannot  be 
relieved  of  the  ordinary  waters  and  made  useful  for  living 
and  cultivation  without  artiflcial  canals  or  ditches  leading 
into  some  creek  or  river,  necessarily  passing  through  inter- 
vening lands  of  riparian  owners,  and  if  these  canals  could  be 
cut  only  by  permission  of  the  owners  of  the  outlets,  then 
vast  areas  would  forever  remain  unpopulated,  uncultivated 
and  valueless  to  those  who  bought  them  from  the  State. 
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These  **  Drainage"  and  '^Mill'-  acts  are  therefore  of  public 
value  to  the  present  and  future  ages. 

The  rights  of  parties  under  these  legislative  acts,  how- 
ever, do  not  affect  the  present  question,  and  we  express 
no  opinion  as  to  whether  the  plaintiff  could  have  availed 
himself  of  these  acts  under  the  conditions  above  stated. 
He  selects  his  common  law  remedy  upon  the  facts  before 
cited. 

The  defendants  asked  the  court  to  charge  the  jury  that 
if  they  find  from  the  evidence  that  Broad  creek  and  Moyes 
run  are  natural  viater  courses  and  that  the  waters  of  the 
upper  swamps  naturally  flow  therein,  and  were  susceptible 
of  drainage  for  agricultural  purposes,  then  the  defendant 
had  a  right  to  make  such  canals  in  these  swamps  as  x^ere 
necessary  to  drain  them  of  the  water  naturally  falling 
thereon,  although  in  so  doing  the  flow  of  water  in  Moyes 
run  was  thereby  increased  and  accelerated,  and  the  flow 
of  water  was  increased  on  the  plaintiff's  land.  This  prayer 
embraces  the  substance  of  all  the  prayers.  His  Honor 
modified  the  prayer  by  saying  '^ provided  he  does  not 
thereby  damage  said  land."     Defendant  eiscepted. 

We  think  his  Honor  should  have  given  the  defendants' 
prayer  in  substance  without  the  proviso.  A  water  course 
is  well  denned  by  Angel  on  Watercourses,  Section  4  (7th 
£d.),  and  the  evidence  in  this  case  shows  that  Broad  creek 
and  Moyes  run  are  natural  and  svell  defined  watercourses, 
according  to  that  definition.  This  question  has  been 
much  discussed  in  many  courts.  The  surface  of  the  earth 
is  naturally  uneven,  with  inequality  of  elevation.  The 
upper  and  lower  holdings  are  taken  with  a  knowledge  of 
these  natural  conditions,  and  the  privilege  or  easement  of 
the  upper  tenant  to  carry  off  the  surface  water  in  its  natu- 
ral course,  under  reasonable  limitations,  and  the  subser- 
viency of  the  lower  tenant  to  this  easement  are  the  natural 
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incidents  to  the  ownership  of  the  soil.  The  lower  surface 
is  doomed  by  nataie  to  bear  this  senritnde  to  the  superior 
and  must  receive  the  water  th^t  falls  on  and  flows  from 
the  latter.  The  servient  tenant  cannot  complain  of  this, 
because  aqua  currit  et  debet  ourrere  ut  solebaU 

The  upper  ownei  cannot  divert  and  throw  water  on  his 
neighbor,  nor  the  latter  back  ii  ater  on  the  other  w  ith 
impunity.  Sic  utere  tuoy  ut  alieum  non  laedas.  This  rule, 
however,  c3.nnot  be  enforced  in  its  strict  letter,  without 
impeding  rightful  progress  and  without  hindering  indus- 
trial enterprise.  Minor  individual  interest  must  sometimes 
yield  to  the  paramount  good.  Otherwise  the  benefits  of  dis- 
covery and  progress  in  all  the  enterprises  of  life  would  be 
withheld  from  activity  in  life's  affairs.  ^^The  rough  out- 
line of  natural  right  or  liberty  must  submit  to  the  chisel  of 
the  mason  that  it  may  enter  symmetrically  into  ttie  social 
structure.''  Under  this  principle  the  defendants  are  per- 
mitted not  to  divert,  but  to  drain  their  lands,  having  due 
regard  to  their  neighbor,  provided  they  do  not  more  than 
concentrate  the  water  and  cause  it  to  flow  more  rapidly 
and  in  greater  volume  down  the  natural  streams  through 
or  by  the  lands  of  the  plaintiff.  This  license  must  be  con- 
ceded with  caution  and  prudence. 

Thisquestion  was  well  ooDsidered  and  decided  in  Waffle 
V.  N.  T.  Oen.  JR.  Co.y  53  N.  Y.,  11;  Hughes  v.  Anderson^ 
68  Ala,,  280;  PeckY.  Harrington^  109  111.,  611.  The  same 
question  has  frequently  been  incidentally  remarked  upon  by 
this  court.  It  was  fully  considered  and  decided  and  authori- 
ties cited  in  Staton  v.  H.  Co.^  109  N.  C,  337;  Jenkins  v. 
B.  Co.,  110  N.  C,  438. 

Porter  v.  Durham,  74c  N.  C,  767,  was  a  case  solely  for 
diverting  water  from  its  natural  course  and  throwing  it  on 
the  plaintiff.  That  question  was  reserved  by  the  court  and 
is  not  before  us.     We  need  not  consider  the  question  of 
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evideoce  in  the  view  we  take.  There  was  error  in  refusing 
the  defendants'  prayer  for  instruction  on  the  question  we 
have  considered. 

New  trial. 


L.  A.  and  G.  A.  McGOWAN  v.  H.  C.  HARRIS. 

Practice — Lost  Becord — New  Trial. 

Where  it  appears  that  an  appellant  has  been  guilty  of  no  laches  or  fraud 
and  the  trial  judge  certifies,  after  an  appeal,  that  his  notes  of  the 
trial  have  been  lost,  that  he  is  unwilling  to  trust  to  memory  to  set 
forth  the  evidence  in  detail,  as  should  be  done  in  &imes8  to  both 
parties,  and  requests  that  a  new  trial  be  ordered,  it  is  the  well 
settled  practice  to  grant  the  request  and  order  a  new  trial. 

Civil  action,  tried  before  Ghraham^  J.,  at  December 
Term,  1896,  of  Pitt  Superior  Court.  There  was  judg- 
ment for  the  defendants  and  plaintiff  appealed.  His 
Honor  addressed  the  following  statement  to  this  court: 

"The  notes  taken  by  myself,  which  were  very  copious, 
were  not  sent  to  me  with  the  other  papers  in  the  cause,  and 
upon  inquiry  I  flna  they  have  been  nislaid  or  lost. 

^^In  a  cause  of  this  importance  I  am  not  willing  to  trust 
to  my  memory  to  set  forth  the  evidence  in  detail  as  should 
be  done,  in  justice  to  both  parties,  and  [  therefore  request 
your  Honorable  Court  to  order  a  new  trial.'' 

Messrs.  Blount  cb  Fleming^  for  plaintiffs  (appellants). 
Mr.  James  E.  Moore^  fcr  defendant. 

DoooLAs,  J.:  In  this  case  the  judge belo^  certifies  that 
the  notes  taken  by  him  on  the  trial  have  been  mislaid  or 
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lost;  that  he  is  not  v.'illing  to  trust  to  his  meuQory  to  set 
forth  the  evidence  in  detail,  as  should  bedone^  in  justice  to 
both  parties,  and  he  therefore  requests  this  court  to  order 
a  new  trial.  There  is  no  appearance  of  laches  or  fraud  on 
the  part  of  the  appellants,  and  in  such  cases  it  is  the  \vell 
settled  practice  of  this  court  to  order  a  new  trial.  In  the 
leading  case  of  State  v.  Powers,  10  N.  C,  376,  the  opinion 
delivered  by  Taylor,  C.  J.,  says:  *'It  appears  from  the 
certificate  of  the  judge  that  a  case  presenting  the  points 
was  intended  to  have  been  made  up,  but  was  prevented 
from  his  having  lost  his  notes  of  the  trial.  Under  these 
circumstances  there  is  no  other  mode  by  which  the  justice 
of  the  case  can  be  attained  but  by  awarding  a  new  trial.  ^^ 
Cited  and  approved  in  Isler  v.  Haddock,  72  N.  C,  119; 
Sanders  v.  N'orris,  82  N.  C,  243;  Burton  v.  Green,  94 
N.  C,  215;  Simmon ss,  Andrews,  106  N.  C,  201;  Owens 
V.  Paxton,  106  N.  C,  480;  Clemmons  v.  Archbell,  107 
N.  C,  653. 

There  is  also  a  line  of  decisions  to  the  same  effect  where 
the  trial  judge  died  or  went  out  of  office  before  the  case 
was  made  up,  but  Section  550  of  the  Code  now  makes  it, 
in  such  cases,  the  duty  of  the  judge  going  out  of  office  to 
settle  the  case  as  if  he  were  still  in  office. 

These  cases  uniformly  lay  down  the  rule  that  a  new  trial 
will  not  be  ordered  ijnless  it  is  made  to  appear  that  the 
appellant  is  not  guilty  of  laches.  Simmons  v.  Andrews, 
106  N.  C,  201;  Heath  v.  Lancaster,  116  N  C,  69.  It 
would  not  be  just  to  permit  an  appellant  to  obtain,  simply 
through  his  own  negligence  or  fraud,  the  benefit  that  would 
properly  result  only  from  the  successful  prosecution  of  his 
appeal.  It  should  be  made  to  appear  affirmatively  that  he 
exercised  due  diligence  in  endeavoring  to  perfect  his  appeal, 
and  that  his  failure  to  do  so  is  not  due  to  any  act  or  negli- 
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gence  of  his  own,  or  of  another  with  his  knowledge  or  con- 
sent. 

While  in  this  case  no  such  evidence  has  been  offered  by 
the  appellants,  the  finding  and  req^iest  of  his  Honor,  who 
tried  the  case,  is  taken  as  sufficient. 

Ihe  appellants  are  entitled  to  a  ne\^  trial  and  it  is  so 

ordered. 

New  trial. 


SARAH  F.  SPRUILL  v.  NORTHWESTERN  MUTUAL  LIFE 

INSURANCE  COMPANY. 

Action  on  Life  Insurance  Policy — Life  Insurance — Contract — 
Suicide  by  Insured — Sane  or  Insane —  Trial — Presumption — 
Rebuttal — Directing  Verdict — Sufficiency  of  Evidence — Bur- 
den of  Proof 

1.  A  clause  in  a  policy  of  insurance  inserted  and  intended  to  protect  the 

insurer  from  all  liability  for  any  form  of  suicide,  whether  the  as- 
sured be  sane  or  insane,  is  not  illegal  or  contrary  to  any  well  settled 
rule  of  public  policy  or  morals. 

2.  Where  a  policy  of  life  insurance  provides  that  it  shall  become  void  if 

the  assured  shall  die  by  his  own  hand,  whether  sane  or  insane,  it 
is  immaterial  what  the  mental  condition  of  the  assured  who  dies 
by  his  own  hand  is  at  the  time  of  his  death,  the  liability  of  the 
insurer  not  being  affected  by  the  degree  of  insanity ;  and  in  the 
trial  of  an  action  on  such  a  policy  testimony  as'  to  the  mental  con- 
dition of  the  assured,  who  died  by  his  own  hand,  was  properly 
excluded. 

3.  Where  there  is  no  evidence,  or  a  mere  scintilla  of  evidence,  or  the 

evidence  is  not  sufficient,  in  a  just  and  reasonable  view  of  it  to 
warrant  an  inference  of  any  fact  in  issue,  the  Court  should  direct  a 
verdict  against  the  party  upon  whom  the  <ynus  of  proof  rests. 

4.  In  the  trial  of  an  action  on  a  life  insurance  policy  which  provided  that 

it  should  be  void  if  assured  died  by  his  own  hand,  sane  or  insane, 
within  two  years  from  date  of  policy,  the  only  issue  was,  **  Did  the 
assured  die  by  his  own  hand  within  two  years  from  the  date  of  the 
policy  sued  on?  "    A  prima  facie  case  being  made  for  the  plaintiff 
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by  proof  of  the  issuance  of  the  policy  and  death  of  the  assured, 
the  defendant  read  in  evidence  the  "proof  of  loss  "  furnished  it 
by  plaintiff,  in  which  it  was  stated  that  the  cause  of  death  was  ''  a 
pistol  shot  in  his  own  hand/'  within  two  years  from  date  of 
policy.  Such  statement  was  neither  contradicted  nor  explained  by 
plaintiff.  Held,  that  the  proof  of  such  statement  and  admission  in 
the  ''proo&of  loss  "  shifted  the  burden  of  proof  upon  the  plaintiff 
and,  there  being  no  contradiction  or  explanation  of  such  statement, 
it  was  not  error  to  direct  a  verdict  against  the  plaintiff, 

5.  The  expression,  '^  died  by  his  own  hand,"  in  a  policy  of  insurance  or 
proof  of  death  thereunder,  is  equivalent  to  '^  suicide.  *' 

Civil  action,  tried  before  Boyki/n,  J. ,  and  a  jury,  at  April 
Term,  1896,  of  Fbanklin  Superior  Court.  The  nature  of 
the  action  and  the  facts  are  stated  in  the  opinion  of  the 
court. 


Messrs.  F.  S.  SpruiU  and  C.  M,  Cooke  cfe  Son^  for  plain- 
tiff (appellant). 

Messrs.  BcMe  cfe  Mordecai  and  F.  H.  Bicsbee^  for  de- 
fendant. 

Douglas,  J. :  This  is  an  action  by  Mrs.  Sarah  F  Spruill 
against  the  Northwestern  Life  Insurance  Co.  to  recover  the 
amount  of  a  policy  of  insurance  issued  to  her  as  beneficiary 
upon  the  life  of  her  husband,  William  T.  Spruill.  The 
policy  issued  on  the  2nd  day  of  October,  1894,  provided 
that  if,  within  two  years  from  the  date  thereof ,  '^thesaid 
assured  shall,  whether  sane  or  insane,  die  by  his  own  hand, 
then  this  policy  shall  be  null  and  void."  The  assured  died 
on  the  24th  day  of  July,  1895,  from  the  effects  of  a  **pistol 
shot  in  his  own  hands,"  as  stated  in  the  proof  of  loss  fur- 
nished to  the  defendant  by  the  plaintiff,  as  required  by  the 
terms  of  the  policy.  The  complaint,  among  other  material 
allegations,  alleged:  ''That  on  the  24:th  day  of  July,  1895, 
at  and  in  the  county  of  Nash,  the  said  William  T.  Spruill 
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died,"  nvithout  stating  in  any  manner  the  cause  of  his 
death.  The  answer  of  defendant  company  set  np,  as  a  com- 
plete defence  against  any  recovery,  the  date  and  terms  of 
the  })olicy,  and  the  date  and  manner  of  death  of  the  assured, 
as  above  set  forth.  The  court  held  that  the  burden  of 
proof  rested  upon  the  defendant. 

During  the  progress  of  the  trial  the  plaintiff  proposed  to 
ask  one  W.  T.  Clark,  her  own  witness,  as  to  the  mental 
condition  of  the  assured  at  the  time  of  the  killing.  The 
defendant  objected,  the  objection  was  sustained  and  the 
plaintiff  excepted.  There  is  no  error  in  the  exclusion  of 
such  testimony,  as  in  our  view  of  the  law,  as  applicable  to 
poUcies  like  the  one  in  suit,  the  mental  condition  of  the 
assured  at  the  time  of  the  killing  is  entirely  immaterial. 
It  is  well  settled  that  under  the  old  forms  of  life  insurance 
policies,  in  which  it  ^as  provided  that  the  insurer  should  not 
be  liable  if  the  assured  ^'committed  suicide"  or  '^died  by 
his  own  hand,"  the  policy  was  not  vitiated  when  the 
assured  was  insane  at  the  time  of  suicide.  Borradaile  v. 
Hunter y  6  Mann.  &  Gr.,  668;  Life  Insurance  Co.  v.  Terry , 
15  Tall.,  680;  Bigelow  v.  Berkshire  Ins.  Co.^  93  U.  S., 
284,  and  a  long  line  ot  decisions  identical  therewith  in  the 
large  majority  of  the  States. 

In  view  of  these  decisions  the  insurance  companies  began 
to  insert  the  words  used  in  this  policy,  or  words  equivalent 
thereto.  As  the  ex pressions '  ^committed  suicide' '  and '  Mied 
by  his  own  hands"  were  held  synonymous,  the  words  added 
thereto,  '^saneor  insane,"  or  ^^feloniously  or  otherwise," 
are  regaided  as  equally  synonymous  and  intended  to  pro- 
tect the  insurer  from  all  liability  where  the  assured  com- 
mitted suicide,  whether  sane  or  insane,  and  regardless  of 
the  degree  of  insanity. 

After  careful  consideration,  we  are  of  opinion  that  such 
is  the  legal  effect  of  the  provisions  of  this  policy.  A  policy 
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of  insurance  is  a  contract  and  should  be  construed  like  all 
other  contracts  in  such  a  way  as  to  carry  out  the  manifest 
intention  of  the  parties,  unless  some  of  its  provisions,  con- 
ditions or  limitations  are  contrary  to  law  or  to  public 
policy.  It  was  clearly  the  intention  of  the  policy  of  insur- 
ance in  this  case  to  protect  the  insurer  from  all  liability  for 
any  form  of  suicide^  and  we  do  not  see  how  such  protective 
conditions  are  in  any  way  in  violation  of  law  or  of  any 
settled  rule  of  public  policy.  Nor  is  the  liability  of  the  in- 
surer affected  by  the  degree  of  insanity,  the  word  'insane" 
implying  every  degree  of  unsoundness  of  mind. 

The  distinction  drav^n  by  some  eminent  authorities  in 
cases  of  self-killing  by  an  insane  person,  '^whether  his  un- 
soundness of  mind  is  such  as  to  prevent  him  from  under- 
standing the  physical  nature  and  consequences  of  his  act  or 
only  such  as  to  prevent  him,  while  foreseeing  and  premedi- 
tating its  physical  consequences,  from  understanding  its 
moral  nature  and  aspect,'^  does  not  commend  itself  to  our 
better  judgment.  It  seems  to  belong  rather  to  the  domain 
of  speculative  pyschology  than  to  the  practical  administra- 
tion of  the  law. 

The  determination  of  that  shadowy  line  between  mental 
twilight  and  night,  where  the  last  faint  rays  of  reas<^n, 
resting  for  a  moment  on  the  horizon  of  the  mind,  fade 
away  into  utter  darkness,  is  practically  beyond  the  power 
of  finite  understanding,  and,  to  the  jury,  would  necessarily 
be  a  matter  of  mere  speculation,  depending  more  upon  their 
sympathy;  than  their  judgment.  Of  ccurse  the  above  rule 
does  not  include  death  by  accident  or  mistake,  such  as  the 
accidental  discharge  of  a  pistol  in  the  hands  of  the  assured, 
or  poison,  or  an  overdose  of  medicine  taken  by  mistake. 
There  must  be  at  least  physically  some  suicidal  intent,  no 
matter  how  far  removed  from  a  responsible  mental  opera- 
tion.    We  believe  this  rule  to  be  in  accordance  with  the 
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better  line  of  decisions  prevailing  in  the  majority  of  courts. 
In  the  leading  and  well  considered  case  of  De  Gogorza  v. 
Knickerbocker  Life  Insurance  Co.^  65  N.  Y.,  235,  the  court 
says:  *'We  have  therefore  only  to  consider  the  interpreta- 
tion to  be  given  to  the  language  of  the  contract  of  insur- 
ance, for  no  question  is  made  but  that  it  was  fully  under- 
stood and  agreed  to  by  both  parties.  It  can  scarcely  be 
doubted  that  an  insurer  of  the  life  of  a  person  may  by  apt 
language  guard  himself  from  liability  for  all  disasters  if  the 
ei  em ption  does  not  contravene  public  policy.  He  may  pro- 
vide that  if  the  assured  shall  die  of  the  small  pox,  or  any 
other  speciSc  disease  of  the  body,  he  would  not  be  liable, 
and  there  appears  to  be  no  reason  why  he  may  not  guard 
himself  against  liability  if  death  results  from  any  disease 
of  the  mind.  Indeed,  it  is  said  by  Rapallo,  J.,  in  Van 
Zandi  v.  Insurance  Co.^  55  N.  Y.,  169,  'that  no  rational 
doubt  can  be  entertained  that  a  condition  exempting  the 
insurers  from  liability  in  case  of  the  death  of  the  assured 
by  his  own  hand,  whether  sane  or  insane,  would  be  valid 
if  mutually  agreed  upon  between  the  insurer  and  the  in- 
sured,' and  then  in  substance  adds  'that  if  nothing  is  said 
with  respect  to  insanity,  the  result  is  that  a  party  does  not 
die  by  his  own  band'  if  his  death  happens  from  the  invol- 
untary act  of  a  madman.  This  view  of  the  question  is  but 
a  very  concise  and  accurate  statement  of  the  law  as  an- 
nounced in  cases  previously  adjudged.  *  *  *  The  word 
'insane'  or  'insanity'  ordinarily  implies  every  degree  of  the 
unsoundness  of  mind,  and  in  this  case  we  assume  that  the 
assured  was  in  the  very  last  degree  mad  or  insane,  so  that 
the  mere  act  of  self-destruction  was  wholly  involuntary." 
After  reviewing  some  of  the  leading  cases  the  court  con- 
cludes: ''We  prefer  to  place  our  decision  upon  the  ground 
that  the  words  of  the  proviso  in  the  policy  before  us,  by 
plain  rules  of  interpretation,  exempt  the  insurer  from  lia- 
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bility.  That  this  language,  in  view  of  previous  decisions, 
was  inserted  for  such  a  purpose,  cannot  be  doubted  and 
that  it  was  agreed  to  by  both  the  insured  and  the  insurer 
is  not  questioned,  and  that  it  is  a  provision  allowed  by  law 
no  one  denies.  We  are  to  say  from  these  words  what  the 
parties  must  have  intended,  and  we  cannot  properly  say 
that  additional  words  having  no  meaning  were  inserted  in 
the  contract,  and  if  they  mean  anything  it  is  just  what  the 
words  commonly  import,  and  that  is,  if  death  ensues  from 
any  physical  movement  of  the  hand  or  body  of  the  assured, 
proceeding  from  a  partial  or  total  eclipse  of  the  mind,  the 
insurer  goes  free." 

In  Scarth  v.  Life  Society.  75  Iowa,  346,  the  court  says: 
''We  think  that  the  better  rule,  and  the  logical  conclusion 
of  all  the  above  cases,  is,  that  the  condition  in  the  policy 
was  intended  to  include  self-destruction,  no  matter  what  the 
mental  condition  of  the  insurt3d  was  at  the  time  of  the  act 
which  caused  the  death.  Of  course,  the  policy  was  never 
intended  to  include  death  by  accident,  as  by  taking  poison 
by  mistake,  the  accidental  discharge  of  a  gun  or  pistol  held 
in  the  hands  of  the  insured,  or  the  like.  It  means  all  sui- 
cidal acts,  whether  such  as  are  demonstrated  as  criminal  or 
such  as  are  the  offspring  of  insanity. "  This  construction 
appears  to  have  been  subsequently  followed  in  the  Supreme 
Court  of  the  United  States,  as  well  as  ]^ew  York  and  the 
majority  of  the  leading  insurance  States.  JSigelow  v.  In- 
surance Co.  J  supra;  Insurance  Co.  v.  McConkey^  127  U.  S., 
661;  Insurance  Co,  v.  Akens^  150  U.  S.,  468;  liUey  y, 
Ins.  Co.y  25  Fed.  Rep.,  315;  Billings  v.  Ins.  Co.^  64  Vt., 
78;  Chapman  v.  Ins.  Co.^  6  Bissell,  238;  Penfold  v.  Ins. 
Co.,  P.  85  N.  Y.,  318;  Adkins  v.  Ins.  Co.,  70  Mo.,  27; 
Pierce  v.  Ins.  Co.,  34  Wis.,  389;  Life  Asso.  v.  Payne, 
(Texas),  32  S.  W.  Rep.,  1066. 

In  Connecticut  Mutual  Life  Ins.    Co.  v.  Akens^  supra, 
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the  court,  while  affirming  the  jadgtnent  in  favor  of  the 
plaintiff,  disiinctlj  recognized  the  principle  herein  adopted 
by  the  following  distinction  (p.  475):  ^^The  clause  (then 
under  construction)  contains  no  such  significant  and  deci- 
sive words  as  ^die  by  suicide,  sane  or  insane'  as  in  Bigelow 
V.  Berkshire^  cfec,  8upra^  or  'by  suicide,  felonious  or  other- 
wise, sane  or  insane'  as  in  Insurance  Co.  v.  McCorikey^  127 
U.  S.,  661." 

In  the  case  before  us  any  possible  hardship  arising  from 
the  eixclusion  of  all  liability  for  death  from  suicide  is  met 
by  the  termination  of  this  condition  after  the  lapse  of  two 
years  from  the  date  of  the  policy,  which  then  becomes  in- 
contestible.  The  question  of  the  possible  waiver  of  such  a 
condition  by  the  acceptance  of  premiums  after  the  insured 
was  wholly  or  partially  insane,  or  threatened  with  insanity, 
is  not  before  us. 

The  only  exception  remaining  for  us  to  consider  is  that 
of  the  plaintiff  to  the  action  of  the  trial  judge  in  directing 
the  jury  to  answer  the  issue  in  the  affirmative.  The  only 
issue  was  as  follows:  *'Did  William  T.  Spruill  die  by  his 
own  hand  within  two  years  from  the  date  of  the  policy 
sued  on?"  The  force  of  this  exception  depends  upon  the 
consideration  of  several  important  principles.  The  action 
of  the  judge  cac  be  sustained  only  under  the  doctrine, 
firmly  established  in  this  State,  that  where  there  is  no  evi- 
dence, or  a  mere  scintilla  of  evidence,  or  the  evidence  is  not 
sufficient,  in  a  just  and  reasonable  view  of  it,  to  warrant  an 
inference  of  any  fact  in  issue,  the  court  should  not  leave 
the  issue  to  be  passed  upon  by  the  jury,  but  should  direct 
a  verdict  against  the  party  upon  whom  the  burden  of  proof 
rests.  Covington  v.  Newherger^  99  N.  C,  523,  citing 
Brovm^,  Kinsey^  81  N.  C,  245;  Best  v.  Frederick^  84 
N.  C,  176;  State  V.  White,  89  N.  C,  462;  State  y..P(meU^ 
94  N.  C,  965.     That  the  verdict  should  be  directed  against 
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the  party  on  whom  rests  the  burden  of  proof,  is  the  essence 
of  the  rule.  We  have  examined  the  large  number  of  cita- 
tions in  the  elaborate  brief  of  the  learned  counsel  for  the 
defendant,  and  cannot  find  a  single  case  of  a  direction  to 
the  contrary.  In  Purifoy  v.  Railroad^  108  N.  C,  100, 
the  direction  was  in  favor  of  the  defendant  upon  a  counter 
claim  as  well  as  the  original  cause  of  action,  but  they  both 
depended  upon  the  same  state  of  facts,  and  as  there  was  no 
cxmflici  in  the  testimony,  the  case  practically  resolved  itself 
into  mere  questions  of  law.  The  doctrine  undei  dicussion 
is  of  English  origin  and  of  comparatively  recent  acceptance 
in  this  State.  The  case  of  Wittkowaky  v.  Wasson^  71  N. 
C,  451,  was  apparently  the  first  authoritative  exposition 
of  the  doctrine  as  it  now  stands,  although  citing  the  case 
of  State  \.  Vinson^  63  N.  C,  335.  The  former  case,  em- 
phasized by  the  qualified  assent  of  Justice  Reade  and  the 
unqualified  dissent  of  Justice  Bynum,  cites  with  the  warmest 
approval  the  following  quotation  from  the  opinion  of  Welles, 
J.,  delivered  in  the  English  Court  of  Exchequer  Chamber,  to 
wit:  **There  is  in  every  case  a  preliminary  question  which 
is  one  of  law,  viz.,  whether  there  is  any  evidence  on  which 
the  jury  could  properly  find  the  question  for  the  party  on 
whom  the  ombs  of  proof  liei.  If  there  is  not,  the  judge 
ought  to  withdraw  the  question  from  the  jury  and  direct  a 
non-suit  if  the  onus  is  on  the  plaintiff,  or  direct  a  verdict  for 
the  plaintiff  if  the  onus  is  on  the  defendant.  It  was  for- 
merly considered  necessary  in  all  cases  to  leave  the  question 
to  the  jury  if  there  was  any  evidence,  even  a  scintilla,  in 
support  of  the  case,  but  it  is  now  settled  that  the  question 
for  the  judge  (subject,  of  course,  to  review  is  as  stated  by 
Maule,  J.,  in  Jewell  v.  Parr,  13  C.  B.,  916:  76  E.  C.  L. 
R.,  not  whether  there  is  literally  no  evidence,  but  whether 
there  is  none  that  ought  reasonably  to  satisfy  the  jury  that 
the  fact  sought  to  be  proved  is  estalished.^'     Reade,  J., 
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assenting,  says:  ''I  assented  to  the  decision  as  delivered  in 
the  opinion  of  Brother  Rodman,  upon  the  explanation 
therein,  that  it  was  not  to  be  interpreted  as  an  innovation  ^ 
npon  the  established  rule  that  the  jary  are  the  sole  judges 
of  the  weight  of  evidence  without  any  intimation  of  opinion 
on  the  part  of  the  jadga/'  The  rule  laid  down  in  that 
opinion  is  now  too  firmly  established  to  be'  questioned,  but 
it  can  be  carried  no  further  without  dangerously  infringing 
upon  constitutional  provisions. 

His  Honor  had  already  ruled  tnat  the  burden  of  proof 
rested  upon  the  delendant,  and  we  think  properly  so.  The 
presumption  is  always  against  suicide,  as  it  is  contrary  to 
the  general  conduct  of  mankind.  MaUory  v.  Ins,  Co.^  47 
N.  Y.,  54,  cited  and  approved  in  Insurance  Co.  v.  McCon- 
key^  supra  ;  Insurance  Co.  v.  Akens^  supra. 

It  is  further  held  that  where  the  words  of  a  policy  do  not 
clearly  indicate  the  intention  of  the  parties,  the  courts 
should  lean  to  that  interpretation  \iuich  is  most  favorable 
to  the  assured.  McConkey's  case,  supra^  citing  a  large 
number  of  cases. 

If  the  verdict  of  a  jury  is  in  the  opinion  of  the  court 
against  the  weight  of  evidence,  it  can  be  set  aside,  and  to 
the  proper  exercise  of  this  discretion  there  can  be  no  objec- 
tion. But  to  permit  the  judge  to  pass  upon  the  sufficiency 
of  the  evidence  necessary  to  rebut  a  legal  presumption  with- 
out submission  to  the  jury  would  infringe  upon  the  exclu- 
sive powers  of  the  jury.  Hardison  v.  Railroad.,  at  this 
term.  The  determination  of  the  necessary  character  and 
legal  effect  of  that  evidence  belongs  to  the  court  as  a  ques 
tion  of  law,  tut  its  weight  must  be  left  with  the  jury  as  a 
matter  of  fact.  Witikoiosky  v.  Wasson.^  supra ;  Best  v. 
Frederick,,  84  N.  C,  176;  StaU  v.  Poxcell,  94  N.  C,  965; 
State  V.  McBryde^  97  N.  C,  393;  Powers  v.  Erwin,  108 
N.  C,   522;  State  v.    Chancy,   110  N.  C,  507;    Young  v. 
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Alfordj  118  N.  C,  215,  and  numerous  other  cases.  The 
rule  laid  do\«n  in  some  authorities  that  \^herever  the  judge 
^ould  be  justified  in  setting  aside  the  verdict  as  against  the 
weight  of  evidence,  he  would  be  equally  justified  in  taking 
the  case  from  the  jury  and  directing  a  verdict,  cannot  re- 
ceive our  sanction.  It  is  not  the  law  in  North  Carolina, 
and  never  can  be  under  our  present  Constitution.  '^The 
ancient  mode  of  trial  by  jury,"  guaranteed  by  the  Consti- 
tution, is  that  at  common  law,  and  is  none  the  less  the  right 
of  the  citizen  than  it  was  of  the  subject.  Direction  of  a 
verdict  and  granting  anew  trial  are  essentially  diderent  in 
nature  and  effect.  The  one  regulates  the  trial  by  jury,  the 
other  denies  it;  the  one  recommits  the  case  to  the  jury,  the 
other  takes  it  away  completely;  the  one  merely  reopens 
'the  case  for  a  fairer  trial,  while  the  other  ends  it  without 
redress,  save  the  precarious  method  of  appeal,  where  findings 
of  fact  can  be  reviewed  only  froii  the  meager  notes  of  the 
judge  and  the  uncertain  recollection  of  counsel.  The  mere 
fact  that  the  judge  can  never,  save  by  waiver  or  consent, 
render  a  verdict,  but  can  direct  it  onlv  in  the  name  of  the 
jury,  shows  the  intent  and  spirit  of  the  law. 

These  principles  are  ''fundamental."  and  "a  frequent 
recurrence"  thereto  is  of  constitutional  obligation. 

The  issuing  of  the  policy  and  the  death  of  the  assured, 
alleged  in  the  complaint  and  admitted  in  the  answer,  made 
a  prima  facie  case  for  the  plaintiff.  The  onv;S  was  thus 
shifted  by  the  pleadings  to  the  defendant,  and  was  assumed 
bv  it.  After  the  conclusion  of  its  oral  testimonv,  th3  de- 
fendant  read  in  evidence  the  proof  of  claim  sent  on  to  the 
defendant  b\  the  plaintiff,  in  which  it  was  stated  that  the 
cause  of  death  of  the  assured  was  ''pistol  shot  from  his 
own  hand,"  This  statement,  unexplained,  was  an  admis- 
sion of  suicide,  and  at  once  shifted  the  burden  of  proof 
upon  tne  plaintiff.     Insurance  Co.  v.   Xewtoa^  22   Wall., 
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82;  Insurance  Co.  V,  Higginhotham^  95  XJ.  S.,  380.  The 
cause  of  death  as  given,  vihen  unes plained,  negatives  the 
accidental  discharge  of  the  pistol,  for  the  expression  ^'died 
by  his  own  hand,^'  which,  in  its  broadest  sense,  might  in- 
clude accidental  death,  has  been  uniformly  gi\en  by  the 
courts  a  well  recognized  meaning  as  being  equivalent  to 
^  ^suicide. '^  The  plaintiff,  though  she  went  on  the  stand 
herself,  in  no  wise  contradicted  this  import  of  the  words; 
noi  did  she  testify  to  any  facts  tending  to  show  she  had 
used  them  by  mistake  or  inadvertence.  Her  admission, 
unexplained    and    uncontradicted,    justified  his  Honor's 

direction  to  the  jury. 

No  error. 


IN  RE  YOUNG  {Habeas  Corpus  Proceeding). 

Testamentary  Guardian — Custody  of  Ward. 

Where  a  testator,  by  bis  will,  appointed  guardians  of  the  persons  and 
estate  of  bis  children,  with  directions  that  the  latter  should  be 
placed  with  bis  siHter  S.  until  their  majority  and  the  children  had 
been  so  placed  with  her  but  been  taken  from  her  by  their  maternal 
grandparents,  and  in  a  proceeding  by  habeas  corpus  it  appeared  that 
the  deceased  had  for  some  time  before  his  death  boarded  with  his 
said  sister,  knew  her  disposition  and  habits  of  living,  and  it  also  ap- 
peared that  she  was  unable,  by  reason  of  her  circumstances  in  life 
and  the  allowance  made  by  the  will  for  the  support  of  the  children, 
to  give  them  proper  attention;  Held^  that,  in  the  absence  of  a  find- 
ing that  the  sister  S.  was  an  unsuitable  person  to  have  their  custody, 
the  childrpn  should  be  restored  to  her  until  she  voluntarily  surren- 
ders her  trust  or  proves  unworthy  of  it,  in  which  latter  case  the 
guardians  or  the  court  will  terminate  it  at  the  instance  of  any  person 
interested  in  the  matter. 

Clark,  J.,  concurring  in  the  reversal  of  the  order  w^hich  committed  the 
children  to  the  grandparents,  is  of  the  opinion  that  they  should  not  be 
restored  to  S.,  but  should  be  committed  to  the  care  of  the  guardians  to 
exercise  their  discretion  as  to  whether  they  shall  put  them  again  with  S. 
or  dispose  of  them  otherwise. 
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Douglas,  J.,  concurring,  substantially,  in  the  views  of  Mr.  Justice 
Clark,  is  of  the  opinion,  nevertheless,  that  in  no  event  should  the  chil- 
dren be  again  placed  with  S. 

Petition  for  Habeas  Goi^ua^  by  Ernest  F.  Young  and  H. 
G.  Connor,  guardians,  and  Eettie  E.  Seltzer,  to  have  the 
persons  of  their  wards  committed  to  them,  pending  in  Wil- 
son Superior  Court,  and  heard  before  Robinson^  e/.,  at 
Chambers,  in  Goldsboro,  on  the  Ist  day  of  January,  1897. 
From  an  order  aismissing  the  petition,  the  petitioners  ap- 
pealed. 

Messrs.  Shepherd  cJ&  Bushee  and  ZT.  G,  Connor^  for  peti- 
tioners (appellants). 

Messrs,  Ay  cock  c&  Daniels  and  S.  A,   Woodard^  contra. 

Montgomery,  J.  In  his  last  will  and  testament,  the  tes- 
tator, C.  A.  Young,  named  H.  G.  Connor,  one  of  the  peti- 
tioners, his  executor,  and  also  appointed  him  guardian  of  his 
three  children,  Charles,  Harry  and  Frank  Young,  of  the 
respective  ages  of  iBfteen,  five  and  three  years.  The  fol- 
lowing is  the  language  of  the  will  in  reference  to  the  guar- 
dianship: '  'I  hereby  expressly  instruct  and  direct  the  guar- 
dian of  my  said  sons  to  place  my  said  sons  in  the  sole  and 
exclusive  charge,  control  and  custody  of  my  sister,  Mrs. 
Betty  R.  Setzer,  who  shall  have  the  sole  and  exclusive  care, 
control  and  custody  of  my  said  sons,  with  the  assistance 
and  counsel  of  the  said  guardian,  until  each  of  my  said 
sons  shall  arrive  at  the  age  of  twenty-one  years.  I  direct 
and  impress  upon  the  said  guardian  the  duty  of  executing 
this  provision  of  my  will.  I  also  direct  the  said  guardian 
to  pay  to  my  said  sister  a  fair  compensation  for  the  board 
and  care  of  my  said  sons,  and  to  furnish  her  with  all  such 
sums  as  may  be  necessary  for  their  welfare  and  comfort. 
I  also  direct  the  said  gusrdian,  with  the  counsel  and  advice 
of  my  said  sister,  to  provide  for  the  education  of  my  said 
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sons  in  sach  v^ay  and  at  such  schools  as  my  said  sister  and 
said  guardian  shall  think  best  for  my  said  sons.  I  hereby 
nominate  and  appoint  my  friend  H.  6.  Connor,  of  Wilson, 
N.  C,  n:y  true  and  lawful  executor  to  this  my  last  will, 
and  confer  upon  him  all  the  powers  and  impose  upor^  him 
all  the  duties  incident  to  the  provisions  of  this  said  will.  I 
hereby  nominate  and  appoint  my  said  friend,  the  said  H. 
6.  Connor,  guardian  of  the  persons  and  estate  of  my  said 
children,  Charles,  Harry  and  Frank  Young,  with  the  pow- 
ers and  duties  incident  to  said  trust,  and  direct  him  to  exe- 
cute the  provisions  of  this  will  in  regard  to  the  custody  of 
my  said  soos."  Later,  by  codicil^  the  testator  named  his 
brother,  £.  F.  Young,  another  of  the  petitioners,  a  co-ex- 
ecutor and  guardian  of  his  children,  ^^to  have  equal  power 
and  rights  in  every  respect  with  my  said  friend  H.  G.  Con- 
nor, iri  the  execution  of  said  will  and  the  duties  of  guar- 
dian/' It  was  further  provided  in  the  codicil  that  the  sum 
of  |40  per  month  was  to  be  paid  to  Mrs.  Setzer,  the  other 
petitioner,  as  a  compensation  for  the  board  and  care  of  the 
children,  as  l(*ng  as  they  should  remain  with  hei. 

The  children  had  been  living  with  Mrs.  Setzer  after  the 
testator's  death  until  the  13th  of  December  last,  when 
they  were  taken  by  their  grandparents  of  the  maternal  line, 
the  respondents,  without  the  knowledge  and  consent  of 
Mrs.  Setzer,  or  of  the  guardians.  In  justification  of  this 
course,  the  respondents  averred  that  the  children  ^ere  not 
receiving  proper  attention  and  care  from  Mrs.  Setzer.  Upon 
the  hearing  of  the  matter.  Judge  Robinson  ordered  that  the 
custody  of  the  infants  be  given  to  the  respondent,  Calvin 
Barnes,  cntil  the  further  order  of  the  court.  The  order 
was  based  on  the  following  facts,  which  His  Flonor  had 
found  upon  the  investigation: 

1.  That  during  the  time  the  infants  remained  with  the 
petitioner,  Mrs.  Setzer,  they  did  not  receive  the  same  care 
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and  attention  they  would  have  received  at  the  home  of  the 
respondent;  that  while  with  Mrs.  Setzer  they  were  not 
properly  clothed,  and  their  persons  were  allowed  to  remain 
unclean. 

2.  That  Mrs.  Setzer  conducts  a  boarding  house  in  Wil- 
son, and  has  a  large  family  of  her  own,  and  is  unable  to 
give  the  infants  proper  personal  attention. 

3.  That  the  respondent  and  his  w  ife  are  the  grandpa- 
rents of  the  infants,  and  are  greatly  attached  to  them ; 
that  the  infants,  in  presence  of  court,  showed  affectionate 
attachment  for  the  grandparents,  who  are  in  every  way  well 
fitted  to  properly  care,  provide  for  and  rear  said  infants. 

We  think  the  order  was  erroneous.  There  is  not  a  word 
in  the  finding  of  facts  nor  in  the  whole  record  intima- 
ting that  the  petitioner,  Mrs.  Setzer,  was  not  a  fit  and  suit- 
able person,  morally  and  socially,  to  have  the  care  and 
nurture  of  the  children.  In  fact,  the  petitioners  (guardians) 
pray  for  the  return  of  the  children  to  Mrs.  Setzer,  and  al- 
lege that  ''she  is  amply  able  and  willing  to  discharge  the 
trust  reposed  in  her  by  the  testator  in  regard  to  the  care 
and  control  of  the  infants,"  and  that  "she  is  in  every  way 
a  discreet  and  suitable  person  to  have  care  of  the  in- 
fants.-' The  petitioners  show  that  the  testator,  at  and  be- 
fore his  death,  lived  in  the  sarae  ho'jse  with  Mrs.  Setzer, 
and  that  the  brother  and  sister  consulted  freely  and  fully 
on  the  matter  of  her  taking  care  of  the  children  after  his 
death.  He  knew  well  his  sister,  her  manner  of  housekeep- 
ings, and  all  her  ways  of  life,  and  it  is  not  shown  in  the 
findings  of  fact,  or  any  where  else  in  the  record,  that  she  had 
undergone  any  change  in  her  manner  of  life  or  in  her  character 
since  her  brother's  death.  The  amount  of  money,  §40  per 
month,  as  compensation  for  the  board  and  care  of  the  chil- 
dren, is  evidence  that  the  testator,  though  a  rich  man,  in- 
.tended  that  his  children  should  be  reared  in  a  very  plain 
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and  economical  way.  He  knew  that  $40  per  month  would 
not  be  sufficient  for  the  children  to  be  indulged  in  fashion- 
able clothings  a  sumptuous  table  or  constant  baths.  Mrs. 
Setzer  has  done  probably  the  best  she  could  on  the  amount 
allowed  for  the  support  of  the  children.  And,  here  it  may 
be  remarked,  by  the  way,  that  should  it  turn  out  in  the 
experience  of  the  guardians  that  $40  per  month  could  not 
be  sufficient  for  the  necessary  and  reasonable  wants  of  the 
children,  the  guardians  would  be  justifiable  in  making  such 
iurther  expenditures,  out  of  the  large  income  of  their 
ward's  estate,  as  would  be  proper  and  just,  considering 
always  the  intention  of  the  testator  that  the  rearing  and 
training  of  the  children  should  be  arranged  on  an  economic 
and  unostentatious  basis. 

But  besides  all  these  matters,  the  order  ol  the  judge 
cannot  be  upheld,  for  the  reason  that  the  petitioners,  Con- 
nor and  Young,  are  the  guardians  of  the  persons  and  prop- 
erty of  the  children  by  the  very  terms  of  the  will — *'I 
hereby  nominate  and  appoint  my  said  friend,  H.  G.  Con- 
nor, guardian  of  the  persons  and  estates  of  my  said  chil- 
dren, with  the  powers  and  duties  incident  to  the  said  trust. '^ 
And  the  other  petitionei.  Young,  by  the  codicil,  is  given 
*'equal  power  and  rights  in  every  respect  with  my  friend 
D.  6.  Connor,  in  the  execution  of  said  will  and  duties  of 
guardian.'^  The  clear  intention  of  the  testator  was  that 
as  iDug  as  the  sister,  Mrs.  Setzer,  lived,  she  was  to  have 
the  personal  care  and  keeping  of  the  children  until  their 
majority.  If,  on  the  other  hand,  her  treatment  of  the 
children  Ehould  become  unkind,  or  if  she  should  fail  to 
provide  things  suitable  for  them,  according  to  the  allow- 
ance made  in  the  will,  it  would  then  be  the  duty  of  the 
guardians,  under  the  provisions  of  tbe  will,  and  as  matter 
of  law,  to  interpose,  and  either  stop  abuses  or  take  the  in- 
fants from  her   keeping.     In  case  of  the  death  of   Mrs. . 
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Setzer,  it  cannot  be  doubted  that  the  guardians,  under 
the  requirements  of  the  will,  would  be  invested  at  once 
with  the  legal  custody  of  the  children.  These  guardians, 
by  the  will,  were  to  share  in  the  labotH  of  Mrs.  Setzer  in 
bringing  up  the  children*  and  as  we  have  said,  in  case  of 
her  death  they  could  not,  if  they  desired,  escape  the  re- 
sponsibility of  the  guardianship  of  the  children.  They 
were,  as  v^e  have  said,  the  duly  appointed  testamentary 
guardians  of  the  persons  and  estates  of  these  children,  and 
that  authority  and  trust,  in  its  fullest  import,  was  only 
limited  to  the  extent  that  while  Mrs.  Setzer  lived  and  re- 
mained in  her  character  and  manner  of  living  as  she  was 
when  the  testator  placed  the  children  under  her  care,  and 
did  the  best  she  could  for  the  infants  upon  the  aiuount 
allowed  to  her,  she  should  have  the  care  and  keeping  of 
the  persons  of  the  children. 

SO)  we  concluded  that  his  Honor  was  not  authorized  by 
the  law  to  make  an  ordei*  under  his  findings  of  fact, 
whereby  the  children  should  be  kept  out  of  the  caie  and 
custody  of  the  petitioner,  Mrs.  Setzer;  and  we  also  con- 
clude that,  if  good  cause  had  been  shown  why  the  custody 
and  care  of  the  children  should  have  been  taken  from 
Mrs.  Setzei,  it  could  not  be  that  the  claims  of  the  guar- 
dians, under  this  will,  could  have  been  set  aside  in  favor  of 
the  grandparents  or  any  one  else,  without  a  proceeding 
for  that  purpose  directed  against  the  guardians  and  in  the 
proper  jurisdiction.  We  both  respect  and  admire  the 
grandparents^  tender  lo^e  for  Dhe  orphan  children  of  their 
favorite  daughter,  who  is  deceased.  Our  sympathies  are 
enlisted  in  their  behalf  over  the  grievous  disappointment 
they  meet  with  in  this  decision,  and  we  would  be  glad  to 
be  the  instruments  of  making  their  declining  ^y ears  peace- 
ful and  happy,  but  the  law  is  not  sentiment  nor  is  it  al- 
ways religion. 
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The  children  must  be  returned  to  the  custody  and  care 
of  the  petitioner,  Mrs.  Setzer.  If  it  should  turn  out  that 
she  dotss  not  desire  the  further  custody  of  the  infants,  she 
can  give  up  the  trust,  and  the  guardians  can  then  make  other 
arrangements  for  their  care.  If  she  should  abuse  her 
trust,  the  guardians  are  charged  with  the  duty  of  putting 
an  end  to  it  and,  if  they  sbould  decline  to  do  their  duty, 
the  courts  are  open  for  proceedings  against  them  by  any 
person  interested  in  the  matter. 

Error. 

Cla.rk,  J.,  concurring:  I  concur  in  the  conclusion  that 
the  judgment  appealed  from,  which  committed  the  custody 
of  the  children  to  the  grandparents,  was  erroneous.  The 
testator  appointed  H.  G.  Connor  and  his  brother,  E.  F. 
Young,  ^^guardians  of  the  persons  and  estates"  of  his  chil- 
dren. There  is  neither  allegation,  proof,  nor  even  sugges- 
tion that  they  are  unfit  for,  or  have  been  derelict  in  the 
performance  of  that  trust,  and  I  see  no  warrant  of  law  to 
discharge  them  from  any  part  of  it.  The  will  instructed 
them  to  plac^  the  children  with  Mrs.  Setzer.  If  such  sub- 
agent  proved  unfit,  they  would  not  relieve  the  guardians 
of  the  trust  as  to  the  persons  of  the  children,  unless  the 
guardians  were  shov^n  to  have  connived  at  or  been  respon- 
sible in  some  way  for  the  shortcomings  of  their  agent. 
The  will  does  not  gi\e  the  custody  of  the  children  to  Mrs. 
Setzer,  but  to  the  guardians,  with  instructions  to  place 
them  with  her.  In  view  of  this  fact  and  the  findings  of 
nis  Honor,  that  while  with  Mrs.  Setzer  the  children  '^wete 
not  properly  clothed,  and  their  persons  w  ere  allowed  to 
remain  unclean,"  and  that  she  is  ''unable  to  give  the  in- 
fants proper  personal  attention,"  I  cannot  concur  in  the 
order  that  the  children  should  be  returned  to  the  custody 
of   Mrs.  Setzer.     I  am  of  opinion  that  the  order  of  the 
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court  below  giving  the  custody  to  the  grandparents  should 
be  set  aside,  and  the  children  should  be  returned  to  the 
custody  of  H.  G.  Connor  and  E.  F.  Young,  whom  the  will 
creates  ^  ^guardians  of  the  persons  and  estates  of  the  said 
children. '^  Whether  or  not  the  said  guardians  shall  con- 
tinue to  observe  the  directions  of  the  will,  to  entrust  the 
care  of  the  children  to  Mrs.  Setzer,  is  a  matter  resting  in 
the  sound  discretion  of  the  guardians,  subject  to  the  super- 
vision ol  the  court  under  proper  application.  There  can 
be  no  doubt  that  they,  knowing  the  facts  and  circum- 
stances thoroughly,  will  place  the  children  with  her  or 
some  one  else,  according  as  their  best  interests  will  re- 
quire, and  for  sufficient  reason,  which  will  be  satisfactory 
to  a  court  of  chancery. 

Douglas,  J. :  I  substantially  concur  in  the  concurring 
opinion  of  Mr.  Justice  Clark,  except  in  its  conclusion.  In 
view  of  the  nndings  of  His  Honor  at  the  hearing  below,  I 
think  it  would  be  manifestly  improper  for  the  testament- 
ary guardians,  Connor  and  Ycung,  to  again  place  the  chU- 
dren  in  the  custody  and  care  of  Mrs.  Setzer,  whose  inabil- 
ity to  take  proper  care  of  the  children,  from  whatever 
cause  it  may  arise,  has  been  passed  upon  as  a  fact  by  a 
court  of  competent  jurisdiction. 

Faibcloth,  C.  J.,  concurs  with  Dotjolas,  J. 
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McKay  v,  Chapin. 
MARGARET  M.  McKAY  v.  L.  B.  CHAPIN. 

Injunction — IVespass — Cutting  Timber — Injunction  Bend. 

1.  An  allegation,  in  an  action  for  an  injunction,  that  defendant  is  in- 

solvent and  is  cutting  down  timber  trees  on  plaintiff's  land  and 
hauling  them  off  and  threatens  to  continue  to  do  so,  to  the  irre- 
parable damage  of  the  plaintiff,  is  sufficient,  if  true,  to  authorize 
an  injunction  and  the  appointment  of  a  receiver. 

2.  Since  the  enactment  of  Chap.  401,  Acts  of  1885,  it  is  not  necessary  to 

allege  the  insolvency  of  the  defendant  in  an  application  for  an  in- 
junction when  the  trespass  is  continuous  in  its  nature  or  consists  in 
the  cutting  or  destruction  of  timber  trees. 

3.  A  restraining  order  issued  without  a  bond  from  plaintiff,  as  required 

by  section  341  of  The  CodCy  is  irregular,  but  not  void. 

4.  Although  a  bond  in  an  application  for  a  restraining  order  is  manda- 

tory, the  irregularity  in  the  writ  without  bond  is  cured  by  the 
subsequent  execution  of  a  proper  undertaking,  which  will  be 
allowed,  even  in  this  court. 

Motion  to  continue  a  restraining  order  granted  by  Mc- 
Iver^  «/.,  at  Chambers,  February  8,  1896,  and  for  the  ap- 
pointment of  a  receiver  heard  before  him  at  Chambers,  in 
Littington,  N.  C,  on  February  8,  1896.  The  defendant 
filed  a  counter  affldavit  denying  the  material  allegations  in 
plaintiff's  affidavit,  and  moved  to  vacate  said  restraining 
order,  on  the  ground  that  no  complaint  had  been  filed  show- 
ing facts  sutficient  to  entitle  the  plaintiff,  or  that  the  affi- 
davit filed,  if  true,  was  net  sufficient  to  entitle  plaintiff  to 
lelief.  Bis  Honor  lefnsed  the  motion,  and  defendant  ex- 
cepted. The  defendant  then  moved  to  vacate  said  re- 
straining order  on  the  ground  that  said  order  had  been  im- 
properly granted,'  for  the  reason  that  it  was  issued  without 
requiring  as  a  condition  precedent  the  filing  of  an  under- 
taking, indemnifying  defendant  against  such  damage  as  he 
might  sustain  by  reason  of  the  issuing  of  said  order. 

His  Honor  refused  said  motion,  and  signed  the  order 
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continuing  the  restraining  order  until  the  iinai  hearing  in 
this  cause,  and  for  the  appointment  of  a  receiver,  and  the 
defendant  excepted  and  appealed. 

Mr,   W.  E.  Murchison^  iui  plaintiff. 
Messrs.  L.  B.  Chapin  and  F,  P.  Jones,  for  defendant 
(appellant). 

Clark,  J. :  The  allegation  that  the  defendant  is  in- 
solvent and  is  cutting  down  timber  trees  on  plaintiff's  land 
and  hauling  them  off,  and  threatens  to  contmue  to  do  so, 
to  the  irrepaiable  damage  of  the  plaintiff,  is  sufficient,  if 
true,  to  authorize  an  injunction  to  issue,  and  the  appoint- 
ment of  a  receiver.  Dunkart  v.  Rineharty  87  N.  C,  224; 
Lumher  Co.  v.  Wallace^  93  N.  C,  22.  Indeed,  it  i«  not 
now  necessary  to  allege  insolvency  in  such  case.  Ousby  v. 
Neal,  99  N.  C,  146;  Acts  1885,  Ch.  401.  There  is  no 
alUegation  or  exception  that  the  defendant  tendered  the 
bond  authorized  by  Acts  1885,  Ch.  94;  Lewis  v.  Lum- 
her Co.^  99  N".  C,  11;  besides,  the  act  vests  the  acceptance 
of  such  bond  from  the  defendant  in  the  discretion  of  the 
court. 

It  is  trne,  the  restraining  oider  shoud  have  issued  V7ith- 
out  filing  the  undertaking  required  by  the  Code,  Sec.  341, 
but  this  renders  the  order  irregular,  not  void.  Sledge  v. 
Blum^  63  N.  C,  374.  The  subsequent  granting  of  the 
injunction  to  the  hearing  upon  the  execution  of  a  proper 
bond  rendei-s  it  now  of  no  import  that  the  restraining  order 
was  irregularly  granted,  without  the  preliminary  bond. 
While  the  bond  is  mandatory,  if  the  plaintiff  offers  to  sup- 
ply it  this  will  be  allov^ed  even  in  this"  court.  James  v. 
Withers,    114  N.   C,    474;    Miller   v.   Parker,  73  N.  C. 

58,  60. 

No  error. 
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S.  D.  PIPKIN  et  al.  v.  J.  W.  PIPKIN. 

Proceedings  for  Partition — Tenants  in  Common — Improvements 
by  One  lenant  in  Common— Report  of  Commissioners — 
Practice. 

1.  In  partition  proceedings,  where  one  tenant  in  common  has  improved 

a  part  of  the  land  in  good  faith,  he  is  entitled  to  have  it  allowed  to 
him  at  a  valuation  made  without  regard  to  the  improvement. 

2.  Where  commissioners  appointed  in  partition  proceedings  were  ordered 

to  report  the  evidence  taken  before  them  and  their  findings  of 
fact  failed  to  do  so,  it  was  error  to  confirm  their  report  as  to  the 
division  of  the  land,  in  the  face  of  an  exception  thereto  on  the 
ground  that  they  ignored  the  order  of  the  court. 

Pkoceeding  for  the  partition  of  the  land  of  Lewis  Pip- 
kin, deceased,  beard,  on  appeal  fiom  tha  Clerk,  before  Mc- 
Iver^  e/.,  at  Spring  Terra,  1896,  of  IIa.rnett  Superior 
Court.  From  a  decree  confirming  the  report  of  the  com  - 
missioners,  the  defendant,  J.  W.  Pipkin,  appealed. 

Messrs.  L.  B.  Chapin  and  F,  P.  Jones^  for  plaintiff 
(appellant). 

Mr.   W.  E.  Murchisouy  for  defendant. 

Montgomery,  J. :  One  of  the  numerous  and  complicated 
exceptions  filed  by  the  defendant,  J.  W.  Pipkin,  to  the 
first  report  of  the  commissioners  last  appointed,  which  was 
overruled  by  the  clerk — whose  action  was  sustained  by  the 
judge  presiding,  at  the  August  term  of  the  Superior  Court 
following — is  meritorious,  and  ought  to  have  been  sus- 
tained. 

The  exception  was  made  to  the  failure  of  the  commis- 
sioners to  allot  to  the  defendant  his  share,  that  part  of  the 
real  estate  of  his  deceased  father  which  the  defendani^  had 
improved  and  made  more  valuable  than  the  other  part.  It 
is  well  settled  that  in  partition  proceedings  where  one  ten- 
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ant  In  common  has  improved  a  part  of  the  land,  he  is  not 
entitled  to  have  it  allotted  to  him  at  a  valuation  made 
without  regard  to  the  improvement.  Cox  v.  Ward^  107 
N.  C,  507;  Collet  v.  Henderson^  80  N.  C,  337.  Another 
exception  was  made  by  the  defendant  to  the  second  report 
of  the  commissioners  of  date  5th  of  September,  1895,  upon 
the  hearing  of  which,  on  appeal  from  the  clerk's  decision, 
at  the  November  term  following,  the  judge  presiding  made 
an  order  that  the  matter  be  recommitted  to  the  con:mis- 
sioners  without  prejudice,  and  that  they  report  the  evi- 
dence taken  by  them  and  their  finding*)  of  fact  to  the  court. 
The  commissioners  afterwards  made  a  report  under  this 
order  without  the  evidence  or  their  findings  of  facts.  The 
defendant  excepted  to  the  report  because  of  the  failure  of 
the  commissioners  to  obey  the  order  of  the  court.  The 
exception  was  overruled  by  his  Honor  and  the  entire 
action  of  the  commissioners  in  reference  to  the  partition  of 
the  land  confirmed.  There  was  error  in  this.  The  report 
of  the  commissioners  showed  upon  its  face  a  failure  on 
their  part  to  perform  the  duties  required  of  them  by  the 
court's  order.  They  reported  no  evidence,  they  found  no 
facts;  they  simply  recited  conclusions. 

The  commissioners  will  be  instructed  by  the  court  below 
to  report  (1)  Whether  or  not  the  defendant  has  improved 
any  particular  part  of  the  land  held  in  common  with  the 
other  parties  to  this  proceeding,  and  if  he  has,  why  the 
same  was  not  allotted  to  him  in  the  partition.  (2)  The 
commissioners  will  be  ordered  also  to  proceed  with  the 
duty  required  of  them  in  the  order  made  by  Judge  Tim- 
berlake,  at  the  November  Term,  1895,  to  report  the  evi- 
dence heretofore  taken  on  the  question  as  to  whether  or 
not  the  defendant  had  been  allotted  lands  about  which 
there  is,  or  may  be,  dispute,  as  to  the  title  thereto;  and  to 
hear  and  report  any  new  testimony  on  this  matter  which 
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may  be  offered  by  the  defendant,  or  any  of  the  parties  in- 
terested, and  their  findings  of  facts.  The  statement  of  the 
case  on  appeal  has  contained  a  great  many  errors  of  dates, 
misplacement  of  exhibits  and  errors  in  names  of  parties. 
It  is  complicated,  furthei,  viith  the  difficulties  attendant 
upon  the  restoration  of  the  substance  of  the  pleadings, 
which  were  lost  by  fire,  and  where  the  record  had  to  be 
supplied  by  a  reference  to  a  commissioner  for  that  pur- 
pose, because  of  contradictions  and  inconsistencies  between 
the  statement  of  the  defendant  and  those  of  the  plaintiffs. 
We  think,  however,  that  we  have  gotten  at  the  bottom  of 
the  controversy,  and  that  substantial  justice  has  been  done 
to  the  parties  in  the  decision  which  we  have  made.  There 
was  error  in  the  proceedings  in  the  respects  pointed  out  in 
th  s  opinion. 

Error. 


PEGGY  SPIVEY  et  al.  v.  HENRY  ROSE  et  al. 

Action  to  Recover  Land — Deed — Privy  JExamination  of  Married 
Women^  Validity  of — Registration  of  Deeds^  Extension  of 
Time  for — Witness — Competency — IVansactions  with  De- 
ceased Persons — Section  590  of  The  Code. 

1.  The  probate  of  a  deed  and  the  privy  examination  of  a  married  woman 

taken  in  July,  1868,  before  the  chairman  of  the  old  County  Court 
when  the  court  was  not  in  seasion,  was  valid  under  Ch.  35,  Acts  of 
1868 -'69. 

2.  Statutes  extending  the  time  for  the  registration  of  conveyances  of  land 

are  valid,  and  deeds  of  gift  are  embraced  in  their  provisions. 

3.  Where,  in  the  trial   of  an  action  to  recover  land,  the  defendants 

claim  under  a  deed  alleged  to  have  been  made  by  the  plaintiff  to 
their  ancestor,  the  plaintiff  is  not  competent  (under  Section  590  of 
Th4  Code)  to  testify  that  the  deed  was  a  forgery. 
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4.  A  feme  plaintiff  in  action  to  recover  land  against  defendants  who  claim 
under  a  deed  alleged  to  have  been  made  by  her  and  her  husband  to 
the  ancestor  of  the  defendants  is  not  disqualified,  under  Section  590 
of  The  Code,  as  a  witness  to  prove  that  she  never  appeared  before 
the  officer  who  certified  the  probate  of  deed  alleged  to  have  been 
signed  by  her,  and  was  never  privily  examined  by  him,  such  offi- 
cer being  dead  and  no  representative  being  a  party  to  the  action. 
In  such  case,  however,  the  proof  necessary  to  impeach  the  certifi- 
cate of  probate  should  be  strong,  clear  and  convincing. 

Civil  action,  to  recover  Jand,  tried  at  March  Term,  1896, 
of  Johnston  Superior  Court,  before  McTver^  «/.,  and  a 
jury.  Thft  facts  appear  in  the  opinion  of  the  court.  There 
was  a  verdict,  followed  by  judgment  for  the  defendants, 
and  plaintiffs  appealed. 

Messrs.  Pou  <j&  Pou^  for  plaintiff  (appellant). 
No  counsel,  contra, 

Montgomery,  J. :  The  plaintiff  introduced,  without  ob- 
jection, a  deed  for  the  land  executed  on  the  22d  of  October, 
1852,  by  Windsor  Watkins  to  herself.  The  defendants 
offered  in  evidence  a  deed  covering  the  same  land,  which 
purported  to  have  been  made  by  the  plaintiff,  to  Incil  Wat- 
kins  on  the  1st  of  June,  1867,  and  which  had  been  ad- 
mitted to  probate  on  January  7,  1868,  and  registered  on 
August  21,  1883.  The  plaintiff  objected  to  the  admission 
of  this  deed  in  evidence,  on  the  ground  that  the  probate 
appeared  to  have  been  taken  before  B.  B.  Hinnant,  chair- 
man of  the  Court  of  Pleas  and  Quarter  Sessions,  at  a  time 
when  the  court  was  not  in  session.  The  objection  was 
properly  overruled. 

By  an  Act  of  Asseuibly,   ratified  on  the  2d  of  Maich, 

1 867,  the  chairmen  of  the  Courts  of  Pleas  and  Quarter 

Sessions  were  authorized  to  take  privy  examinations  of 

femes  covert  in  the  conveyance  of  real  estate.     Chapcer  35 

of  the  Laws  of  1868-'69,  ratified  on  the  8th  February, 
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1869,  referring  to  the  Act  of  1867,  recites  that  whereas 
*^undep  some  misconstruction  of  the  law,  such  examination 
was  made  in  various  inotances  at  a  time  when  the  court  was 
not  in  session,  and  at  a  place  other  than  at  the  courthouse, 
since  which  doubts  have  arisen  as  to  the  legality  and  bind- 
ing: force  of  such  examination — therefore,  the  General 
Assembly  of  North  Carolina  do  enact — Section  1.  That 
every  such  examination  made  by  any  chairman  of  the 
County  Court  of  this  State,  at  any  time  when  the  said 
County  Court  was  not  in  session,  and  at  any  place  other  than 
at  the  court  house  of  each  county,  shall  have  the  same 
effect  as  if  the  said  examination  had  been  made  during  the 
session  of  the  r>.ourtand  at  the  court  house  and  in  conform- 
ity to  the  law  in  all  other  respects." 

The  plaintiff  further  objected  to  the  admissibility  of  the 
deed  on  the  ground  that  it  was  void  in  law,  in  that  it  appeared 
to  be  voluDtary  on  its  face,  being  a  deed  of  gift  and  had  not 
been  registered  within  twf^  years  after  its  execution.  His 
Honor  committed  np  error  in  overruling  this  objection. 
The  General  Assembly  has  regularly,  every  tvvo  years, 
enacted  statutes  extending  the  time  for  the  registration  of 
conveyances  of  real  estate,  since  the  execution  of  this  d^ed 
up  to  the  time  of  its  registration,  the  fiist  one  on  the  31st 
of  March,  1871,  before  the  death  of  the  testator  -even 
before  the  will  was  made.  Such  acts  have  been  declared 
by  this  court  to  be  in  the  discretion  of  the  legislature,  and 
deeds  of  gift  embraced  in  their  provision.  Jones  v.  Sasser^ 
14  N.  C,  378;  Scales  v.  Fewell,  10  N.  C,   18. 

The  defendants  then  offered  in  evidence,  without  objec- 
tion, the  will  of  Incil  Watkins,  the  grantee  in  the  deed 
from  the  plaintiff.  In  the  will,  Incil  Watkins  devised  the 
land  to  his  widow,  now  deceased,  for  life,  with  remainder 
in  fee  to  his  son,  Thomas  Watkins,  the  father,  now  de- 
ceased, of  the  defendants  and  under  whom  they  claim  ag 
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his  heirs  at  law.  The  case  states  that  under  the  will  the 
choses  in  action  belonging  to  the  estate  were  bequeathed 
to  certain  of  his  children,  among  whom  was  the  feme  plain- 
tiff, and  that  she  was  also  one  of  the  residuary  legatees. 
But  it  does  not  appear  that  any  question  of  estoppel  was 
raised  against  the  feyne  plaintiff  on  account  of  her  having 
received  the  articles  of  personal  property  under  the  residu- 
ary clause  of  the  will,  and  no  ruling  was  made  on  it  by  the 
court. 

The  feme  plaintiff  was  introduced  as  a  witness  in  her 
own  behalf  and  offered  to  testify  that  the  deed  from  her 
and  her  husband  to  her  father,  Incil  Watkins,  was  a  for- 
gery, and  that  she  never  signed  it  or  authorized  it  to  be 
signed.  The  court  sustained  the  objection  on  the  ground 
that  the  evidence  was  incompetent,  undei  Section  590  of  the 
Code.     There  was  no  error  in  this  ruling. 

The  deed  was  not  signed  in  the  proper  handwriting  of 
the  grantors,  but  was  signed  with  their  cross  marks,  and 
if  the  offered  testimony  had  been  admitted,  its  effect  would 
have  been  to  declare  that  the  grantors  bad  not  executed 
the  deed — which  would  havn  been  testimony  as  to  a  per- 
sonal transaction  with  the  deceased  grantee.  How  it  might 
be  if  the  deed  had  been  signed  in  the  proper  handwriting 
of  the  grantors,  we  are  not  called  upon  to  decide. 

The  plaintiff  then  offered  to  testify  that  she  had  never 
acknowledged  the  deed  before  Hinnant,  the  chairman  of 
the  County  Court,  and  that  she  had  never  been  privily  ex- 
amined by  him.  Hinnant  was  dead  at  the  time  of  the 
trial.  The  court  sustained  the  objection.  There  was  error 
in  this  ruling.  In  Ware  v.  XeshtU  94:  N.  C,  669,  the 
court  held  that  the  acknowledgment  of  the  execution  of  a 
deed  by  a  married  woman  with  her  privy  examination  no 
longer  carried  with  it  the  conclusiveness  of  a  judicial  pro- 
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ceeding,  and  that  her  deed,  like  that  of  any  other  person, 
could  be  impeached  if  the  grounds  \^ere  sufficient. 

If  a  married  woman  could  impeach  her  deed  because  of 
fraud  or  duress,  we  cannot  see  why  she  should  not  prove, 
if  she  can,  that  she  never  appeared  before  the  officer  who 
certified  the  probate.  No  ])erson  representing  any  interest 
of  Hinnant's  estate  is  a  party  to  this  action,  and  no  judg- 
ment that  could  be  made  in  it  would  bind  his  representa- 
tives. Because  of  the  refusal  of  the  court  to  allow  her  to 
testify  to  the  alleged  false  certificate  of  the  probate  there 
must  be  a  new  trial. 

Of  course  the  proof  necessary  to  impeach  the  certificate 
of  the  officer  to  the  probate  of  that  deed  shoulri  be  strong, 
clear  and  convincing. 

New  trial. 


JEFFRIES  &  SHELTON  v.  AARON  &  KORNEGAY. 

Practice — Irregular  Judgment — Motion  to  Set  Aside  Judgment — 

Valid  Defence, 

1.  Where  a  judgment  **  final,"  instead  of  "  by  default  and  enquiry,"  was 

rendered  on  an  open  account  on  failure  of  the  defendants  to  appear, 
it  was  error  to  set  it  aside  on  motion  which,  was  not  put  upon  the 
ground  of  mistake,  surprise  or  excusable  neglect,  or  upon  a  show- 
ing of  a  valid  defence.  In  such  case  the  validity  of  the  defence  is 
for  the  court  and  not  for  the  party  to  determine. 

2.  In  such  case,  any  questions  of  lien,  homestead  rights,  etc.,  that  might 

arise,  cannot  be  considered  until  execution  shall  have  been  issued. 

Motion  to  set  aside  a  judgment  rendered  by  default  final 
on  an  open  account  on  the  failure  of  defendants  to  appear 
and  answe**.  The  judgment  sought  to  be  set  aside  was  as 
follows: 

''This  case  coming  on  to  be  heard,  it  appearing  to  the 
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court  that  the  fiuiumons  on  each  of  the  defendants  has  been 
served,  and  there  being  noansvver  filed  by  the  defendants, 
and  the  complaint  has  been  duly  verified,  it  is  therefore 
ordered,  adjudged  and  decreed  by  the  court:  That  the 
plaintiff  recover  of  the  defendant  the  sum  of  tvvo  hundred 
and  thirty-nine  dollars  and  eighty  five  cents,  of  which  two 
hundred  and  eleven  dollars  and  ninetv-five  cents  is  the 
principal,  and  twenty -s^  ven  dollars  and  ninety-five  cents 
is  the  interest,  with  interest  on  two  hundred  and  eleven  dol- 
lars and  ninety-five  cents  until  paid. 

^4t  is  further  ordered,  adjudged  and  decreed:  That  the 
plaintiffs  are  entitled  to  an  execution  against  the  real  estate 
described  m  the  complaint  as  the  property  of  the  defend- 
ant, Julia  D.  Aaron,  and  the  Clerk  of  the  Superior  Court  is 
directed  to  issue  execution  to  the  sheriff  of  Wayne  county, 
directing  him  to  sell  the  above  mentioned  real  estate  for 
the  satisfaction  of  the  above  mentioned  judgment,  and  for 
costs  of  this  action.'^ 

An  Execution  upon  this  judgment  was  issued  by  the  clerk. 

At  September  Term,  1896,  of  Wayne  Superior  Court 
before  Boykiii^  «/.,  the  defendant,  Julia  I)  Aaron,  moved 
the  court  to  set  aside  the  judgment  upon  proper  notice  and 
aiiidavit  on  the  grounds : 

'*1.  That  the  said  judgment  is  irregular  and  contrary  to 
the  course  of  the  courts  in  that  the  action  is  upon  an  open 
account  for  goods  soldand  delivered,  and  it  is  not  alleged 
that  the  defendants  agreed  to  pay  any  particular  sum 
therefor,  but  sin: ply  alleges  that  they  were  reasonably 
worth  the  amount  demanded;  and  the  judgment  was. ren- 
dered 'M)y  default  final"  instead  of  ''by  default  and  in- 
quiry." 

'*2.  That  said  judgment  is  declared  to  be  a  lien  upon  the 
real  estate  described  in  the  complaint,  and  orders  its  sale 
for  the  satisfaction  therof,  without  its  appearing  either  in 
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the  complaint  or  ansiver-  that  the  defendant  had  no  per- 
sonal property  oat  of  which  said  judgment  might  be  satis- 
fied, or  whether  there  was  any  firm  property  oat  of  ^hich 
it  might  be  satisfied,  or  without  providing  for  the  sale  of 
said  property  before  resorting  to  the  sale  of  the  real  estate. 

^^3.  That  it  provides  for  setting  aside  no  homestead  ex- 
emptions to  the  defendant,  Julia  D.  Aaron. 

*  '4.  That  there  are  no  facts  set  forth  in  the  complaint 
^hich  justify  an  order  of  sale  of  said  land,  or  to  declare 
that  the  same  is  a  lien  upon  the  same;  and  it  being  a  judg- 
ment by  default  for  the  want  of  an  answer,  it  could  only 
be  such  a  judgment  as  was  justified  by  the  complaint.^' 

His  Honor  granted  the  motion  and  plaintiffs  appealed. 

J/r.  S.   W.  hler^  for  plaintiffs  (appellants). 
No  counsel,  contra. 

Faircloth,  C.  J.:  As  we  understand  it,  the  plaintiffs 
obtained  a  judgment  ^^tinal  on  an  open  account,^'  the  de- 
feiidants  having  failed  to  answer  the  complaint.  This  was 
irregular.  Code,  Sees.  385,  386;  Vi^itty.  Long^  93  N.  C, 
388.  The  judgment  should  have  been  by  "default  and 
inquiry.'*  At  a  subsequent  time,  the  defendants  made  a 
motion  to  have  the  judgment  vacated  ana  set  aside  on  the 
ground   of  irregularity  in  entermg  a  judgment    *'final." 

The  motion  is  not  put  upon  the  ground  of  mistake,  sur- 
prise or  excusable  neglect.  The  court  vacated  and  set  aside 
the  judgment.  This  was  error.  The  court  having  juris- 
diction of  the  subject  and  the  parties,  there  is  a  presump- 
tion in  favor  of  its  judgment,  and  the  burden  of  overcom- 
ing this  presumption  is  with  the  party  seoicing  to  set  aside 
the  judgment.  He  must  set  forth  facts  showing /^r//;i<Q^ 
fdcie  a  valid  defence,  and  the  validity  of  the  defence  is  for 
the  court,  and  not  with  the   party.     Although  there  was 
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irregularity  in  entering  the  judgment,  yet  unless  the  court 
can  now  see  reasonably  that  defendants  had  a  good  defence, 
or  that  they  could  now  make  a  defence  that  would  a^ect 
the  judgment,  why  should  it  engage  in  the  vain  work  of 
setting  the  judgment  aside  now,  and  then  be  called  upon 
soon  thereafter  to  render  just  such  another  between  the 
same  parties?  To  avoid  this,  the  law  requires  that  a  prima 
facie  valid  defence  must  be  set  forth.  Javman  v.  Saun- 
ders,  64  N.  C,  367;  English  v.  English,  87  N.  C,  497; 
Matmey  v.  Oidney,  88  If.  C,  200. 

In  tfais  case  the  ai&davit  does  not  suggest  that  there  is 
any  mistake  in  the  amount,  nor  that  there  is  any  defence 
that  can  be  made. 

The  question  of  lien,  homestead  rights  and  some  others 
are  suggested  in  the  case,  but  these  will  not  call  for  con- 
sideration until  further  proceedings  are  had  below.  About 
these  matters  the  parties  will  proceed  as  they  are  advised, 
when  the  judgment  is  restored  and  executionary  process  has 
been  issued. 

The  order  vacating  the  judgment  is  reversed. 

Reversed. 


W.  R.  CHAMBLEE  et  als.  v.  W.  H.  BROUGHTON  et  als. 

Devise — Life  Estate — Rule  in  Shellej/^s  Case —  Will^  Construc- 
tion of — Evidence — Insanity  of  Mortgagor — Collateral  Attack 
on  Judgment — Innocent  Purchaser. 

1.  The  rule  in  Shelley's  Case,  though  antiquated  and  based  upon  reasons 

which  have  long  ceased  to  exist,  is  in  force  in  North  Carolina  ;  and, 
hence,  a  devise  to  a  person  "  during  his  natural  life  and  at  his 
death  to  his  bodily  heirs,"  vests  in  him  a  fee  simple  estate. 

2.  A  deed  executed  by  a  testator  to  one  child  several  years  before  the  date 

of  his  will  and  having  no  connection  therewith,  is  not  a<lmi88ible 
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to  explain  the  terms  of  a  devise,  contained  in  the  will,  to  another 
child. 

« 

3.  In  the  trial  of  an  issue  as  to  the  insanity  of  a  mortgagor,  evidence  that, 

at  the  time  of  former  proceedings  against  him  for  the  foreclosure  of 
a  mortgage,  he  was  in  poor  health  and  could  not  attend  to  ordinary 
business  and  occasionally  had  fits  and  spasms  and  had  been  declared 
an  inebriate,  was  insufficient  to  go  the  jury. 

4.  Where  a  judgment  of  foreclosure  was  rendered  in  an  action  in  which 

the  question  of  the  insanity  of  the  mortgagor  was  raised,  the  mort- 
gagor is  estopped  thereby  and  such  judgment  cannot  be  collaterally 
attacked  thereafter  on  the  ground  of  his  insanity. 

5.  A  bona  fide  purchaser  at  a  forclosure  sale  without  notice  that  the  mort- 

gagor defendant  in  the  action  was  insane,  will  be  protected  though 
the  judgment,  in  proper  proceeding  for  the  purpose,  should  be  set 
aside  on  the  ground  of  such  insanity. 

Civil  action,  by  W.  R.  Chamblee  and  others,  children 
of  B.  D.  Chamblee,  and  B.  D.  Chamblee  and  wife,  against 
W.  H.  Broughton,  William  Boylan  and  others,  for  the 
value  of  timber  cut  from  land  claimed  by  the  plaintiffs,  for 
injunction, and  to  set  aside  a  former  judgment  of  foreclosure 
and  for  a  resale  of  the  land,  tried  betore  JSoykin^  «/.,  and 
a  jury,  at  October  Term,  1896,  of  Wake  Superior  Court. 

The  land  in  controversy  had  been  devised  by  Rayford 
Chamblee  to  B.  D.  Chamblee  for  life,  with  remainaer 
to  "his  bodily  heirs."  B  D.  Chamblee  and  wife  conveyed 
the  land  by  way  of  morcgage  to  Miss  C.  Boylan,  who,  in 
default  of  payment  of  the  note  secured  by  the  mortgage, 
advertised  and  sold  the  land  in  February,  1894,  the  de- 
fendant, William  Boylan,  being  the  purchaser.  There- 
after, in  order  to  clear  the  title  of  the  cloud  cast  upon  it 
by  alleged  claims  of  the  children  of  B.  D.  Chamblee,  an 
action  of  foreclosure  was  brought  by  the  mortgagee  and 
the  purcbasnr,  William  Boylan,  against  B.  D.  Chamblee, 
his  \i\le  and  children.  In  that  action  the  Insanity  of  the 
mortgagor  was  pleaded  (although  no  testimony  was  intro- 
duced on  the  issue)  as^  well  as  the  claim  of  the  children  of 
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^ 

6.  D.  Chamblee  to  tho  fee  simple  estate  in  the  land.  The 
issues  were  found  in  favor  of  the  plaintiffs  in  that  action 
and  under  a  jurtgmont  of  foreclosure  the  land  was  sold  by 
a  commissioner  and  purchased  by  and  conveyed  to  the  de- 
fendant, William  Boylan,  who,  after  repeated  and  liberal 
offers  to  the  mortgager  to  resell  to  him  for  the  amount  of 
the  debt^  sold  to  the  defendant,  Broughton,  who,  in  turn, 
sold  the  standing  timber  on  the  land  to  the  defendant, 
Whitley.  Thereupon  this  action  was  brought  by  the  chil- 
dren of  B.  D  Chamblee  and  by  B.  D.  Chamblee  and  wife 
for  the  purposes  above  stated. 

Plaintiffs  offered  in  evidence  the  \^ill  of  Rayford  Cham- 
blee annexed  to  the  complaint  and  admitted  in  the  answer. 
They  also  offered  in  evidence  a  deed  from  Rayford  Cham- 
bloe,  father  of  B.  D.  Chamblee,  to  Elvira  Richardson,  a 
daughter  referred  to  in  the  will,  said  deed  bearing  date 
February  18th,  1859,  and  registered.  The  deed  was 
offered  in  evidence  to  show  the  intent  of  the  testator  in  the 
use  of  the  words  *'fee  simple,"  "heirs  of  the  body,''  and 
*  ^during  the  natural  life,''  occurring  in  the  will.  Defend- 
ants' objection  was  sustained  and  plaintiffs  excepted. 
Plaintiffs  then  offered  in  evidence  the  answer  of  defend- 
ants and  the  report  of  the  con:  missioners  in  the  case  of 
Boylan  v.  Chamblee^  and  upon  the  suggestion  by  the  de- 
fendants that  the  whole  record  be  put  in  the  entire  record 
in  said  case  was  offered  in  evidence  by  the  plaintiffs. 

The  plaintiffs  introduced  W.  H.  Chamblee.  who  testified 
in  substance  as  follows:  ''I  am  the  brother-in-law  of  B.  D. 
Chamblee,  I  know  him  and  the  land  he  lives  on;  it  con- 
tains about  367  acres,  half  of  it  timbered,  oak  and  long 
leaf  pine;  it  is  twenty  miles  from  the  railroad  The  de- 
fendants, Broughton  and  Whitley,  went  on  the  land  in  the 
spring  of  1895,  and  have  cut  timber  from  100  acr^s.  The 
timber  is  worth  about  ^Q  cents  per  hundred  when  sawed, 
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and  about  10  cents  per  hundred  growing.  Whitley  has  a 
saw-mill  on  the  land.  I  think  the  land  is  worth  ^3,000. 
I  would  have  given  f  1,500  for  it  if  I  had  been  satisfied  as 
to  the  title.  I  shol^ed  five  lawyers  the  will,  and  they  said 
the  title  was  all  right.  Mr,  Pace,  a  lawyer,  told  me  if  I 
bought  it  1  would  probably  have  a  law  suit.  I  declined 
to  give  $400  for  one  hundred  acres  of  it  after  talking  with 
Pace.  When  the  papers  in  the  other  suit  were  served  on 
B.  D.  Chamblee,  I  did  not  think  h3  was  in  a  position  men- 
tally to  attend  to  business.  He  had  fits,  and  was  not  able 
to  do  much  for  hs  family.  He  was  injured;  did  not  visit 
much;  came  to  my  house  occasonally;  had  a  spasm  there 
once.  Hs  eyes  rolled,  and  he  bit  his  tongue.  Four  of 
the  children  were  under  age  at  the  time  of  the  sale.  Tim- 
ber growing  is  worth  10  cents  per  hundred  feet.  I  suppose 
there  were  2,000  feet  cut;  do  not  know  positively.  The 
lumber  has  been  used  by  Broughton  in  building  a  house  on  the 
land."  Upon  being  recalled,  the  witness  testified:  *'I  do 
not  know  when  the  first  case  was  begun,  or  when  it  was 
tried.  Chamblee  did  not  transact  much  business.  I  do  not 
know  how  his  mind  was  when  he  had  fits.  He  knew  right 
from  wrong.  At  times  he  acted  like  a  crazy  man,  but  not 
so  all  the  time.  I  do  not  know  how  he  was  at  the  time  of 
trial.  Once,  when  he  had  a  spasm,  1  saw  him  throw  some- 
thing in  the  fire.  Two  years  before  he  moved  to  Durham, 
he  acted  as  if  he  was  crazy;  could  not  transact  his  ordinary 
business.  I  and  another  justice  of  the  peace  adjudged  him 
an  inebriate.'' 

J.  C.  L.  Harris  testified  that  he  knew  B.  D.  Chamblee; 
had  seen  him  two  or  three  times.  Witness  is  a  lawyer,  and 
was  employed  ty  his  (Chamblee's)  wife,  one  of  the  plain- 
tiffs, on  the  ti'ial  of  the  former  case.  Chamblee  was  in 
poor  health.  No  evidence  was  introduced  as  to  his  in- 
sanity on  the  former  trial.     The  judgment  was  against  the 


174  IX  THE  SUPREME  COURT.  [120 

Chamblee  v.  Bhoughton. 

defendant.  ^'I  urged  an  appeal,  but  the  wife  said  that  she 
did  not  have  the  money  to  pay  for  the  transcript.  I  nes^tjr 
spoke  to  Chamblee  about  the  case.'' 

Plaintiffs  asked  that  the  following  issue  be  submitted  : 
^'(1)  Have  defendants  committed  trespass  and  waste  on 
plaintiff ^s  land,  as  alleged  in  the  complaint?  (2)  What 
damage  is  plaintiff  entitled  to  recover?  (3)  Was  B.  u. 
Chamblee  incapable  of  transacting  business  because  of  men- 
tal intirmitv  at  the  trial  of  this  action,  and  at  the  time  the 
summons  was  served  on  him  and  continuously  during  said 
time?  (4)  Was  he  made  a  party  to  the  foreclosure  proceed- 
ing? (5)  Is  B.  D.  Chamblee  estopped  by  the  decree  in 
said  proceeding?  (6)  Ought  a  resale  of  the  land  be  ordered 
by  the  court  upon  the  whole  testimony?''  A  jury  was  im- 
paneled and  svvorn  and  the  court,  after  hearing  the  evi- 
dence, intimated  that  Dlaiatiffs  were  not  entitled  to  recover, 
and  the  court  answered  the  first  issue,  ''Nothing;"  the 
third  and  sixth  issues,  ''Ko;"  and  the  fourth  and  fifth 
issues,  ' '  Yes. ' '  Defendants  objected.  The  plaintiffs  asked 
the  following  special  instructions:  '^(1)  Under  all  the  evi- 
dence, the  plaintiffs  are  entitled  to  have  a  resale  of  the 
land.  (2)  There  has  been  no  fair  and  adequate  price  bid 
on  the  land,  and  equity  is  constrained  to  order  its  resale  by 
another  commissioner  to  be  appointed  by  the  court.  (3) 
Considering  the  doubt  cast  upon  the  title,  the  inadequacy 
of  the  price,  the  qualified  recommendation  of  the  comifiis- 
sioner,  and  all  the  other  facts  in  the  case,  a  resale  must  be 
ordered.  (4)  If  the  evidence  is  believed  by  the  jury,  the 
third  issue  must  be  answered  ^^  Yes,"  and  the  fourth  issue 
^*No."  The  court  declined  to  grant  these  prayers  and 
plaintiffs  excepted,  and  the  court  answered  the  issues  as 
appears  above.  Plaintiffs  excepted.  The  following  judg- 
ment was  rendered:  '^It  is  adjudged  that  none  of  the  plain- 
tiffs have  any  interest  or  title  in  the  land,  and  that  defend- 
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ant,  W.  S.  Broughton,  is  the  ovvner  and  entitled  to  posses- 
sion thereof,  and  that  he  recover  of  the  plaintiffs  and  their 
sureties  the  costs  of  action.  ^^  Plaintiffs  excepted,  and 
asked  that,  upon  the  pleadings,  exhibits  and  other  records, 
judgmeot  be  entered  for  the  plaintiffs.  Motion  overruled, 
and  plaintiffs  excepted  and  appealed. 

Messrs.  F.  H,  Biishee  and  TT.  B,  Snow^  for  defendants. 
No  counsel  for  plaintiffs  (appellants). 

Clark,  J. :  The  raain  question  presented  is,  whether  the 
devise  to  '^B.  D.  Chamblee  during  his  natural  life  and  at 
his  death  to  his  bodily  heirs^'  conveyed  a  fee  simple  or  not. 
It  clearly  does-  under  the  rule  in  Shelly's  case,  and  that 
rule  is  still  in  force  in  North  Carolina.  Damson  v.  Quin- 
nerly,  118  N.  C,  188;  Nichols  v.  Gladden,  117  N.  C,  497; 
Starnes  v.  Hill^  112  N*  C,  1;  Leathers \.  dray,  101  N.  C, 
162,  in  which  cases  the  rule  is  stated,  thoroughly  considered 
and  affirmed.  It  applies  to  devises  equally  \iith  convey- 
ances. 1  Fearne  Bern.,  89.  The  rule  originated  in  the 
Feudal  lavv ,  and  a  case  construing  it  was  reported  in  Coke's 
Reports,  94  (though  the  rule  itself  is  found  as  far  back  as 
Year  Book,  IS  Edward  II),  and  is  based  upon  reasons 
which  have  long  since  ceased  to  exist.  1  Fearne  Rem., 
84;  Williams  R.  P.,  254,  note.  It  is  true,  the  rule  contra- 
dicts and  thwarts  the  intenc  of  the  grantor  or  devisor  whose 
expressed  purpose  to  confer  an  estate  for  life  only  upon  the 
first  taker  is  enlarged  by  an  arbitiary  rule  of  lai^  into  a 
fee  simple,  and  the  expressed  purpose  to  confer  all  except 
the  life  estate  upon  the  heirs  is  restricted  so  as  to  give 
them  nothing.  Still,  it  is  a  long  established  rule  of  prop- 
erty and  cannot  be  changed  except  by  legislative  enact- 
ment. This,  it  seems,  has  been  done  in  a  majority  of  the 
States,  but  it  has  not  been  done  in  North  (Carolina.     The 
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rule  being  in  force  ^hen  the  will  was  executed,  the  will 
\^as  in  contemplation  of  law  drawn  with  reference  thereto. 
The  deed  made  to  one  of  the  daughters  had  no  connection 
with  the  will,  having,  in  fact,  been  made  several  years 
before,  was  not  competent  and  was  properly  excluded. 

The  court  below  properly  held  that  B.  D.  Chamblee  was 
estopped  by  the  judgment  in  the  foreclosure  proceeding. 
There  was  not  sufficient  evidence  to  go  to  the  jury  as  to 
the  alleged  insanity  of  B.  D.  Chamblee,  and  if  there  had 
been,  the  former  judgment  against  him  could  not  be  im- 
peached in  this  collateral  way,  but  could  only  be  attacked 
by  a  direct  proceeding,  Thomas  v.  Hunsucker^  108  N.  C, 
720,  and  Brittain  v.  Mull^  99  N.  (J.,  483,  and  certainly 
the  purchasei  without  notice  would  be  protected,  even  if 
the  judgment  could  le  set  aside.  Odom  v.  Riddick^  104 
N.  C,  515;   Thomas  v.  Hunsucker^  supra. 

Affirmed. 


C.  W.  GRANDY  &  SON  v.  N.  J.  GULLEY,  Assignee  of  B.  W.  BaUard. 

Controversy  Without  Action — Necessary  Affidavit — Jurisdiction. 

In  order  to  give  the  court  jurisdiction  of  a  controversy  submitted  without 
action  under  section  567  of  Tfie  Code^  it  is  necessary  that  the  affida- 
vit required  by  the  statute  must  be  made  showing  that  the  contro- 
versy is  real  and  the  proceeding  in  good  faith  and  that  the  court 
would  have  had  jurisdiction  if  the  proceeding  was  by  summons. 

CoNTROVEBSY  without  actiou,  submitted  upon  facts  agreed, 
and  heard  before  Boykin^  «/.,  at  October  Term,  1896,  of 
Wake  Superior  Court.  The  affidavit  required  by  Section 
567  of  the  Code  was  not  made  or  does  not  appear  in  the 
record.  Judgment  was  rendered  for  the  plaintiffs  and  de- 
fendant appealed. 
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Mr.  T.  M.  Hawkins,  for  plaintiff. 

Mr.  a.  C.  Gulley,  for  defendants  (appellants). 

Faircloth,  C.  J.:  This  controversy  \v as  submitted  with- 
out action,  under  The  Code^  Sec.  567,  upon  an  agreed  state 
of  facts.  We  cannot  enter  into  the  merits  of  the  contro- 
versy, for  the  reason  that  the  affidavit  required  by  the 
StatrUte  was  not  made  or  does  not  appear  in  the  record. 
This  mode  of  proceeding  is  unknown  to  the  common  law, 
and  unless,  the  positive  requirement  of  the  Statute  is  ob- 
served the  court  is  without  jurisdiction. 

It  must  appear  by  affidavit  that  the  court  woald  have 
jurisdiction  if  the  proceeding  was  by  summons;  also  that 
the  controversy  is  real  and  the  proceeding  is  in  good  faith. 
Jones  V.  Commissioners^  SS  N.  C,  56;  Arnold  v.  Porter^ 
119  N.  C,  123. 

In  Bank  v.  Loan  cb  Trust  Co,^  119  N.  C,  553,  on  mo- 
tion, the  defendant  being  present  in  this  court  and  not  ob- 
jecting, the  plaintiff  was  allowed  to  file  the  required  affi- 
davit, and  the  court  proceeded  to  hear  the  case. 

Proceeding  Dismissed. 


MARTHA  H.  BLAKE  v.  D.  C.  BLAKE  et  al. 

Action  to  Recover  Land —  Transaction  With  Deceased  Person — 

§590  of  the  Code. 

In  an  action  to  recover  land  the  children  of  a  deceased  mother  were 
parties  plaintiff  and  defendant,  plaintiff  claiming  as  devisee  of  the 
mother.  On  the  trial  the  defendants  offered  to  testify  that  the 
mother  had  agreed  to  hold  the  land  in  trust  for  life,  with  remainder 
to  plaintiff  and  defendants  as  tenants  in  common.  Hdd^  that  they 
were  incomjwtent,  under  section  590  of  The  Codcy  to  testify  to  the 
alleged  agreement  on  the  part  of  their  deceased  mother,  the  plain - 
tifi  not  having  offered  to  give  evidence  concerning  the  matter. 
120—23 
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Action  of  ejectment,  tried  at  October  Term,  1896,  of 
Wake  Snperior  Court,  before  Boykin^  eA,  and  a  jury. 

Defendauts  set  up  an  equitable  claim  to  the  land,  alleg- 
ing in  their  answer  that  the  deed  upon  which  plaintiff  re- 
lied was  made  to  her  mother  through  a  mistake,  and  that 
the  defendants  paid  for  the  land.  The  plaintiff  oifeied  in 
evidence  the  will  of  her  mother,  Minerva  Blake,  and  also  a 
deed  of  one  Andrews,  reciting  that  the  purchase  money 
was  paid  by  her  mother.  The  defendants  testified  that 
their  father  died  intestate,  seized  of  the  land,  and  that 
their  mother,  Minpirva  Blake,  had  her  dower  laid  off 
therein;  and  defendant,  D.  C.  Blake,  testified  that  he  and 
his  mother  and  the  other  heirs  of  his  father  agreed  to  sell 
the  land  which  descended  to  them,  and  invest  the  money 
in  the  land  which  their  mother  bought  of  Andrews,  and 
agreed  with  their  mother  that  she  was  to  take  the  same  in- 
terest in  the  land  purchased  from  Andrews  that  she  had  in 
the  land  they  sold,  and  no  more,  to- wit,  a  dower  interest. 
The  plaintiff  and  the  defendants  are  the  children  of  Min- 
erva Blake,  and  tenants  in  common,  but  there  was  no  actual 
ouster,  the  plaintiff  claiming  the  land  as  the  devisee  under 
the  will  of  her  mother. 

The  plaintiff  objected  to  the  testimony  of  the  defendants 
concerning  the  agreement,  as  incompetent  under  Section 
590  of  The  Code,  There  was  a  verdict  followed  by  judg- 
ment fur  the  defendants  and  plaintiff  appealed. 

Mr.  M.  A.  Bledsoe^  for  defendants  (appellants). 
No  counsel,  contra, 

Clark,  J. :  The  defendants  were  incompetent  under  Sec- 
tion 590  of  The  Code  to  testify  to  any  alleged  personal 
agreement  or  transaction  between  them  and  the  mother, 
now  deceased,  under  whom  the  plaintiff  claims.     Indeed, 
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it  would  be  difficult  to  find  a  case  falliag  more  directly 
within  the  very  words  of  the  Statute.  That  the  plaintiff 
herself  is  alleged  to  have  been  a  party  to  the  agreement 
(which  she  denies),  does  not  affect  the  matter,  as  it  is  not 
the  plaintiff's  assent,  but  the  agreement  of  her  deceased 
ancestor,  which  was  sought  to  be  shown,  in  order  to  cor- 
rect the  fee  simple  deed  taken  by  suob  ancestor  into  a  trust 
for  life  to  her,  with  remainder  as  tenant  in  common  to  the 
plaintiff  and  the  defendants.  Barhee  v.  Barhee^  108  N.  C, 
581. 

Peacock  v.  Scott^  90  N.  C,  518,  and  Johnson  v.  Town- 
send^  117  N.  C,  338,  are  clearly  distinguishable.  In  those 
cases,  the  personal  transaction  or  communication  was  had 
with  two  or  more  persons  associated  in  interest,  and  it  was 
held  that  the  death  of  one  of  them  does  not  prevent  such 
transaction  being  given  in  evidence  when  the  associates  of 
the  decedent  are  living  and  parties  to  the  action.  Here 
the  transaction  was  between  the  children  (now  the  plaintiff 
and  defendants)  on  one  side,  and  the  mother  alone  on  the 
other.  She  left  no  living  associates  to  narrate  her  side  of 
the  transaction,  as  in  the  two  cases  above  cited.  It  is  true, 
the  plaintiff  is  her  devisee,  but  this  brings  the  case  within 
the  very  w  ords  of  the  Statute  which  forbids  the  transaction 
with  a  decedent  being  given  in  evidence  by  the  opposite 
party  to  the  transaction,  unless  the  person  claiming  under 
the  deceased  as  executor,  devisee,  &c.,  is  first  ' 'examined 
in  his  own  behalf."  The  transaction  with  the  deceased, 
she  having  no  associates,  could  not  be  given  in  exideoce  by 
the  defendants  unless  the  plaintiff,  her  devisee,  had  gone 
on  the  stand,  and  the  fact  that  the  plaintiff  is  alleged  to 
have  been  a  party  with  the  defendants  in  making  the  agree- 
ment with  the  deceased,  does  not  render  it  competent  to 
show  what  passed  between  then:  and  the  deceased.  It 
would  be  admissible  to  shov«  any  agreement  between  the 
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plaintiff  and  tbo  defendants,  bat  not  that  the  deceased  as- 
sented to  it,  Halyhurton  v.  Dobson^  ^5  N.  C,  88,  unless  the 
party  claiming  under  the  deceased  has  elected  to  give  evi- 
dence in  regard  to  the  matter.  Sic  ita  aoript-a  est  lex.  There 
have  been  many  cases  where  the  executor  or  other  person 
claiming  under  the  decedent  could  have  testified  as  to  the 
transaction  between  the  decedent  and  the  opposite  party, 
but  unless  such  executor  or  devisee,  &c.,  elects  to  testify 
the  opposite  party  cannot.     ArrnfiAd   v.    Colvert^  103   N. 

C,  147. 

Error. 


D.  L.  RUSSELL,  Governor,  v.  H.  W.  AYER,  State  Auditor. 

Mandamus — State    Officer — Performance    of  Dutj/ — Omstitu- 
tional  Law — Statutes — Error  in  Statute — Taxation, 

1.  Under  subsections  1  and  2  of  Section  3320  of  The  Code,  which  em- 

power and  require  the  Governor  of  the  State  to  "  supervise  the 
official  conduct  of  all  the  executive  and  ministerial  officers,"  and  to 
''see  that  all  offices  are  filled  and  duties  thereof  performed,  or  in 
default  thereof  apply  such  remedies  as  the  law  allows,"  as  well 
as  under  the  general  law,  as  announced  in  decisions  of  this  Court, 
the  Governor  has  the  right  to  bring  mandamus  proceeding  against 
the  State  Auditor  to  compel  the  j)erformance  of  the  ministerial 
duties  prescribed  by  statute  which  do  not  involve  any  official  dia 
cretion. 

2.  The  equation  of  taxation  being  fixed  by  the  Constitution,  any  sec- 

tions or  parts  of  sections  of  an  act  of  the  General  Assembly  which 
violate  or  disturb  sucii  equation  are  void,  and  the  courts  can  lend 
no  aid  by  judicial  decision,  but  must  declare  the  offending  pro- 
visions void. 

3.  Sections  2  and  3  of  Chapter  108,   Acts  of  1897  (Revenue  Act),  fixing 

the  poll  tax  at  $1.29  and  the  i)roperty  tax  at  40  cents  on  the  $100 
valuation,  being  in  conflict  with  Section  1,  Article  V,  of  the  Con- 
stitution, which  provides  that  tiie  poll  tax  shall  be  equal  to  the  tax 
on  $300  of  property,  are  both  void,  and  the  executive  department 
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cannot  levy  a  poll  tax  at  the  constitutional  ratio  to  the  property 
tax  fixed. 

4.  Sections  2  and  3  of  Chapter  168,  Acts  of  1897  (Revenue  Act),  being 
void  in  so  far  as  they  violate  the  constitutional  equation  of  taxa- 
tion, the  corresponding  parts  of  Sections  2  and  3  of  Chapter  116, 
Acta  of  1805,  are  unrepealed  and  in  full  force  and  effect. 

Action  by  Daniel  L.  Russell,  Governor  of  North  Caro- 
lina, against  Hal.  W.  Ayer,  State  Auditor,  for  a  peremptory 
mandamus,  commenced  in  the  Superior  Court  of  Wake 
county,  and  heard  on  complaint  and  demurrer  before 
Ada7nSy ./.,  at  Chambers,  in  Kaleigh,  in  April,  1896.  The 
complaint  was  as  follows:  '*The  plaintiff,  complaining, 
alleges — 

'*L  That  he  is  Governor  of  Noith  Carolina,  and  as  such 
it  is  his  duty  to  supervise  the  official  conduct  of  all  execu- 
tive and  ministerial  officers  and  to  see  that  the  duties  of  all 
officers  are  performed,  and  in  default  thereof  to  apply  such 
remedy  as  the  law  allows. 

*'II.  That  the  defendant,  Hal.  W.  Ayer,  is  Auditor  of 
the  State  of  North  Carolina. 

*'III.  The  General  Assembly  of  North  Carolina,  at  its 
session  of  1897,  duly  passed  an  act  which  was  ratified  on 
the  9th  day  of  March,  entitled  ^An  Act  to  Raise  Revenue," 
in  words  and  figures  (in  part)  as  follows,  to- wit: 

^^  'Section  1.  That  the  tases  hereinafter  designated  are 
payable  in  existing  national  currency,  and  shall  be  assessed 
and  collected  under  the  rules  and  regulations  prescribed  by 
law  and  applied  to  the  payment  of  the  expenses  of  the 
State  government,  the  appropriations  to  charitable  and 
penal  institutions,  other  specific  appropriations  made  by 
law,  and  the  interest  on  the  four  per  centum  consolidated 
debt  of  the  State. 

''  'Sec.  2.  On  each  taxable  poll  or  male  between  the  ages 
of  twenty-one  and  fifty  years,  except  the  poor  and  infirm 
whom  the  county  commissioners  may  declare  and  record 
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fit  subjects  for  exemption,  there  shall  be  annually  levied 
and  collected  a  tax  of  one  dollar  and  twenty-nine  cents, 
the  proceeds  of  such  tax  to  be  devoted  to  the  purposes  of 
education  and  the  suppqrt  of  the  poor,  as  may  be  prescribed 
by  law,  not  inconsistent  with  the  apportionment  estab- 
lished by  section  two  of  article  five  of  the  Constitution  of 
the  State. 

''  'Sec.  3.  There  shall  be  levied  and  collected  annually  an 
ad  valorem  tax  of  twenty-two  and  two-third  cents  for 
State  purposes,  three  and  one- third  cents  for  pensions, 
twenty  cents  for  public  schools,  making  forty-six  cents  on 
every  one  hundred  dollars  value  of  real  and  personal  prop- 
erty in  this  State,  and  moneys,  credits,  surplus,  reserve 
funds,  undivided  profits,  investments  in  bonds,  stocks,  joint 
stock  companies,  or  otherwise,  required  to  be  listed  in  'an 
act  to  provide  for  the  assessment  of  property  and  coUeciion 
of  taxes,'  subject  to  exemptions  made  by  law,  and  no  city, 
town  or  other  municipal  corporation  shall  have  power  to 
impose,  levy  or  collect  any  greater  sum  on  real  and  per- 
sonal property  than  one  per  centum  of  the  value  thereof, 
except  by  special  authority  from  the  General  Assembly.' 

''IV.  That  of  the  twent3^-twoand  one-third  cents  levied 
for  State  purposes,  five  and  one  sixth  cents  were  levied  to 
pay  the  interest  on  the  four  per  centum  consolidated  debt 
of  the  State,  which  debt  existed  prior  to  the  Constitution 
of  ]S"orth  Carolina  of  1868. 

"V.  That  said  act  duly  passed  by  both  Houses  of  the 
General  Assembly  provided  for  the  levy  of  a  poll  tax  of 
one  dollar  and  thirty-eight  cents,  but  that  by  a  mistake  of 
the  enrolling  clerk  the  act  as  enrolled  levied  a  tax  on  one 
dollar  and  twenty-nine  cents. 

"VI.  That  under  article  five  of  the  Constitution  of 
North  Carolina  the  said  capitation  tax  equal  to  property 
valued  at  three  hundred  dollars,  to-wit:  one  dollar  and 
thirty-eight  cents,  should  have  been  levied. 
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•*VII.  That,  as  plain tifT  is  advised  and  insists,  the  Gen- 
eral Assembly,  having  levied  a  tax  on  property  of  forty- 
sis  cents  on  the  one  hundred  dollars  worth  of  property, 
thereby  fixed  the  amount  of  the  capitation  tax,  and  having 
undertaken  to  levy  a  capitation  tax,  such  tax  is  by  the 
Constitution  fixed  at  one  dollar  and  thirty-eight  cents. 
That,  therefore,  such  a  tax  in  law  has  been  levied. 

^'VIII.  That  it  is  by  law  the  duty  of  the  Auditor  to  pre- 
pare forms  to  be  used  for  assessing  and  listing  property  for 
taxation  by  the  assessors  and  list-takers  in  accordance  with 
said  act,  and  the  Constitution — Article  five,  Section  one — 
fixing  the  rate  of  taxation  at  forty-six  cents  on  every  one 
hundred  dollars  value  of  real  and  personal  proprty,  and 
one  dollar  and  thirty-eight  cents  upon  each  taxable  poll, 
and  it  is  also  hi^  duty  to  transmit  said  forms  to  the  clerks 
of  the  Boards  of  Commissioners  of  each  county. 

*^IX.  That  the  plaintiff  has  requested  the  said  Auditor 
of  the  State  to  prepare  such  forms,  and  to  observe  the  con- 
stitutional equation  by  fixing  the  capitation  tax  on  each 
taxable  poll  at  one  dollar  and  thirty-eight  cents,  and  to 
transmit  the  same  as  required  by  law.  But  that  the  said 
Auditor  has  refused  to  prepare  said  forms,  fixing  the  capi- 
tation tax  at  one  dollar  and  thirty- eight  cents,  upon  the 
ground,  as  he  claims,  that  it  is  his  duty  in  preparing  said 
forms  to  fix  the  said  capitation  tax  at  one  dollar  and 
t\«ent3'^-nine  cents. 

''Wherefore,  the  plaintiflf  makes  this  application  pray- 
ing— 

"1.  That  a  peremptory  writ  of  mandamus  be  issued  out 
of  this  court,  directed  to  the  defendant,  commanding  him 
to  prepare  said  forms  to  be  used  in  assessing  and  listing 
property  for  taxation  by  the  assessors  and  list-takers  under 
the  said  act,  fixing  the  capitation  tax  at  one  dollar  and 
thirty-eight  cents,  and  also  commanding  him  to  transmit 


184  IN  THE  SUPREME  COURT.  [120 


Russell  v.  Ayer. 


said  forms  to  the  clerks  of  the  boards  of  coinmigsioncrs  of 
each  county,  as  required  by  lasv. 

*'2.   For  other  and  further  relief. 

'*3.   For  the  costs  and  disbursements  of  this  action." 

The  defendant  demurred  to  the  complaint  on  the  ground 
that  ''the  facts  set  forth  in  the  complaint  for  mandamus 
do  not  entitle  the  plaintiff  to  the  relief  asked  for  therein/' 

His  Honor  overruled  the  demurrer  and  adjudged,  ''that 
a  peremptory^  writ  of  madancus  do  issue  out  of  this  court, 
directed  to  the  defendant,  commanding  h™  to  prepare 
forms  to  be  used  for  assessing  and  listing  property  for  taxa- 
tion by  the  assessors  and  list-takers  according  to  law,  fix- 
ing the  rate  of  taxation  at  forty-six  cents  on  every  one 
hundred  dollars  value  of  real  and  personal  property,  and 
one  dollar  and  thirty- eight  cents  upon  each  taxable  poll, 
and  to  transmit  said  forms  to  the  clerks  of  the  boards  of 
county  commissioners  of  each  county  in  the  State." 

« 

Messrs.  C.  L.  Karrisy  J.  W.  Hinsdale^  Cook  cfe  Oreene^ 
for  plaintiff. 

Messrs,  Zeh  V.  Walser^  Attorney  General,^  and  A.  C\ 
Avery y  for  defendant. 

Montgomery,  J.  The  General  Assembly  of  North  Caro- 
lina, at  its  session  of  1897,  in  an  act  entitled  :  "Au  Act  to 
raise  revenue,"  laid  the  capitation  tax  at  one  dollar  and 
twenty-nine  cents,  and  a  tax  of  forty-six  cents  on  every 
one  hundred  dollars  value  of  real  and  personal  property. 
Section  1  of  Article  V  of  the  Constitution,  provides  that 
"The  General  Assembly  shall  levy  a  capitation  tax  on 
every  male  inhabitant  in  the  State  over  twenty-one  and 
under  fifty  years  of  age,  which  shall  be  equal  on  each  to  the 
tax  on  property  valued  at  S300  in  cash,  *  *  *  and 
the  State  and  county  capitation  tax  combined  shall  never 
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exceed  two  dollars  on  the  bead."  Upon  the  face  of  the 
Act  of  Assembly  it  appears  at  a  glance  that  the  equation 
fixed  by  the  Constitution  between  tbe  capitation  tax  and 
that  on  property  has  not  been  preserved.  The  Auditor  of 
the  State,  who  is  required  to  prepare  and  send  out  to  the 
several  counties  the  forms  to  be  used  by  the  assessors  and 
list-takers  of  property  for  taxation,  deemed  it  his  duty  to 
follow  tbe  plain  words  of  the  act,  and  to  place  on  the  forms 
the  capitation  tax  as  lixed  by  the  act,  at  one  dollar  and 
twenty-nine  cents,  and  was  at  the  commencement  of  this 
proceeding  about  to  send  the  forms  out  to  the  various 
counties.  The  plaintiff,  in  whom  is  vested  by  the  Constitu- 
tion, xhe  supreme  executive  power  of  the  State,  believing  that 
the  property  lax  having  been  levied  by  the  (Jeneral  Assem- 
bly to  the  amount  of  forty-six  cents  on  the  one  hundred 
dollars  worth,  and  that  body  having  undertaken  to  levy  a 
capitation  tax,  though  an  erroneous  one.  the  Constitution 
itself  adjusts  and  fixes  the  capitation  tax  at  one  dollar  and 
thirty-eight  cents,  notwithstanding  the  erroneous  levy  of 
$1.29  for  that  purpose,  has  brought  this  acJon  (manda- 
mus) to  compel  the  Auditor  to  place  the  amount  of  the  capi- 
tation tax  on  the  foims  atone  dollar  and  thirty-eight 
cents — the  amount  of  the  tax  laid  by  the  act  on  three  hun- 
dred dollars  ^orth  of  property — instead  cf  one  dollar  and 
twenty-nine  cents  as  appears  in  the  act.  There  is  no  alle- 
gation iu  the  complaint  of  wilful  or  contumacious  refusal 
on  the  part  of  the  Auditor,  the  plaintifT  simply  alleging 
that  the  defendant's  idea  of  what  his  dutv  under  the  law 
ifi  is  erroneous.  There  can  be  no  serious  question  concern- 
ing the  power  of  the  Governor  to  bring  an  action  of  the 
nature  of  this  one  against  the  defendant,  if  the  defendant 
had  failed  or  refused  to  perform  u  specific  duty  expressly 
required  of   him   by  an  Act  of  Assembly.     The  right  to 
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briDg  such  an  action  by  the  Governor  is  conferred  upon 
him  by  sub-sections  1  and  2  of  Section  3220  of  The  Code. 
By  those  sections  he  is  empowered  and  required  to  '*super- 
vlse  the  official  conduct  of  all  executive  and  ministerial 
oiiicers/'  and  to  ^^see  that  all  offices  are  filled  and  duties 
thereof  performed,  or  in  default  thereof  apply  such  reme- 
dies as  the  law  allows." 

Besides  this  express  statutory  authority  for  the  com- 
mencement of  mandamus  proceedings  against  a  public  offi- 
cer in  cases  where  he  refuses  to  perform  a  specific  duty  re- 
quired of  him  by  law,  this  Court  in  Railroad  v.  Jenhnsy 
Treasurer,  68  N.  C,  502,  citing  KendaU  v.  U.  aS.,  12  Pet., 
524,  said:  ^'It  is  settled  that,  when  an  act  of  the  legislative 
branch  of  the  government  directs  an  executive  officer  to  uo 
a  specific  act  which  does  not  involve  any  official  discretion 
but  is  merely  ministerial,  *  *  *  a  mandamus  will  be  or 
dered;  and  in  County  Board  v.  State  Boards  106  N.  C, 
81,  it  was  decided  that  an  action  could  be  maintained  to 
compel  public  officers  to  discharge  mere  ministerial  duties 
not  involving  an  official  discretion.'- 

The  plaintiff  has  performed  his  duty  with  the  best  inter 
ests  of  the  State  in  view  in  commencing  this  proceeding, 
and  the  decision  of  this  Court  will  no  doubt  be  a  great  re- 
lief to  the  defendant. 

The  demurrer  of  the  defendant  raises  the  question  whether 
or  not  those  parts  of  Sections  2  and  3  of  Chapter  168  of 
the  Acts  of  1897,  entitled  ''An  Act  to  raise  Revenue," 
which  fix  the  amount  of  capitation  tax  and  the  tax  on  prop- 
erty, are  repugnant  to  the  Constitution  because  of  their 
violation  of  the  constitutional  equation  betv^een  the  tax  on 
property  and  that  on  the  poll.  And  if  these  parts  of  those 
sections  are  unconstitutional,  then,  of  course,  the  act  which 
the  plaintiff  seeks  to  have  performed  by  the  Auditor  can- 
not be  done,  and  the  demurrer  should  have  been  sustained. 
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Bection  2  of  the  aot  referred  to  fixes  the  capitation  tax  at 
one  dollar  and  twenty-nine  cents,  without  conditions  and 
r^ithout  reference  to  any  other  of  its  sections  or  previsions. 
There  is,  therefore,  no  room  for  enquiring  into  the  inten- 
tion of  the  law  makers.  It  cannot  be  said  that  when  they 
wrote  ''onetwentj^-nine,''  they  meant  "one  thirty-eight." 
It  must  be  presumed  that  they  knew  what  they  were  doing 
and  that  they  meant  to  do  what  they  did.  The  act  was 
perfectly  regular  on  its  face,  had  passed  its  several  readings 
and  was  duly  ratified,  and  no  proof  as  to  mistake  or  error 
can  now  be  heard  in  this  Court  to  contradict  its  provisons. 
Carr  v.  Cooke^  116  N.  C,  223.  So  we  arrive  at  the  con- 
clusion that  upon  the  face  of  the  act  the  Auditor^s  duty 
would  be  to  send  out  the  forms  with  the  amount  of  the 
capitation  tax  fixed  at  one  dollar  and  twenty-nine  cents, 
the  amount  specified  in  the  Act,  if  that  portion  of  the  Act 
is  in  accordance  with  Article  V,  Section  1  of  the  Constitu- 
tion. 

We  will  now  discuss  that  part  of  the  question. 

The  capitation  tax  under  the  Constitution  can  never  ex> 
ceed  two  dollars,  and  the  tax  on  each  head  subject  to  taxa- 
tion shall  be  equal  to  the  tax  on  property  valued  at  three 
hundred  dollars.  The  position  of  the  plaintiOT  in  tbis  action 
is  that  the  language  of  the  Constitution  makes  the  tax  on 
property  the  basis  from  which  the  capitation  tax  is  calcu- 
lated and  determined;  that  one  thing  cannot  be  said  to  be 
equal  to  another  thing,  unless  the  other  is  cleaily  known 
and  certain;  and  that,  therefore,  the  tax  on  property  is 
first  to  be  levied  and  fixed  before  the  capitation  can  be  ad- 
justed to  fit  it  (the  property  tax)  under  the  Constitution; 
that  the  General  Assembly  followed  this  course,  placed  the 
property  tax  at  forty -six  cents  on  the  one  hundred  dollars 
worth,  and  by  mathematical  calculation  apportioned  the 
tax  on  property  to  the  several  purposes  of  the  State  necessi- 
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ties  in  detail,  L  ^.,  twenty-two  and  two-third  cents  for 
State  parposes,  three  and  one-third  cents  for  pensions^ 
twenty  cents  for  public  schools;  and  that  althoun:h  that 
body,  on  the  face  of  the  Act,  failed  to  preserve  the  consti- 
tutional equation  when  they  levied  the  poll  tax  at  one  dol- 
larl  and  twenty-nine  cents,  and  the  tax  on  $300  worth  of 
property  at  $1.38,  yet  they  nevertheless  in  the  attempt  to 
levy  a  poll  rax,  having  nxed  the  tax  on  propertj*^  at  $1.38 
on  the  $300  worth  of  property,  the  capitation  tax  is  by 
force  of  the  Constitution  itself  fixed  at  $1.38,  and  that 
therefore  the  same  is  to  be  read  into  tha  Act  and  deemed 
in  law  to  have  been  levied. 

The  claim  of  the  plaintiff  means  simply  this:  That  al- 
though the  General  Assembly,  in  language  entirely  free 
from  doubt,  has  violated  the  provisions  of  the  Constitution 
by  disturbing  the  equation  of  taxation,  yet  the  Auditor  can 
be  con^pelled  to  give  force  to  a  law  unconstitutional  ou  its 
face,  because  the  (.Constitution  has  fised  the  equation.  The 
Constitution  does  not  levy  any  tax  upon  anything.  That 
instrument  simply  provides  that  public  revenue  may  be 
raised  by  taxation,  and  fixes  the  equation  to  be  observed 
by  the  General  Assembly  between  the  poll  and  property 
taxes,  and  leaves  the  General  Assembly,  solely,  the  duty 
of  levying  the  public  taxes  and  the  discretion  of  fixing  the 
amount  necessary,  always  keeping  in  mind  the  limitations 
piescribed.  If  the  General  Assembly  should  at  any  session 
levy  a  tax  on  property,  but  fail  to  levy  a  capitation  tax,  it 
could  not  he  contended  that  the  provisions  of  the  Constitu- 
tion in  regard  to  the  equation  of  taxation  could  supply  the 
omission  and  fead  into  the  defective  law  a  capitation  tax 
equal  to  the  propcity  tax  levied  on  $300  value  of  property. 
Such  a  section  in  a  revenue  law  would  be  void  because  of 
the  failure  of  the  law  makers  to  levy  the  taxes  under  the 
constitutional  requirements.     Neither  can  the  Constitution 
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be  invoked  in  a  case  like  the  one  before  us  to  Sx  the  poll 
tax  in  a  different  amount  from  that  prescribed  in  the  act, 
on  the  alleged  ground  that,  as  the  General  Assembly  bad 
fixed  the  tax  on  property,  therefore  the  constitutional  pro- 
vision by  its  own  force  applies  its  corrective  influence,  over- 
rules the  amount  fi^ed  by  the  General  Assembly  and  ad- 
justs the  equation.  The  Constitution  is  a  chart  which  must 
be  consulted  and  followed,  but  in  the  matter  of  taxation  it 
is  absolutely  indispensable  that  the  General  Assembly,  by 
proper  enactment,  give  life  and  effect  tc  the  provisions  of 
the  Constitution  by  making  the  levy  and  providing  the 
machinery  for  collection.  If  the  legislature  fails  to  dis- 
charge its  duty,  there  is  qo  help.  If  in  its  action  it  disturbs 
the  equation  of  taxation,  the  sections  or  parts  of  sections 
containing  the  violation  are  void,  and  the  courts  can  lend 
no  aid  by  judicial  decision  but  must  declare  the  offending 
provision  of  law  void 

In  view  of  the  great  public  interests  concerned,  we  think 
it  proper  to  say  (though  not  necessary  to  a  decision  of  this 
case)  that  '^while  the  parts  of  Sections  2  and  3  of  the  Act 
above  referred  to,  which  concern  the  amounts  of  the  capi- 
tation tax,  are  void,  because  they  disturb  the  equation  be- 
tween property  and  poll  taxes,  yet  the  remainder  of  the 
Act  is  valid;  and  that,  although  the  revenue  act  of  1897 
contains  a  clause  which  repeals  all  acts  and  parts  of  acts 
contrary  to  its  provisions,  yet,  the  parts  of  Sections  2  and 
3  of  the  Act  of  1897  being  unconstitutional  and  void,  it 
folio \5  s  that  these  parts  of  Sections  2  and  3  of  Chapter  116 
of  the  Acts  of  1895,  *^hich  levy  the  amounts  of  capitation 
and  property  tax  are  unrepealed  and  are  in  full  force  and 
eilect.  The  revenues  which  the  treasurer  will  receive  fiom 
the  tax  on  property  levied  in  1895  of  course  will  be  less 
than  they  would  have  been  under  the  levy  of  1897,  and  the 
Treasurer  will  of  course  disburse  the  same  for  the  \aricns 
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purposes  set  out  in  Section  3  of  the  Act  of  1897,  j}ro  7*ata^ 
and  according  to  law,  the  regular  expenses  for  the  con- 
ducting of  the  State  government  first  to  be  considered. 

There  was  error  in  the  ruling  of  the  judge  below.  The 
demurrer  otght  to  have  been  sustained. 

Error. 

Clark,  J.,  dissenting:  The  Constitution,  Article  V., 
Sec.  1,  provides:  *'The  General  Assembly  shall  levy  a 
capitation  tax  on  every  male  inhabitant  of  the  State  over 
twenty-one  and  tnder  fifty  years  of  age,  which  shall  be 
equal  to  the  tax  on  property  valued  at  $300  in  cash  *  *  * 
and  the  State  and  county  capitation  tax  combined  shall 
never  exceed  two  dollars  on  the  head."  It  will  be  per- 
ceived by  this  that,  as  to  limitation^  the  capitation  tax  is 
the  standard,  and  a  levy  exceeding  two  dollars  on  $300  is 
invalid  as  to  the  excess,  because  the  capitation  tax,  State 
and  county,  can  never  exceed  two  dollars.  Opinion  of  Pear- 
son, C  J.,  in  University  v.  Holden^  63  N.  C,  410,  412. 
But,  as  to  the  equation^  the  property  tax  is  the  standard. 
The  Constitution  says  '^  the  capitation  tax  shall  he  equal  to 
the  tax  on  property  valued  at  §300."  When  it  is  required 
that  anything  shall  be  ^  'equal  to"  something  else,  that  makes 
the  latter  the  standard. 

The  legislature  aiv\ays  levies  four  kinds  of  taxes:  the 
license  taxes,  usually  called  '^Schedule  B,"  and  privilege 
taxes,  usually  known  as  "Schedule  0,"  the  property  tax, 
and  the  capitation  tax.  The  revenue  act  of  1897  does 
this  and  contains  at  its  end  this  provision:  ^^AU  laws 
and  clauses  of  laws  in  conflict  with  this  Act  are 
hereby  repealed."  There  is  no  contention  that  the 
"Schedule  B"  and  ^'Schedule  C"  taxes  of  1897  are 
not  substituted  for  ''Schedule  B"  and  ''Schedule  C" 
taxes  of  1895,  the  latter  being  repealed.  The  legislature 
of   1897  further  saw  fit  to  place  the  tax  oe   property  at 
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forty-six  cents  on  the  $100.  This  is  in  conflict  with  Sec- 
tion 3  of  the  Acts  of  1895,  Chapter  116,  which  places  the 
property  tax  at  forty-three  cents  ou  the  $100,  and  as  com- 
pletely repeals  it  as  the  ^'Schedule  B''  and  ^'Schedule  C," 
of  1897  repeal  those  of  1895.  There  can  be  no  question  of 
the  power  of  *he  legislature  to  fix  the  property  tax  at 
forty-oix  cents,  and  the  courts  have  no  power  to  set  it 
aside.  The  Constitution  makes  the  property  tax  in  no 
\iise  dependent  upon  the  poll  tax  or  upon  anything  else, 
and  the  legislature  has  placed  these  two  taxes  in  different 
and  independent  Sections  of  the  Revenue  Act.  The  power 
of  the  legislature  to  levy  the  property  tax  has  only  one 
limitation  in  the  Constitution,  that  it  shall  not  exceed  §2  on 
$300  worth  of  property.  The  "Shedule  B"  and  '^Sched- 
ule  C"  taxes,  and  the  property  tax  of  1897,  being  levied 
within  the  powers  of  the  legislature,  are  all  alike  beyond 
the  supervision  of  the  courts,  and  are  the  only  taxes  of 
those  kinds  that  are  valid  and  subsisting,  the  taxes  of 
those  kinds  levied  by  the  previous  Legislature  being  ex- 
pressly repealed.  The  only  tax  remaining  is  the  capita- 
tion tax.  That,  unlike  the  other  two,  is  not  left  to  legis- 
lative discretion,  but  by  the  express  requirement  of  the 
(Constitution  is  to  be  measured  by  the  property  tax.  It 
**shall  be  equal  to,"  says  the  Constitution,  in  words  too 
plain  to  be  misunderstood,  "the  tax  on  $300  of  property.'* 
This  provision  was  inserted  in  the  Constitution  of  1868  as 
a  guarantee  to  the  property  holders  of  the  State  that  tbey 
would  not  be  oppressed  by  inordinate  taxes  laid  by  repre- 
sentatives elected  by  the  newly  enfranchised  blacks,  who 
had  small  property  to  be  taxed  and  whose  representatives 
might  otherwise  be  tempted  to  levy  excessive  taxes  on  prop- 
erty (Rodman,  J.,  63  N.  C,  at  page  427),  and  for  the 
nearly  thirty  years  since  this  breakwater  was  put  into  the 
Constitution,  it  has  never  been  lost  sight  of. 

The  verified  complaint  in  this  action  avers  that,  the  bill 
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as  actually  passed  by  both  houses  respected  the  constitu- 
tional provision,  and,  in  fact,  placed  the  poll  tax  at  $1.38, 
but  that  in  some  unexplained  manner,  Section  2  of  the  bill 
as  ratified  had  been  altered  to  read  '*$1.29  poll  tax."  The 
demurrer  admits  the  allegation  to  be  true,  but  wq  cannot 
consider  it,  for  the  majority  opinion  in  Car?*  v.  Coke^  116 
N-  C,  223,  has  held  that,  conceding  such  to  be  the  fact, 
the  courts  are  bound  by  the  signatures  of  the  speakers. 
TVe  must,  therefore,  take  it,  as  beyond  question,  that  the 
legislature  passed  the  act  in  ihe  form  in  \^hich  it  is  enrolled 
and  printed — placing  the  property  tax  at  forty -six  cents 
and  the  poll  tax  at  $1.29.  Does  that  invalidate  the  prop- 
erty tax?  There  is  not  a  word  in  the  Constitution  to  give 
us  poorer  so  to  declare.  There  is  not  a  word  in  that  in- 
strunaent  making  the  property  tax  dependent  upon  any 
thing  else.  Indeed,  the  property  and  the  capitation  tax 
are  in  different  sections  of  the  act,  as  usual.  Nor  is  there 
anything  in  the  Constitution  to  restrict  the  discretion  of 
the  legislature  to  fix  the  amount  of  the  property  tax  save 
that  it  must  not  exceed  the  limit  of  ^2  on  $300  of  property, 
and  that  has  not  been  done.  Whence,  then,  has  the  Court 
the  power  to  read  into  the  Constitution  any  other  control 
over  the  property  tax,  or  to  declare  it  void,  except  as  to  an 
excess  above  the  limitation?  As  to  the  poll  tax,  the  Con- 
stitution is  diflferent.  It  says  it  shall  be  equal  to  the  prop- 
erty tax  on  §300.  If  it  is  not,  then  the  capitation  tax  is 
unconstitutional,  and  we  should  so  declare  it.  It  is  surely 
illogical  when  the  legislature  has  levied  a  property  tax 
clearly  within  its  power,  and  which  is  not  to  be  measured 
by  anything,  to  declare  it  unconstitutional  because  another 
tax  in  another  clause  of  the  act,  which  must  be  measured 
by  the  property  tax,  does  not  comply  with  the  standard 
marked  out  by  the  Constitution.  . 

The  Constitution  requires  that  *' the  General  Assembly  shall 
levy  a  capitation  tax  on  every  male  inhabitant  over  twenty- 
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one  and  unaor  fifty  years  of  age/^  This  has  been  done.  It 
further  provides  that  such  capitation  tax  ^^shall  be  equal  to 
the  tax  on  property  valued  at  $300. ' '  This  has  not  been  done. 
As  the  Constitution  is  the  higher  law  and  more  powerful  than 
a  simple  enactment  of  the  legislature,  it  is  the  duty  of  the 
court  to  see  that  the  Constitution  is  observed  and  to  direct 
the  Auditor,  as  prayed,  to  print  in  hiB  blanks  the  poll  tax 
(which  the  legislature  did  not  tail  to  levy)  at  a  rate  equal 
to  that  which  the  legislature  has  levied  on  $300  of  prop- 
erty, for  the  Constitution,  greater  than  any  legislative  en- 
actment, has  decreed  that  such  shall  be  the  case  as  long  as 
the  Constitution  itself  exists.  The  courts  cannot  control 
the  legislature  in  a  matter  resting  in  legislative  discretion. 
But  when  that  body  has  no  discretionary  power,  and  has 
fixed  a  standard  by  which  something  else  must  be  mea- 
sured, the  courts  will  require  conformity  to  the  standard. 
It  is  a  rule  of  construction  always  recognized,  ^'  ut  res 
magis  valeat  quam  pereaU^^  Applying  that  maxim  to  this 
very  statute,  no  objection  has  been  urged  as  to  any  part 
thereof  except  that  which  fixes  the  rate  of  taxation.  On 
observing  that,  we  find  that  the  ^ ^Schedule  6"  and 
^  ^Schedule  C  taxes  and  the  property  tax  are  unquestion- 
ably \alid.  We  find  that  the  legislature  has  also  obeyed 
the  constitutional  mandate  by  levying  a  c^.pitation  tax. 
But  as  1o  this  latter,  we  find  that  it  is  defective  in  that  it 
does  not  come  up  to  the  requirement  that  it  ^^shall  be  equal 
to  the  property  tax  on  $300."  The  simple  duty  asked  of 
the  court  is  to  say  to  the  auditor,  ''Obey  the  Constitution, 
and  not  the  act  of  the  legislature."  While  placing  in  his 
blanks  the  certainly  valid  property  tax  of  forty  six  cents, 
the  Auditor  should  therefore  be  commanded  to  write  in  the 
column  for  capitation  tax  the  $1.38  required  by  the  Con- 
stitution, and  not  the  $1.29  provided  by  legislative  enact- 
ment, an  enactment  which  from  comity  to  a  co-ordinate 
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department  we  would  presume  to  be  due  to  an  inadvert- 
ence or  the  act  of  some  subordinate,  even  If  such  fact  did 
not  appear  in  the  complaint  and  was  not  admitted  by  the 
defendant.  The  legislature  of  1897  was  entrusted  with 
fixing  the  rate  of  taxation.  They  were  within  their  power 
when  they  fixed  the  property  tax  at  forty-six  cents  and  re- 
pealed the  1895  levy  of  forty-three  cents.  They  were  un- 
mindful of  the  constitutional  restriction  if  they  intention- 
ally fixed  the  poll  tax  at  $1.29,  and  the  remedy  is  to  con- 
form the  rate  of  the  levy  for  poll  tax  to  11.38,  as  required 
by  the  Constitution,  and  not  a  judicial  repeal  of  the  property 
tax  of  1897,  and  a  judicial  re-enactment  of  the  '*poll  tax 
of  $1.29,  and  property  tax  of  forty-three  cents,"  as  levied 
by  the  legislature  of  1895.  That  levy  was  found  insuffi- 
cient in  the  judgment  of  the  legislature  of  1897,  who  re- 
pealed it  by  express  ena<5traent.  The  courts  have  no  power 
to  declare  the  property-tax  levy  of  1897  void,  and  to  re- 
vive that  of  1895.  The  tax  levy  of  1897  was  admitted  on 
the  argument  to  be  already  largely  insufficient  to  meet  the 
appropriations  made  for  public  purposes.  We  judicially 
know  the  tax  valuation  of  the  property  of  the  State  and 
the  number  of  polls.  The  loss  of  3  cents  per  $100  on  the 
property  tax  and  9  cents  on  the  poll,  caused  by  a  reverter 
to  the  taxation  of  18^5,  will  cause  in  this  year  and  the 
next  an  additional  deficit  of  $150,000  unless  a  special  ses- 
sion of  the  General  Assembly  should  be  called,  at  great  ex- 
pense, to  correct  the  inadvertence  of  some  clerk.  "When 
such  consequences  can  be  averted  by  taking  the  unquestion- 
ably valid  levy  of  46  cents  made  on  property  by  the  legis- 
lature, and  directing  the  Auditor  to  observe  the  unmistake- 
able  requirement  of  the  Constitution  by  inserting  under  the 
poll  tax,  levied  by  the  legislature,  an  amount  which  ''shall 
be  equal  to  the  property  tax  on  $300,"  it  would  surely 
seem  that  it  should  be  done.     It  is  a  matter  in  which  the 
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legislature  had  no  discretion.  If  it  had,  the  court  could 
not  control  it.  They  had  a  discretion  as  to  the  property 
tax,  and  therefore  the  court  has  no  power  to  set  it  aside, 
nor  call  into  being  a  property  tax  enacted  by  another  legis- 
lature, and  whicb  this  legislature  has  repealed.  But  as  to 
the  poll  tax,  when  the  legislature  fixed  the  property  tax, 
the  Constitution,  more  powerful  than  the  legislature,  fixed 
the  poll  tax  at  a  sum  '^equal  to  the  property  tax  on  $300." 
The  unconstitutionality  is  not  in  fixing  the  property  tax,  but 
in  the  rate  of  the  poll  tax.  It  is  the  latter,  not  the  former, 
which  should  be  disregarded'  and  set  aside.  To  set  aside 
the  property  tax  of  46  cents  as  to  which  the  legislature 
had  discretionary  power,  and  to  fail  to  make  the  poll  tax, 
as  to  which  the  legislature  had  no  discretion,  conform  to 
the  Constitution,  is  for  the  court  to  intervene  where  it  has 
no  power,  and  co  fail  to  do  so  where  it  has;  it  is  to  '^do 
those  things  we  ought  not  to  do  and  to  leave  undone  those 
things  we  ought  to  do.''  When  the  tax  levy  exceeds  $2 
on  the  poll,  the  whole  tax  is  not  unconstitational,  but  only 
the  excess  over  the  limitation.  In  like  manner,  when  the 
equation  is  not  observed,  the  power  of  the  court  is  not  to 
set  aside  the' whole  of  the  tax  levy  nor  the  standard — the 
property  tax — but  to  observe  the  Constitution  by  requiring 
tho  poll  tax  to  be  entered  on  the  tax  list  at  a  rate  '^equal 
to  the  tax  on  $300  of  property." 

Tbe  learned  and  able  counsel  for  the  defendp.nt  frankly 
admitted  that,  if  the  legislature  had  omitted  to  levy  any 
poll  tax,  the  court  could  enforce  the  constitutional  guaran- 
tee by  a  mandamus  to  the  Auditor  requiring  him  to  place 
on  the  tax  list  the  poll  tax  ^^equal  to  the  tax  laid  on  $300 
of  property."  If  this  were  not  so,  the  constitutional  pro- 
vision, instead  of  being  a  guarantee  to  property  owners,  the 
purpose  for  which  alone  it  i/^as  placed  in  the  organic  law, 
would  be  a  nullity  and  a  delusion.     If  tbe  Constitution  had 
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contained  a  prrnision — ^'tbe  poll  tax  shall  be  $1.38*- — tne 
court  would  Command  the  Auditor  to  put  that  upon  the  tax 
list  whether  the  legislature  should  repeat  it  in  the  Revenue 
Act  or  not.  If  the  legislature  should  venture  to  put  it  in 
as  ^^$1.29  poll  tax"  this  v^ould  not  repeal  the  constitutional 
provision,  noi  would  it  render  void  any  other  tax.  So, 
when  the  Constitution  requires  the  legislature  to  lis  the 
property  tax,  which  it  does  at  46  cents,  then  the  Constitu- 
tion eo  instanti  fixes  the  poll  tax  at  $1.38  as  imperatively 
as  if  that  sum  were  named  in  the  Constitution.  What 
harm  can  come  from  enforcing  a  constitutional  provision  as 
to  a  matter  not  left  to  legislative  power  or  discretion? 

Among  the  many  cases  recognizing  self -executing  consti- 
tutional provisions,  may  be  cited  the  following:  Reynolds  v. 
Taylor,  43  Ala.,  420;  Miller \,  Marx,  55  Ibid.,  322;  Wood- 
ward  V.  Cahaniss,  87  lb.,  328;  McDorvald  v.  Patterson, 
54  Cal.,  245;  People  v.  Hoge,  55  lb.,  612;  Donahue  v. 
Graham,  61  lb.,  296;  Oakland  v.  Hilton,  Ibid.,  69  Cal., 
479;  State  v.  Woodward,  89  Ind.,  110;  Hills  v.  Chicago, 
60  111.,  86;  People  v.  Bradley,  Ibid.,  398;  People  v:  Mc- 
Roberts,  62  Ibid.,  38;  Kine  v.  Defenhaugh,  64  Ibid.,  291; 
Mitchell  V.  riL,  68  lb.,  286;  Law  v.  People,  87  Ibid.,  385; 
Cook  Co.  V.  Chicago,  125  Ibid.,  540;  Washingtonian  Home 
V.  Chicago,  157  111.,  414;  Beard  v.  HopMnsviUe,  95  Ky., 
239;  Thomas  v.  Oioens,  4  Md.,  189;  Beechy  v.  Baldy,  7 
Mich.,  488;  Willis  v.  Mabon,  48  Minn.,  40  (citing  many 
other  Minnesota  ca.'ses);  Green  v.  Robinson,  5  How.  (Miss.), 
80;  Glidewell  v.  Hite,  Ibid.,  110;  Brienw.  Williamson, 
7  How.  (Miss.),  14:  Schools  v.  Patten,  62  Mo.,  444;  ex 
parte  Snyder,  64  lb.,  58;  Householder  y.  Kansas  City,  83 
Ibid.,  488;  State  v.  Weston,  4  Neb.,  216;  State  v.  Bal- 
cock,  19  Ibid.,  150;  Bass  v.  Nashville,  Meigs  (Tenn.).  421; 
Yerger  v.  Rains,  4  Humpn  (Tenn.),  259;  Friedman  v. 
Mathis,  8  Heisk.   (Tenn.),  488;  Johnsonv.  Parkersburg,  16 
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W.  Va.,  402;  Blanchard  v.  Kansas  City^  16  Fed,  Kep., 
444;  McElroy  v.  Kansas  City^  21  lb.,  257;  Coo  ley  CoDst. 
Lim.  (6th  Ed.),  99,  100. 

The  power  to  issue  a  mandamus  to  the  State  Treasurer 
to  execute  anordinaDce  of  the  convention,  notwithstanding 
subsequent  legislation,  was  held  in  Railroad  v.  Jenkins^  65 
N.  C,  173.  Mandamus  to  the  Treasurer  to  discharge  a 
purely  ministerial  duty  was  recognized  in  Railroad  v.  Jen- 
ktns^  68  K.  C,  5'»2,  and  as  to  the  Governor,  in  Gotten  v. 
Ellis,  52  N.  C,  545,  and  as  to  other  oificers,  County  Roared 
V.  State  Board,  106  N.  C,  SI,  though  of  course  it  will 
not  issu(»  when  any  discretion  by  the  officer  fs  to  be  exer- 
cised. Burton  v.  Furman^  115  N.  C,  166;  Boner  v. 
Adams,  65  N.  C,  639;  Brown  v.  Turner,  70  N.  C,  93. 
But  when  the  Constitution  prescribes  that  the  poll  tax  is  to 
be  equal  to  that  levied  on  $303  of  property,  and  the  latter 
is  cixed  by  the  legislature  at  46  cents,  as  they  had  a  right 
to  do,  then  by  a  standing  constitutional  enactment,  which 
no  legislature  can  repeal  or  impair,  the  Auditor  should  be 
commanded  to  place  in  the  same  tax  list  Si. 38  poll  tax." 
This  is  not  a  matter  of  discretion  in  the  Auditor.  Nor  in- 
deed with  the  legislature;  the  neglect  or  inadvertence  of 
that  bodv  will  not  repeal  this  constitutional  provision  when 
this  would  not  have  been  accomplished  if  they  had  directly 
so  enacted.  Nor  will  their  neglect  in  section  2  of  the  act 
to  provide  the  proper  rate  of  poll  tax  invalidate  the  prop- 
erty tax  properly,  correctly  and  legally  levied  in  section  3. 

It  is  a  far  greater  exercise  of  power  by  the  court  and  a 
far  greater  interference  with  the  legislative  authority  to 
declare  void  the  property  tax,  which  has  been  fixed  with- 
in the  undeniable  limits  of  legislative  power,  and  to  declare 
in  force  a  property  tax  of  a  previous  legislature,  which  has 
been  repealed,  than,  respecting  these  discretionary  exer- 
cises of  legislative  power,  merely  to  require  the  poll  tax,  as 
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to  which  the  legislature  can  exercise  no  discretion,  to 
conform  to  the  Constitution.  Besides,  if  the  court  can 
assume  the  power  to  set  aside  the  property  tax,  it  must 
do  the  same  as  to  Schedules  ^'B*'  and  '*C,"  for  the  legis- 
lature is  presumed  to  exercise  the  power  of  taxation  to  pro- 
vide for  the  legitimate  needs  of  the  State  government,  and 
it  has  fixed  those  schedules  with  knowledge  that  the  prop- 
erty is  46  cents.  If  the  property  tax  is  redaced  to  43 
cents,  contrary  to  legislative  enactment,  then  Schedules 
"B"  and  '*C"  should  have  been  higher.  To  judicially  re- 
enact  the  tax  laws  cf  1895  is  to  re-establish  a  taxation 
which  the  legislative  department  has  changed  because  un- 
satisfactory and  iDsufficient,  and  has  expressly  repealed. 
Nor  can  the  court  direct  how  the  Treasurer  shsM  jf}roraU 
the  fund.  The  legislature  alone  has  power  to  direct  the 
disbursement  and  application  of  funds. 

There  are  masy  instances  in  which  the  courts  have  re- 
quired a  levy  of  taxes  which  had  been  omitted  by  the  legis- 
lature, and  even  where  the  legislature  had  passed  an  act 
against  their  power  forbidding  it.  1  Hare  Constitutional 
Law,  647,  and  numerous  cases  there  cited;  Cooley  on 
Taxation,  733,  735;  High  Extraordinary  Remedies,  Sec. 
124A.  The  povi  er  to  grant  a  mandamus  to  the  Auditor  to 
placu  a  tax  charge  on  the  lists  sent  out  by  him  was  tacitly 
admitted,  though  not  expressly  decided,  in  Belmont  v. 
Reilly^  71  N.  C,  260.  The  court  recognized  the  cause  of 
action  by  not  dismissing  the  proceeding,  which  the  many 
eminent  counsel  appearing  for  the  defendant  would  surely 
have  moved  for  if  there  had  been  the  least  doubt  on  the 
subject.  The  judge  belo\>  correctly  held  that  the  manda- 
mus should  issue  as  prayed  for. 

FuKcuEs,  J. ,  concurring:  This  appeal  involves  a  constitu- 
tional question  of  much  importance  and,  while  I  concur  in 
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the  judgment  of  the  court,  I  deeic  it  not  improper  that  I 
should  state  briefly  my  reasons  for  so  concurring.    • 

Article  V.,  Sec.  1,  of  the  Constitution  of  N.  C,  provides 
that,  ^^The  General  Assembly  shall  levy  a  capitation  tax 
oo  every  male  inhabitant  of  the  State  over  21  and  under  50 
years  of  age,  which  shall  be  equal  on  each  to  a  tax  on 
property  valued  at  $300  in  cash,  *  *  *  and  the  State 
and  county  capitation  tax  combined  shall  never  exceed  $2 
on  the  head/' 

The  legislature  of  1897,  in  an  '^Act  to  raise  Revenue," 
enacted  that '  ^on  each  taxable  poll,  or  male,  between  the 
ages  of  21  and  50  years,  *  *  *  there  shall  he  annaally 
levied  and  collected  a  tax  of  $1.29.  And  in  the  uext 
section  of  the  same  Act  it  is  provided  that  ''there  shall  be 
levied  and  collected  annually  an  ad  valorem  tax,  *  *  * 
making  a  tax  of  46  cents  on  every  $100  value"  of  prop- 
erty in  the  State.  This  presents  the  question  for  our  con- 
sideration and  determination. 

The  Constitution  says  the  poll  tax  shall  be  equal  to  the 
ad  valorem  tax  on  $300  valuation  of  property — equal  to — 
no  more  and  no  less;  or  you  may  turn  it  over  and  say  the 
ad  valorem  tax  on  $300  valuation  of  property  shall  be 
eqtud  to^  no  more^  no  less^  than  the  tax  on  one  poll,  and 
you  have  precisely  the  same  result- -the  equilibrium  estab- 
lished by  the  Constitution  between  taxable  property  and 
taxable  polls.  They  must  be  absolutely  eqtuU.  In  this 
Act  the  poll  tax  is  fixed  at  $1.29.  This  is  plainly  vvritten 
in  the  Act  and  cannot  be  construed  to  mean  anything  else, 
as  it  refers  to  nothing  else  and  depends  upon  nothing  else. 
The  property  tax  is  as  certainly  fixed  by  the  Act  as  is  the 
poll  tax.  It  is  declared  that  this  tax  shall  be  46  cents  on 
the  $100  valuation  of  property.  Three  times  46  cents  is 
$1.38:  and  as  $1.29  is  not  equal  to $1.38,  the  equation  re- 
quired by  Article  V.,  Sec.  1  ,of  the  Constitution  has  not  been 
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observed.  These  provisions  of  the  A  ct,  and  A  rticle  V. ,  Sec. 
1,  of  the  Constitution  do  not  stand  together.  They  are  in 
conflict,  and  one  or  the  other  must  give  Tvay;  and  the 
Constitution  being  the  superior,  the  legislative  Act  must 
give  way.  Then  what  shall  we  do  m  hen  w  e  find  an  Act  of 
the  legislature  in  conflict  with  the  provisions  of  the  Consti- 
tution? What  can  we  do  but  to  declare  it  void  and  of  no 
effect?  We  find  that  this  is  what  was  done  in  University 
v.  Holden^  63  N.  C,  413;  Barnes  v.  Barnes^  53  N.  C, 
366;  Hoke  v.  Henderson^  15  N.  C,  1;  and  in  every  case 
to  be  found  in  the  judicial  history  of  this  State.  I  do  not 
hesitate  to  say  that  not  one  can  be  found  where  the  court 
has  not  declared  the  Act,  or  that  part  of  it  found  to  be  in 
violation  of  the  Constitution,  to  be  void. 

But  in  this  case  it  is  contended,  to  do  this — to  declare 
this  part  of  the  Act  void — to  do  what  every  court  in  this 
State  without  a  single  exception  has  done,  '^is  judicial  leg- 
islation.^^ And,  as  I  am  free  to  admit,  indeed,  I  declare 
that  we  have  no  power  to  legislate.  Then,  as  we  cannot 
legislate  the  offeading  act  into  constitutional  shape,  and 
cannot  declare  it  void  without  ^'judicial  legislation,'"  what 
can  we  do?  Our  mouths  are  closed,  and  we  should  be  as 
silent  as  the  tomb.  This  contention  would  utterly  destroy 
the  po^  ers  of  the  court  on  any  constitutional  question. 
I  can  agree  to  no  such  position. 

But,  again,  it  is  contended  that  the  Constitution  requires 
that  the  equation  between  the  poll  tax  and  the  ad  valorem 
tax  on  $300  should  be  preserved  and  that,  as  this  has  not 
been  done  in  the  Act  of  1897,  this  court  should  proceed  to 
write  into  the  Act  $1.38  on  the  poll  instead  of  §1.29.  And 
it  is  contended  that  this  would  not  be  * 'judicial  legisla- 
tion,'' while  it  would  be  judicial  legislation  to  declare  it 
void.  I  must  again  say  that  I  cannot  assent  to  this  propo- 
sition.    To  assent  to  these  two  propositions —that  to  de- 
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clare  the  Act  void  would  be  judicial  legislation,  but  for  us 
to  make  the  poll  tax  j^I.SS  instead  of  $1.29  would  not  be 
judicial  legislation — wonld  be  to  destroy  every  idea  of  logi- 
cal deduction  I  have  ever  had. 

It  is  contended  that  the  property  tax  is  the  standard  and 
the  poll  tax  must  be  niade  to  conform  to  this.  Chief  Jus- 
tice Pearson,  in  University/  v.  Holden^  supra^  says  just  the 
contrary — that  the  poll  tax  is  the  standard  by  which  the 
equation  is  to  be  fixed.  What  more  constitutional  warrant 
have  we  for  saying  the  property  tax  governs  the  poll,  than 
we  have  for  saying  the  poll  governs  the  property?  If  the 
tax  on  the  poll  shall  be  equal  to  the  tax  on  $300,  why  does 
it  not  equally  follow  that  the  tax  on  $300  ohall  be  equal  to 
the  tax  on  one  poll?  Judge  Pearson  thought  so  in  Uni- 
versity V.  Flolden^  »upra^  and  I  can  see  no  reason  why  each 
is  not  equally  dependent  upon  the  other. 

But  suppose  this  contention  is  correct — that  the  property 
tax  governs.  What  diflference  does  it  make?  They  are 
still  in  conflict  with  the  Constitution,  just  the  same.  And 
we  have  no  more  power  to  change  and  amend  the  Act  if 
the  property  tax  governs  than  vtc  would  have  if  the  poll 
tax  governed.  The  result  is  the  same,  whether  regulated 
by  one  or  the  other— a  violation  of  the  Constitution. 

It  is  contended  th^t,  if  the  court  declares  Sections  2  and 
3  of  the  Act  of  1897  unconstitutional  and  void,  this  de- 
stroys and  renders  the  whole  Act  void.  I  have  always 
understood  the  law  to  be  otherwise;  that  it  was  declared 
by  this  court  as  early  as  the  4  N.  C,  428,  in  Berry  v. 
Haines^  that  one  or  more  sections  of  an  Act  might  be  un- 
constitutional and  void,  and  the  rest  of  the  Act  constitu- 
tional and  valid.  This  opinion  has  been  followed  and  ap- 
proved in  McCahhinsv.  Bar  ringer,  61  N.  C,  554,  John- 
son V.    WinsloWy  63  N.  C,  552,  and  in  other  cases. 

120—26 
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It  is  farther  contended  that  Seotions  2  and  3,  though  an- 
constitutional,  repeal  the  corresponding  sections  of  the 
Revenue  Act  of  1895,  and  the  court  cannot  by  ^'judicial 
legislation"  re-enact  that  part  of  the  Act  of  1895.  I  most 
thoroughly  agree  to  the  proposition  that  this  court  cannot 
legislate  the  Act  of  1895  or  any  other  act  into  life,  that 
has  been  repealed.  The  court,  as  I  maintain,  cannot  leg- 
islate at  all.  Bat  if  the  Act  of  1S95,  or  any  part  of  it,  has 
not  been  repealed,  it  is  in  force,  not  by  judicial  legislation 
of  this  court,  but  by  force  of  legislative  legislation.  The  Act 
of  1895  is  in  force  unless  ii  has  been  repealed.  The  only  Act 
that  it  is  contended  repeals  the  Revenue  Act  of  1895,  is  the 
Revenue  Act  of  1897.  This  Act  of  1897  repeals  all  Acts  and 
clauses  of  Acts  in  conflict  with  the  provisions  of  the  Act  of 
1897.  And  I  admit  that  sections  2  and  3  of  the  Revenue  Act 
of  1897  are  in  terms,  in  conflict  with  the  corresponding  sec- 
tions of  the  Act  of  1895.  And  if  these  sections  in  the  Act 
of  1897  are  law,  then  I  admit  the  corresponding  sections 
of  the  Act  of  1895  are  repealed,  and  that  it  would  be  a 
gross  and  flagrant  act  of  ^^judicial  legislation"  for  this 
court  to  '' re-enact  them."  But  this  all  depends  upon  the 
fact  as  to  \^  hether  Sections  2  and  3  in  the  Revenue  Act  of 
1897  are  or  ever  ha\e  been  law. 

If  they  are  unconstitutional,  they  are  absolutely  void^ 
are  not,  and  never  have  been,  any  part  of  the  law  of  this 
State. 

Mr.  Cooley  says:  ''Indeed  the  term  uncoiistitutional 
law^  as  employed  in  American  jurisprudence,  is  a  mis- 
nomer and  implies  a  contradiction;  that  enactment  which 
is  opposed  to  the  Constitution  being  in  fact  no  law  at 
all."  Cooley  Const.  Lira.  6th  Ed.,  p.  5.  Therefore,  Sec- 
tions 2  and  3  of  the  Revenue  Act  of  1897  never  have  been 
the  law.  They  have  not  and  cannot  repeal  any  law  here- 
tofore enacted.     And   Sections    2   and  3  of  the  Revenue 
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Act  of  1895  are  still  the  law  by  virtue  of  the  legislature, 
and  not  by  any  judicial  legislation  on  the  part  of  this  court. 
But  it  is  further  contended  that  even  if  Sections  2  and  3 
of  the  Eevenue  Act  of  1895  be  re-enacted  and  declared  in 
force,  there  v^  ould  be  a  loss  of  revenue  to  the  State,  esti- 
mated from  $50,000  to  $160,000  annually.  I  know  the 
same  amo'jnt  of  revenue  cannot  be  raised  under  Sections  2 
and  3  of  the  Revenue  Act  of  1895,  that  could  have  been 
raised  under  Sections  2  and  3  of  the  Revenue  Act  of  1897, 
if  the  poll  ta2  had  been  put  at  $1.38  so  as  to  make  the  Act 
constitutional.  But  I  have  no  means  of  knowing  what  the 
difference  would  be,  and,  for  the  purposes  of  my  opinion  in 
this  case,  1  do  not  want  to  know.  I  cannot  allo^  my  judg- 
ment upon  a  constitutional  question  to  depend  upon  the 
amount  of  revenue  an  act  will  or  will  not  produce.  This 
kind  of  argument  was  brought  to  bear  upon  Chief  Justice 
BufBn  in  the  now  celebrated  case  of  IToke  v.  Senderson^ 
fsupra,  to  which  that  great  judge  replied  as  follows :  ^'To 
a  court,  the  impolicy,  the  injustice,  the  unreasonableness, 
the  severity,  the  cruelty  of  a  statute  by  themselves  merely, 
are  and  ought  to  be  urged  in  vain.  The  judicial  function 
is  not  adequate  to  the  application  of  those  principles,  and 
is  not  conferred  for  that  purpose.  It  consists  in  expound- 
ing the  rules  of  action  prescribed  by  the  legislature,  and 
when  they  are  plainly  expressed,  or  plainly  to  be  collected, 
in  applying  tnem  honestly  to  controversies  arising  under 
them,  between  parties,  without  regard  to  the  parties  or  the 
consequences/'  ^'In  the  Act  under  consideration,  as  far 
as  it  concerns  the  controversy  between  these  parties,  there 
is  no  ambiguity;  the  words  are  plain,  the  intention  une- 
quivocal, and  the  true  exposition  infallibly  ceitain.  We 
cannot,  under  the  pretence  of  interpretation,  repeal  it  and 
thus  usurp  a  power  never  confided  to  us,  whi^h  we  cannot 
usefully  exercise,  and   which    we  do  not  desire/'     Chief 
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Justice  Pearson  says,  in  Barnes  v.  Bamesy  supra^  at  p. 
369,  the  court  being  pressed  vith  tJie  policy  of  what  was 
called  the  ^^stay  law,"  passed  as  it  was  contended  for  the  pro- 
tection of  the  people  engaged  in  war,  in  response  to  the 
question  of  policy:  *' Whether  in  the  present  condition  of 
the  country  the  statute  be  expedient,  is  a  question  of  which 
we  have  no  right  to  judge.  Our  province  is  to  give  judg- 
ment on  the  question  of  the  constitutional  po^erof  the 
legislature  to  pass  the  statute."  Id  both  cases  the  Act 
was  declared  uncnnstituticnal  and  void. 

I  feel  that  I  will  be  pardoned  for  making  these  lengthy 
quotations  from  the  opinions  of  two  of  the  Chief  Justices 
who  have  left  behind  them  reputations  at  least  equal  to 
any  of  the  other  great  judges  who  have  presided  over  this 
court.  I  quote  them  to  show  that  the  court  is  not  guilty 
of  judicial  legislation  in  rendering  its  judgment  in  this 
case,  and  has  only  done  what  has  always  been  done  when 
the  court  declared  an  Act  of  th&  legislature  unconstitu- 
tional. 

It  is  said  there  is  no  limitation  except  that  the  poll  lax 
shall  never  exceed  $2,  and  that  there  is  nn  limit  on  the 
propertj"  tax  except  that  §300  worth  shall  never  exceed  S2; 
and  that,  as  the  property  tax  levied  in  the  Act  of  1897 
does  not  amount  to  $'z,  it  is  constitutional.  This  cannot 
be  true  as  a  proposition  of  law;  it  leaves  out  of  considera- 
tion the  question  of  equation.  When  the  poll  tax  does  not 
amount  to  as  much  as  $2,  its  limit  is  as  much  a  limitation 
on  the  property  tax  as  if  the  amount  of  the  poll  tax  had 
been  written  in  the  Constitution.  That  is,  when  the  poll 
tax  was  fixed  at  §1.29,  the  tax  on  §300  valuation  of  prop- 
erty can  no  more  exceed  §1.29  than  if  that  amount  had 
been  written  in  the  (constitution;  and  any  levy  of  taxes 
in  excess  of  §1.29  is  ultra  viren^  in  conflict  with  the  Con- 
stitution and  void.  There  is  error  in  the  judgment  ap- 
pealed from. 
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DouoLAS,  J.,  dissenting:  There  seems  to  be  no  question 
that  mandamus  is  the  proper  proceeding  in  this  matter, 
and  that  this  court  has  full  jurisdiction  of  all  the  questions 
involved. 

The  Revenue  Act  of  1897  provides,  in  Section  2,  that  "on 
each  taxable  poll  or  male  bet^veen  the  ages  of  21  and  50 
years,  except  the  poor  and  infirm  whom  the  County  Com- 
missioners may  declare  and  record  tit  subjects  foi  exemp- 
tion, there  shall  be  annually  levied  and  collected  a  tax  of 
one  dollar  and  twenty -nine  centa^"^  *  *  *  ^nd  in  Section 
3,  that  "there  shall  be  levied  and  collected  annually  an 
ad  valorem  tax  of  twenty-two  and  two-thirds  cents,  for 
State  purposes,  three  and  one- third  cents  for  pensions, 
twenty  cents  for  public  schools,  making  forty-six  cents  on 
every  one  hundred  dollars  value  of  real  and  personal  prop- 
erty in  this  State. ' '  *  *  *  The  Constitution  provides 
in  Section  1,  Article  V.,  that  "the  General  Assembly  shall 
levy  a  capitation  tax  on  every  male  inhabitant  in  the  State 
over  twenty-one  and  under  fifty  years  of  age,  vt  hich  shall 
be  equal  on  each  to  the  tax  on  property  valued  at  $300  in 
cash,  *  *  ^  and  the  State  and  county  capitation  tax 
combined  shall  never  exceed  two  dollars  on  the  head.^^ 

It  is  evident  that  this  section  creates  tv^o  standards,  one 
of  limitation  and  the  other  of  equation.  As  the  poll  tax 
is  the  only  one  having  any  limitation  affixed  to  it,  it  is  of 
necessity  the  standard  of  limitation,  and  as  it  must  be 
eqii^al  to  the  ad  valorem  tax  on  $300  of  property,  it  is  mea- 
sured by  the  latter,  which  of  equal  necessity  becomes  the 
constitutional  standard  of  equation.  Tnese  conclusions 
seem  to  me  in  entire  harmony  with  the  principles  laid  down 
in  University  v.  Holden^  63  N.  C,  410,  a  leading  case  re- 
markable not  only  from  the  full  and  able  discussion  on  all 
the  principles  involved,  but  from  the  further  fact  that  all 
five  judges  filed  separate  opinions,  in  which  apparently  not 
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a  siDgle  proposition  received  the  full  concurrence  of  the  en- 
tire court.  The  expression  of  Judge  Pearson,  that  "the 
tax  on  poll  is  the  standard,  ^^  occurs  immediately  after  a 
discussion  of  the  limitation  and  should  be  construed  in  con- 
nection therewith.  From  this  case  as  well  as  all  the  other 
authorities  it  is  evident  that  the  standard  of  equation  must 
be  strictlv  maintained  until  the  limitation  of  two  dollars 
upon  the  poll  shall  have  been  reached,  and  that  thereafter 
any  extraordinary  taxation  for  State  and  county  purposes 
must  be  levied  upon  property  alone.  In  the  case  at  bar 
the  limitation  has  not  ben  reacned,  but  it  is  admitted  that 
the  equation  has  not  been  preserved.  The  ad  valorem  tax 
levied  on  property  is  46  cents  on  each  $100,  while  the  capi- 
tation or  poll  tax  is  only  $1.29  instead  of  $1.38  as  required 
by  the  constitutional  equation.  We  are,  therefore,  brought 
to  the  vital  question  as  to  what  was  the  meaning  and  in- 
tent of  the  legislature,  as  the  legislative  intent  is  the  basis 
of  the  construction  of  all  statutes. 

It  is  apparent  that  the  General  Assembly  intended  to 
put  the  property  tax  at  46  cents,  as  this  amount  is  not  only 
expressly  stated  in  the  Act,  but  is  also  the  correct  sum 
of  the  different  amounts  specifically  set  forth  in  the  Act 
for  the  purposes  therein  expressed.  There  is  no  practical 
possibility  of  mistake  or  clerical  error  where  the  sum  of 
three  specified  amounts  is  set  out  with  mathematical  cor- 
rectness. Having  thus  arrived  at  the  evident  legislative 
intent  as  to  the  standard  of  equation,  we  are  called^upon 
to  construe  the  same  intent  as  to  the  capitation  tax. 
While  there  seems  to  bo  a  technical  distinction  between 
the  terms  "interpretation''  and  ** construction,"  the  latter 
being  perhaps  the  more  comprehensive,  they  are  so  alike 
in  their  practical  results  and  are  u^ed  so  interchangeably, 
as  to  have  become  almost  syonymous. 

I  must  respectfully  dissent  from  the  opinion  of  the  court 
where  it  says  '^There  is,  therefore,  no  room   for  inquiring 
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into  the  intention  of  the  law  makers.  It  cannot  be  said 
that  where  they  wrote  $1.29  they  meant  $1.38.  It  must 
be  presumed  that  they  knew  what  they  were  doing,  and 
that  they  meant  to  do  what  they  did."  If  this  be  true, 
then  they  simply  meant  to  violate  the  Constitution.  Sure- 
ly there  must  be  ''room  for  inquiry  into  the  intention  of 
the  law  makers,"  \« hen  the  literal  meaning  of  the  Act  is 
utterly  incoisistent  with  any  lawful  intention.  It  is  un- 
doubtedly the  legal  presumption  that  the  law  makers  know 
the  organic  law,  but  it  is  equally  the  presumption  that 
they  do  not  intend  to  exceed  their  powers.  Black  Int. 
Laws,  Sec.  42;  Endlich  on  Int.  Stat.,  Sec.  178;  Suther- 
land on  Stat.  Const.,  Sec.  331.  The  Constitution  is  bind- 
ing equally  upon  every  citizen  of  the  State,  no  matter  how 
lowly  bis  condition  or  esaltea  his  position,  and  we  cannot 
for  a  moment  presume  that  any  legislator  would,  for  per- 
sonal or  political  considerations,  knowingly  do  or  permit 
any  act  in  violation  of  that  sacred  instrument  which  he  had 
solemnly  sworn  to  support.  This  criticism  is  not  captious, 
as  it  is  the  very  essence  of  this  opinion  that  an  unconstitu- 
tional intent  cannot  be  imputed  to  the  legislature.  I  am 
not  disposed  to  question  the  first  rule  laid  down  by  Yattel 
and  so  universally  approved,  that  *4t  is  not  allowable  to 
interpret  what  has  no  need  of  interpretation,"  but  his  15th 
and  16th  rules  of  construction  have  been  equally  approved, 
which  are  as  follows:  ''15.  Every  interpretation  that  leads 
to  an  absurdity  ought  to  be  rejected.  16.  The  interpreta- 
tion wh'ch  renders  a  treaty  or  statute  null  and  void  cannot 
be  admitted;  it  is  an  absurdity  to  suppose  that,  after  it  is 
reduced  to  teims,  it  means  nothing."  See  also  Endlich^ 
Hupra^  Sec.  264;  Blacky  supra^  Sec.  48;  Oates  v.  Ba/rik^ 
100  U.  S.,  239.  The  rule  that  statutes  should  be  constru- 
ed ut  raagis  valeat  quara  pereat  that  it  shall  prevail  rather 
than  fail^  has  become  axiomatic,  and  needs  no  citations 
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from  the  long  line  of  authorities.  As  it  is  evident  that  a 
literal  interpretation  of  the  words  of  the  statute  will  lead 
inevitably  to  a  nuUilicaton  of  its  most  important  provisions 
and  the  stultification  of  its  makers,  we  must  look  to  other 
rules  of  construction.  Biackstone  tersely  says  that,  to  in- 
terpret a  law,  we  must  inquire  after  the  xoill  or  intention 
of  the  maker,  which  is  collected  from  the  worcU^  the  cotitext^ 
the  subject  matter^  the  effects  and  consequeiices,  or  the  spirit 
and  reason  of  the  law.  This  rule,  with  more  or  less  of 
amplification,  is  practically  of  universal  acceptance.  Let 
us  apply  it  to  the  Statute  under  construction.  We  have 
seen  that  the  words  cannot  be  strictly  followed.  From 
the  co7itext  we  see  that  it  was  the  unquestionable  intention 
of  the  legislature  to  put  the  ad  valorem  tax  on  property  at 
46  cents,  and,  therefore,  its  only  possible  legal  intent  must 
have  been  to  place  the  capitation  tas  at  three  times  that 
amount,  which  is  $1.38.  This  amount  alone  will  meet  the 
constitutional  equation,  and  exactly  corresponds  with  the 
specific  levies  in  the  Act  itself.  The  subject  matter  of  the 
Act  is  taxation  by  which  to  raise  sufficient  revenue  for  the 
expenses  of  the  State.  All  revenue  acts  are  in  pari  mate- 
ria with  the  appropriation  Acts,  as  the  one  are  necessarily 
dependent  upon  the  other.  In  the  absence  of  an  accumu- 
lated surplus,  of  \vhich  there  is  no  suggestion,  the  State 
cannot  pay  out  what  it  does  not  collect.  As  we  knov^  that 
the  appropriations  have  been  largely  increased,  re  must 
presume  a  legislative  intent  to  give  legal  effect  to  its  in- 
creased levies,  which  can  be  done  only  by  making  the  capi- 
tation tax  $1.38. 

The  effects  and  consequences  of  the  construction  placed 
upon  this  Act  by  the  court  will  be  of  th*)  gravest  nature. 
The  loss  to  the  State  will  be  over  $75,000  a  year,  the 
greater  part  of  which  will  fall  upon  the  common  schools, 
the  higher  institutions  of  learning  and  the  asylums.     The 
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treasurer,  in  the  face  of  a  bankrupt  treasury,  will  be  com- 
pelled to  refuse  payment  of  appropriations  lawfully  made 
by  the  General  Assembly  and  essential  to  the  v^  elf  are  of  the 
State. 

We  finally  come  to  the  reason  and  spirit  of  the  law. 
This  is  what  is  known  as  the  Kevenue  Act,  passed  in  ac- 
cordance with  the  fixed  custom  of  our  biennial  lemslative 
sessions,  and  was  intended  to  raise,  b}*  proper  methods  of 
taxation,  revenue  sufficient  for  the  purposes  of  the  State, 
and  to  readjust  the  taxes  in  accordance  with  the  increased 
appropriations  and  reassessment  of  taxable  property.  As 
it  is  entirely  for  public  purposes  and  of  the  highest  public 
importance,  it  is  more  reasonable  to  suppose  that  the  legis- 
lators intended  to  effectuate  its  provisions  by  fixing  the 
capitation  tax  at  the  constitutional  ratio  of  §1.38,  rather 
than  to  place  upon  the  Statu!;e  books  a  law  fatally  defec- 
tive in  its  essential  features,  which  would  accomplish  no 
practical  purpose  save  to  remain  as  a  monument  to  their 
incapacity  or  bad  faith.  It  is  certainly  not  v^ithin  the 
spirit  of  the  law  that  its  construction  should  be  simply  its 
nullification.  And  why  is  it  unreasonable  to  say  that  §1.29 
is  a  merely  clerical  error,  and  was  intended  for  $1.38,  as 
is  alleged  m  the  complaint  and  admitted  by  the  demurrer? 
Such  a  correction,  for  which  we  have  ample  precedent, 
would  preserve  the  integrity  of  the  law  and  violate  no  con- 
stitutional or  statutory  provision.  ^'Exceptional  or  Pre- 
sumptive Construction,"  resorted  to  for  the  purpose  of 
eflfectuating  the  legislative  will,  permits  the  interpolation, 
elimination,  niodincation  and  transposition  of  words,  dates 
and  figures,  when  justified  by  clear  implication.  Endlich^ 
supra^  Sees.  298  to  304;  Blacky  supra^  Sees  37  to  54; 
Sedgwick^  supra^  p.  298;  Sutherland^  supra^  Sees.  222, 
223,  230. 

A  few  examples  will  suffice :  Where  a  Statute  provided 
120—27 
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for  an  indictment  ''on  conviction"  of  bribery,  the  words 
'*on   conviction"    were   eliminated.      Cf.    S.    v.    Stern^    5 
Blatchford,   512.     In  a  Statute  intended  to  confer  jurisdic- 
tion, the  word  ''not"  which,  if  retained,  would  have  ren- 
dered the  Act  meaningless,  was  eliminated.      Chapman  v. 
State^  16  Texas  App.,  76.     Whjre  an  amendatory  Act  re- 
ferred to  the  date,  title  and  subject  matter  of  a  former  Act, 
the  erroneous  date  and  title  held  immaterial.     Madison  v. 
Reynolds,   3  Wis.,   287.      "An  Act  passed   in  1839,  Ch. 
205,"  was  held  to  mean  the  Act  of  1838.     Pue  v.  Iletzell^ 
16  Md.,  539.     The  "act  of  17  March,  1836,"  was  held  to 
mean  16  June,  1836.     Bradhury  v.    Wagenhurst^  54  ?a. 
St.,  180.     An  amendmert   referring  in  terms  to  Section 
293  of  an  earlier  act  was  construed  as  referring  to  Section 
296,  the  alternative  of  guch  a  construction  being  the  nuUi- 
jBcation  of  the  amendment.     People  v.  King,  28  Cal.,  265. 
"And"  is  construed  to  mean  "or"  and  vice  versa  in  num- 
berless cases.     The  plural  was  taken  for  the  singular;  the 
word  "venue"  for  "venire;"  "Dunn's  Mills"  for  "Dennis 
Mills;"    "South"   for  "North;"  "Snal"   judgments   for 
"penal"  judgments;  ^^ ad  respond endnvfC^  iov^^adsatisficien- 
dum;''  "IstMonday  in  July"  for  "Ist  day  of  July;"  "4th 
Monday"  for  "5th  Monday,"  &c.     Endlieh,  supra,  319; 
Black,  supra.  Sees.  37,  39,  40,  48;  Am.  and  Eng.  Enc,  p. 
421.     In  5//y7v.  CV)//?r/i.  (Ky.),  24S.  W.  Rep.,  118,  an  Act 
requirirg  that  the  "width"  of  the  macadam  on  a  turnpike 
should  not  be  less  than  8  inches  nor  more  than  15  inches 
was  held  to  apply  to  the  "depth"  and  not  to  the  "width" 
of  the  macadam.      Where  a  penalty  was  fixed  at  "not  less 
than  one,nov  more  than  three  hundred  dollars,"  the  word 
"hundred"  was  interpolated  by  construction  so  as  to  make 
the   minimum    penalty    one  hundred    dollars.      Worth    v. 
Peck,  7   l^a.    St.,  208.     If  the  Supreme  Court  of  Pennsyl- 
vania could  raise  the  expressed  amount  in  a  Statute  mn^^y- 
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nine  doUars^  why  cannot  we  raise  nine  cents  to  maintain 
the  equation  and  save  the  Statute?  Such  was  the  controll- 
ing construction  adopted  by  the  Supreme  Court  of  the 
United  States  in  construing  the  so-called  "Alien  Contract 
Labor  Law,''  Rector^  cfec?.,  y.  V.  S  j  143  U.  S.,  57,  in 
which  the  court  says:  **It  is  a  familiar  rule  that  a  thing 
may  be  within  the  letter  of  the  Statute  and  yet  not  within 
the  statute,  because  not  within  its  spirit  nor  within  the  in- 
tention of  its  makers."  It  should  be  remembered  that  the 
oft  quoted  decision  of  Lord  Tenderden  in  King  v.  Inhabi- 
tants of  Barham^  8  Barn.  &  C,  99,  has  no  application  to 
this  case.  As  England  has  no  wiitten  Constitution,  so  the 
ordinary  English  statute  can  have  no  constitutional  con- 
struction. With  us,  the  maxim,  Ita  lex  est  scripta^  applies 
rather  tc  the  Constitution  than  to  the  statute,  as  the  for- 
mer is  the  superior  and  controlling  instrument. 

In  Bank  v.  Cormnissioners^  119  N.  C,  214,  this  court, 
distinguishing  Carr  v.  Coke^  says:  ''This  case  has  no  anal- 
ogy to  Carr  v.  Coke^  116  ^.  0.,  223.  That  merely  holds 
that  where  an  Act  is  certified  to  by  the  speakers  as  having 
been  ratified  it  is  conclusive  of  the  fact  that  it  was  lead 
three  several  times  in  each  House  and  ratified.  Const. 
Art.  II,  Sec.  23.  And  so  it  is  here:  The  certificate  of  the 
speakers  is  conclusive  that  this  Act  passed  three  several 
readings  in  each  House  and  was  ratified.  It  does  not 
certifv  that  this  Act  was  read  three  several  davs  in  each 
House  and  that  the  yeas  and  nays  were  entered  on  the 
journals.  The  journals  were  in  evidence  and  showed 
affirmatively  the  contrary." 

I  arc  clearly  cf  the  opinion  that  the  legisla^^^ure  intended 
to  fix  the  capitation  tax  at  §1.38,  as  alleged  and  ad- 
mitted in  the  pleadings;  that  it  so  appears  from  the  entire 
Act  itself,  and  that  it  should  be  so  construed  by  this  Court. 
I  will  cite  only  three  more  authorities  v^hich  seem  pecu- 
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liarly  fitting  to  this  case:  Coke  lays  down  the  maxim  Zex 
semper  intendite  quod  convenit  rationii  Lieber,  in  his  work 
on  Hermeneutics,  savs  **Therecan  be  no  sound  interpreta- 
tion without  good  faith  and  common  sense.''  In  Graham 
V.  Railroad^  64  N.  J.,  631,  Pearson,  C.  J.,  speaking  for 
the  court,  says:  ^*This  resume  is  made  in  order  to  show 
that  the  word  *  venire'  in  the  Acts  of  1808-9,  Ch.  527,  is 
used  in  the  sense  of  'plare  of  trial,'  adopting  the  idea  of 
the  Code  of  Civil  Procedure.  The  word  is  inartificially 
used  and  the  draftsman  was  not  an  expert  in  technical 
terms,  hut  it  is  the  oaifj  coristructiori  hy  which  to  inalce  any 
sense  of  it^  and  the  court  must  adopt  it,'*^  Upon  these  emi- 
nent authorities  and^mj'  own  clear  conviction,  I  am  forced 
to  respectfully  dissent  from  the  opinion  of  the  court,  and 
adopt  the  only  construction  which,  in  my  opinion,  is  not 
only  consistent  with  the  Constitution  of  our  State,  but 
equally  so  with  the  spirit  of  her  laws,  the  honor  of  her 
legislators  and  the  welfare  of  her  people.  I  think  the  judg- 
ment should  be  affirmed. 


STATE  on  the  Relation  of  Zeb  V.  Walser,  Attorney  General,  and  W.  R. 
WOODand  others  v.  J.  C.  BELLAMY  and  others. 

Public    Office— Properly   in    Office— AhoUtion  of  Office — Slat- 
iile — Repeal  and  Amendment  of  Statute. 

1.  An  office  is  proix?rty  and  is  the  subject  of  protection  like  any  other 

property  under  the  provisions  of  Section  17  of  Article  1  of  the 
Oinstitution,  subject  to  the  qualifications  that  it  cannot  be  sMd  or 
assigned  or  the  performance  of  its  duties  (as  a  rule)  deputed  to 
another,  and  that  for  misfeasance  and  malfeasance  the  holder  may, 
by  competent  authority,  be  deprived  of  the  same. 

2.  A  public  office  being  private  j)roperty,  so  long  an  the  office  is  in  exist- 

ence the  term  for  which  the  holder  has  been  elected  or  appointed 
cannot  be  lessened  to  the  prejudice  of  the  incuml)ent,  unless  he  has 
committed  some  act  which  works  a  forfeiture. 
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3.  An  office  created  by  the  Legislature  may  be  abolished  at  its  discretion, 

in  which  event  the  officer  loses  his  office  and  his  property  in  it,  he 
having  taken  it  with  the  implied  understanding  that  the  contin- 
uance of  the  office  is  a  matter  of  legislative  discretion. 

4.  The  re-enactment  by  the  Legislature  of  a  law  in  the  terms  of  a  for- 

mer law  at  the  same  time  it  repeals  the  former  law,  is  not,  in  con- 
templation of  law,  a  repeal,  but  is  a  reaffirmance  of  the  former 
law  whose  provisions  are  thus  continued  without  any  intermission. 

5.  Chapter  2(>5,  Acts  of  1897,  entitled  "  An  Act  to  charter  the  Eastern 

Hospital  for  the  Colored  Insane,  and  the  Western  Hospital  for  the 
Insane,  and  North  Carolina  Insane  Asylum  at  Raleigh,  and  to 
provide  for  their  government,"  which  purports  to  repeal  the  char- 
ters of  the  institutions  mentioned  in  sections  2240,  2241,  2242,  2243, 
2244  of  The  Code^  and  to  abolish  the  offices  of  the  superintendent 
and  directors  of  such  *  institutions  and  to  recharter  them  under 
other  names  and  to  create  offices  to  be  filled  by  officers  under 
other  designations,  but  does  not  substantially  change  the  govern- 
ment or  the  duties  of  the  officers,  is,  in  effect,  only  an  amendment 
to,  and  not  a  repeal  of,  the  charters  of  the  institutions  named  in 
said  sections,  and  is  invalid  in  so  far  as  it  attempts  to  abolish  the 
offices  of  superintendent  and  directors  of  such  institutions,  or  to 
deprive  the  holders  thereof  before  the  expimtion  of  the  terms  for 
w^hich  they  were  respectively  elected  and  appointed. 

Action  by  the  State  of  North  Carolina  on  the  relation  of 
Zeb  V.  Walser,  Attorney  General,  W.  R.  Wood  and 
others,  against  J.  C.  Bellamy  and  others,  to  have  the  rela- 
tors, other  than  the  Attorney  General  and  W.  R.  Wood, 
declared  to  be  the  trustees  of  the  Central  Hospital  for  the 
Insane,  near  Raleigh,  and  W.  II.  Wood  declared  to  be  the 
principal  and  resident  physician  of  said  hospital  and  to 
compel  the  defendants,  who  claim  to  be  directors  and  so- 
perintendent  of  such  hospital,  to  deliver  it  and  the  property 
thereof  to  relators,  heard  on  a  case  agreed  before  Adams^ 
«/.,  at  Chambers,  in  Raleigh,  in  April,  1896.  The  state- 
ment of  facts  agreed  to  is  as  follows: 

"(1)  That  the  General  Assembly,  on  the  8th  day  of 
Marcti,  1897.  passed  an  act,  a  copy  of  which  is  hereto  an- 
nesed,  and  on  the  9th  day  of  March,  1897,  another  act,  a 
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copy  of  which  is  annexed,  kaowQ  as  the  'Appropriation 
Act.'  (2)  That  on  the  9th  day  of  March,  1897,  the  Gov- 
ernor nominated  the  relators  as  trustees  of  the  Central 
Hospital  for  the  Insane,  and  that  on  said  9th  day  of 
March,  1897,  the  Senate  duly  confirmed  the  nomination  of 
said  relators  as  such  trustees.  (3)  That  thereafter,  on  the 
said  9th  day  of  March,  1897,  three  of  the  relators  met  at 
the  capitoi  at  Raleigh  and  having  called  one  of  their  num- 
ber to  the  chair,  for  want  of  a  quorum,  adjourned  to 
meet  in  Raleigh  on  the  18th  day  of  March,  1897.  That, 
prior  to  the  confirmation  of  the  relators,  the  Governor  no- 
tified thf^m  by  wire  that  their  nominations  had  been  sent 
to  the  Senate,  and  requested  them  to  meet  in  Raleigh, 
March  9th,  but  no  notice  was  given  to  any  of  the  relators 
after  their  confirmation,  except  M.  L.  Wood.  Dr.  Phil.  J. 
Macon  and  Dr.  B.  S.  Utley.  (4)  That  on  the  said  18th 
day  of  March,  1897,  pursuant  to  the  adjournment,  the 
said  relators,  each  and  every  one  of  them,  being  nine  in 
all,  met  in  Raleigh,  and  qualified  by  taking  the  oath  of 
oflBce  before  W.  H.  Martin,  a  justice  of  the  peace  in  and 
for  Wake  county^  and  organized  by  electing  Dr.  P.  John, 
president,  and  M.  L.  Wood,  secretary,  and  then  elected 
Dr.  W.  R.  Wood,  of  Halifax  county,  principal  and  resi- 
dent physician  lor  four  years  from  and  after  his  election. 
(5)  That  the  defendants,  other  than  Dr.  George  L.  Kirby, 
are  the  directors  of  what  was  designated  under  Chapter  2, 
Volume,  2,  of  The  Code^  as  the  North  Carolina  Insane  Asy- 
lum, elected  and  qualiffed  under  Chapter  2,  Volume  2,  of 
The  Code^  and  acts  amendatory  thereof,  whose  terms  of 
office  have  not  expired,  unless  they  are  put  to  an  end  by 
the  legislation  and  facts  set  forth  in  this  case;  and  that  the 
defendant,  George  L.  Kirby,  was  elected  by  said  board 
on  the  7th  day  of  March,  1894,  to  till  the  unexpired  term 
of  six  years  of  Dr.  W.  R.   Wood,  resigned^  said  Wood's 
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term  beginning  on  the  8th  day  of  March,  1893,  as  will  ap- 
pear from  an  extiact  from  the  minutets  of  the  board  of  di- 
rectors at  their  meeting  held  on  the  8th  day  of  March, 
1894,  the  salary  of  said  Kirby  being  fixed  at  $2,800  per 
annum.  That  R.  N.  Cotton,  R.  H.  Speight  and  John  R. 
Smith  constitute  an  executive  committee  (if  they  are  still 
in  oitice,  under  the  legislation  and  facts  hereinbefore  set 
forth),  who  receive  $4  each  per  day,  when  in  session,  as 
compensation.  (6)  That  the  defendants  are  in  possession 
and  in  control  of  all  the  property  belonging  to  the  said  In- 
stitution for  the  Insane  near  Raleigh,  by  whatever  name  it 
should  be  called^  claiming  to  be  the  properl;^  constituted 
authorities  and  custodians  thereof  under  the  law.  (7)  That, 
on  the  18th  day  of  March,  1897,  the  relators  made  due  de- 
mands on  the  defendants  for  the  possession,  management 
and  control  of  the  said  asylum  and  all  of  its  property, 
^hich  demand  was  refused  by  the  defendants.  (8)  That 
the  defendant,  John  R.  Smith,  was  duly  appointed  and 
qualified  on  the  —  day  of  March,  1895,  as  a  director  of 
said  North  Carolma  Insane  Asylum  for  the  term  of  six 
years.  That  he  was  appointed  and  qualified  as  Superinten- 
dent of  the  State  Penitentiary  on  the  —  day  of  March, 
1897.  (9)  That  the  original  charters  of  the  said  asylum, 
Chapters  1  and  2,  Acts  of  1848,  and  Chapters  1S  and  74, 
Acts  of  1858,  and  ail  Acts  amendatory  thereof,  and  other 
private  or  other  laws  relating  to  said  asylum,  shall  be  con- 
sidered as  a  part  of  this  case. 

His  Honor  lendered  judgment  as  follows: 
*'This  cause  coming  on  to  be  heard  upon  an  agreed  state- 
ment of  facts  and  the  complaint  and  answer,  and  tbe  court 
being  of  opinion  against  the  right  of  the  relators  or  any  of 
them  to  recover  and  so  holding,  it  is  theieupon  considered 
and  admdged  that  this  action  be  disinissed,  and  that  the  de- 
fendants go  without  day  and  recover  their  costs  to  be  taxed 
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ty  tbe  clerk.  It  is  further  considered  aad  adjudged  that 
the  defendant,  John  R.  Smith,  by  accepting  the  office  of 
Superintendent  of  the  State  Penitentiary,  has  vacated  tbe 
office  of  trustee  or  director  of  the  State  Insane  Asylura  near 
Ealeigh.'^     From  this  judgment  the  plaintiffs  appealed. 

Messrs,  A.  C,  Avery  and  J.  C,  Z.  Harris^  for  plaintiffs 
(appellants). 

Messrs.  Shepherd  <&  Busbee,  for  defendants. 

Montgomery,  J. :  The  defendant,  Kirby,  at  the  time  of 
his  election,  and  the  otber  defendants,  at  the  time  of  their 
appointment,  were  public  officers  and  they  are  entitled  to 
hold  their  offices,  their  terms  not  having  yet  expired,  un- 
less their  right  to  the  same  has  beeen  divested  by  an  Act  of 
the  last  General  Assembly,  ratified  on  the  8th  day  of  March, 
1897,  and  entitled  **  An  Act  to  Charter  the  Eastern  Ho<*- 
pital  for  the  Colored  Insane  and  the  Western  Hospital  for 
the  Insane  and  North  Carolina  Insane,  at  Raleigh,  and  to 
provide  for  their  government."  In  examining  that  Act 
with  the  view  of  arriving  at  its  construction  and  effect,  \^e 
are  not  disposed  to  inquire  into  the  motives  of  the  legislators 
in  enacting  the  bill  into  a  law,  nor  is  it  necessary  to  do  so 
to  arrive  at  a  proper  legal  conclusion.  If  the  General 
Assembly  has  in  some  of  the  provisions  of  the  Statute  gone 
beyond  its  powers,  such  a  course  may  be  attributed  to 
another  motive  than  a  wilful  attempt  to  violate  the  Consti- 
tution. In  the  great  opinion  delivered  in  the  case  of  Roke 
V.  Henderson^  15  N.  C,  1,  Chief  Justice  Ruffin  said  for  the 
court:  ''All  men  are  fallible,  and  in  the  dispatch  of  business, 
the  heat  of  controversy  and  the  wish  to  effect  a  particular 
end,  may  inadvertently  on:  it  to  scrutinize  their  powers  and 
adopt  means  adequate  indeed  to  the  end,  but  beyond  those 
pov^ers.'- 
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Before  proceeding  to  an  e^jamination  of  the  Statute  it  will 
be  in  order  to  announce  that,  after  full  and  able  argument 
and  after  a  careful  examination  of  authorities  citod  by  coun- 
sel from  the  courts  of  this  and  other  States,  we  adhere  to 
the  opinion  that  an  office  is  property  and  is  the  subject  of 
protection  like  any  other  property  under  the  provisions  of 
Section  17  of  Article  1  of  the  Constitution.  Iloke  v.  nen- 
der807t^  supra;  King  v.  Ilnnier^  ^^  N.  C,  693;  Gotten  v. 
Ellis.  52  N.  C,  54  5;  Bailey  v.  Cahlwell,  68  N.  C,  472; 
Bunting  v.  Gales^  77  N.  C,  283.  And  yet  it  is  truw  that 
public  offices  being  for  the  public  good  and  convenience, 
are  not  so  completely  the  subject  of  property  as  are  many 
other  species  of  possessions.  Property  in  an  office  is  quali- 
fied to  some  extent  by  the  duties  which  the  holder  owes  to 
the  public  in  their  performance.  As,  for  instance,  a  pub- 
lic office  cannot  be  sold  or  assigned.  The  holder  cannot,  as 
a  rule,  depute  to  another  the  performance  of  the  duties  of 
the  office.  x\nd  for  misfeasance  or  malfeasance,  the  courts 
or  other  competent  authority  undei  such  laws  as  may  be  in 
force  on  the  subject,  may  deprive  the  holder  of  the  same. 
But  if,  such  limitations  and  restrictions  be  excepted,  a  pub- 
lic office  is  as  much  the  subject  of  property  as  a  man  can 
have  in  anything.  The  emoluments  of  the  office  are  pri- 
vate property  '*as  much,"  as  was  said  in  Iloke  v.  Hender- 
son^ supra^  ''as  the  land  which  one  tills,  or  the  horse  he 
rides,  or  the  debt  which  is  owing  to  him." 

The  emoluments  of  a  public  office  being  then  private  prop- 
erty, it  would  seem  to  follow  logically  that,  the  terms  for 
which  the  defendants  were  elected  and  appointed,  respec- 
tively, not  having  expired,  they  could  not  be  ousted  except 
for  cause,  for  the  committal  of  some  malfeasance  in  office, 
or  unless  they  had  failed  and  refused  to  perform  the  duties 

of  their   office,  or  unless  the  offices  themselves  had  been 
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abolished,  ^s  long  as  the  olBce  is  continued,  the  term  of 
office,  it  4loes  seem  in  reason  and  justice,  ought  to  be  the 
private  property  of  the  holder;  and  to  take  it  from  him  and 
give  it  to  another  by  legislation  is  in  etfect  and  reality  a 
judicial  act,  and  the  sentence  is  pronounced  without  trial 
and  without  a  hearing.  And  the  law  is  to  that  effect.  It 
is  clearly  decided  in  Iloke  v.  Henderson^  supra,  and  ap- 
proved in  Bunti7iy  v.  Gales,  11  N.  C,  283,  that,  as  long 
as  the  office  is  in  existence,  the  term  likened  to  a  grant  for 
which  the  holder  has  been  elected  or  appointed  canont  be, 
lessened  to  the  prejudice  of  the  grantee.  In  Gotten  v. 
.Ellis,  supra,  it  appeared  that  the  office  of  Adjutant  Gene- 
ral baa  not  been  abolished,  but  that  the  duties  of  the  office 
had  been  transferred  to  another  before  the  plaintiff's  term 
had  expired,  and  Chief  Justice  Pearson,  delivering  the 
opinion  of  the  court,  said:  ^'Tfce  legal  effect  of  the  (Brst) 
appointment  was  to  give  the  office  to  the  applicant  (in  man- 
damus) and  he  became  entitled  to  it  as  a  ^vested  right'  for 
the  term  of  three  years,  from  which  he  could  only  be  re- 
moved in  the  maimer  prescribed  by  law  and  of  which  the 
legislature  had  no  power  to  deprive  him.  This  is  settled. 
Hoke  V.  Henderson,  15  N.  C,  1." 

In  Kiny  v.  Hunter,  supra.  Judge  Reade,  who  delivered 
the  opinion  of  the  court,  said:  ^^Nothing  is  better  settled 
than  that  an  office  is  property.  The  incumbent  has  the 
same  right  to  it  that  he  has  to  any  other  property.  There 
is  a  contract  between  him  and  the  State  that  he  will  dis- 
charge the  duties  of  the  office— and  he  is  pledged  by  his 
bond  and  his  oath;  and  that  he  shall  have  the  emolu- 
ments— and  the  State  is  pledged  by  its  honor.  When  the 
contract  is  struck  it  is  as  complete  and  binding  as  a  con- 
tract between  individuals,  and  it  cannot  be  abrogated  or 
impaired  except  by  the  consent  of  both  parties."  And  in 
Bailey  v.  Galkwell,  the  opinion  was  in  these  words:  "The 
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case  of  Cotten  v.  JSUis^  52  N.  C,  645,  is  directly  in  point. 
Gotten  had  been  appointed  adjutant  general  for  three  years, 
with  a  salary  of  $200.  The  legislature  passed  an  Act  re- 
pealing the  law  under  which  Gotten  had  been  appointed, 
both  as  to  his  appointment  and  salary.  Gotten  served  out 
his  term  and  demanded  pay,  which  the  Governor  (Ellis) 
refused.  And  this  court  decided  that  he  ^  as  entitled  to 
it.  The  principles  of  that  case  are  the  sair  e  as  in  this,  and 
it  is  unnecessary  to  repeat  them," 

So  that,  whatever  the  law  may  be  in  other  States,  it  is 
settled  beyond  question  in  North  Garolina  that  a  public 
of3ce  is  property,  is  a  vested  right,  exists  by  contract  be- 
tween the  State  and  the  holder,  and  that  as  long  as  the  office 
is  continued  the  holder  cannot  be  deprived  of  his  term 
against  his  consent,  unless  he  has  committed  some  act  which 
works  a  forfeiture.  We  have  no  desire  to  disturb  tne  de- 
cisions of  our  court  on  this  subject.  They  are  founded  on 
the  principles  of  justice  and  of  safe  public  policy. 

But  the  plaintififs  further  contend  that  the  offices  which 
the  defendants  hold  were  abolish^id  by  the  Act  of  1897, 
and  that  they  themselves  are  now  the  persons  entitled  to 
the  same.  It  is  undoubtedly  the  law  in  North  Garolina  that 
an  office  can  be  abolished,  and  that  as  a  result  the  officer 
loses  his  office  and  his  property  in  it.  This  is  no  breach  of 
the  contract  en  the  part  of  the  State.  The  holder  accepted 
the  office  subject  to  this  contingency.  No  one  could  con- 
tend that,  because  dn  office  was  in  the  estimation  of  tbe 
legislature  useful  and  necessary  at  the  time  of  its  creation, 
such  an  office  woald  continue  to  be  forever  a  public  neces- 
sity. If  an  office  once  useful  should  become  useless  and  an 
unnecessary  charge  upon  the  people,  it  is  not  only  a  right 
of  the  legislature  to  abolish  it,  but  it  is  its  duty  to  do  so. 
And,  as  we  have  said,  every  man  elected  or  appointed  to 
an  office  created  by  tbe  legislature  takes  it  with  the  implied 
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understandiog  that  the  continuance  of  the  office  is  a  matter 
of  legislative  discretion,  the  office  depending  upon  the  pub- 
lic necessity  for  it.  In  Hoke  v.  Henderson^  supra,  it  is 
said  that  ''It  may  be  quite  competent  to  abolish  an  office; 
and  true  that  the  property  of  the  office  is  thereby  of 
necessity  lost.  Yet  it  is  uite  a  different  proposition 
that,  although  the  office  be  continued,  the  officer  may  be 
discharged  at  pleasure  and  his  office  given  to  another. 
The  office  may  be  abolished  btcauso  the  legislature  esteems 
it  unnecessary.'' 

Of  course,  an  office  cieated  by  the  Constitution  cannot 
be  abolished  by  the  legislature. 

We  are  now  brought  to  the  consideration  of  the  conten- 
tion of  the  plaintiffs  that  the  offices  which  the  defendants 
have  been,  and  are  now  in  possession  of,*have  been  abolished 
by  the  Act  of  1897.  The  first  section  of  the  Act  provides 
*'That  section  2240  of  The  Code  be  amended  by  striking  out 
the  fclowing  words:  *  *  *  *  Eastern  North  Carolina 
Hospital,  located  near  Goldsboro,  *  *  *  and  the  Slate 
Insane  Asylum,  near  Raleigh.'  "  *  *  *  The  Insane 
Asylums  near  Goldsboro  and  Raleigh  are  not  known  by  the 
names  of  ''Eastern  North  Carolina  Hospital"  and  ''State 
Insane  Asylum,"  in  Section  2240  of  Tke  Code.  The  drafts- 
man of  the  bill  seemed  to  be  ignorant  of  the  corporate  names 
of  the  different  Insane  Asylums  in  this  State.  Ordinarily, 
the  failure  of  an  Act  to  give  the  complete  and  full  name  of 
a  corporation  where  there  could  be  no  reasonable  doubt  as 
to  which  institution  was  meant,  would  oe  of  no  signiii- 
cance;  but,  where  it  is  undertaken  by  legislative  enact- 
ment to  change  the  names  of  such  institutions  and  to  confer 
new  names  upon  them,  it  does  seem  that  pains  would  be 
taken  to  at  least  find  out  the  true  corporation  names  of 
those  discarded.  And,  \\  hen  such  is  not  done,  the  pre- 
sumption of  fact  arises  that  the  change  was  of  no  material 
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consequence  or  importance  in  the  mind  of  the  legislature. 
Such  carelessness  would  not  have  happened  if  the  legisla- 
tors  themselves  had  thought  the  matter  of  any  importance. 
Throughout  this  Act,  and  also  the  one  passed  at  the  same 
session  providing  for  the  support  of  these  institutions,  the 
old  and  new  names  of  incorporation  are  frequently  used, . 
interchangeably.  But  suppose  the  true  corporate  names 
had  been  called  in  section  1  of  the  Act  and  the  new  names 
properly  conferred,  could  any  reasonable  man  imagine  that 
the  change  in  the  names  of  these  asylums  could  possibly 
have  altered  the  foundations  of  them  or  affected  the  duties 
and  rights  of  any  person  officially  connected  with  them? 
Surelv,  no  one  tvould  answer  in  the  affirmative. 

Jjut  the  plaintiffs  further  contend,  because  the  Act  de- 
clares that  the  office  of  Superintendents  of  the  old  corpora- 
tions are  abolished,  and  the  office  of  principal  and  resident 
physician  substituted  therefor,  the  latter,  elected  for  four 
years  instead  of  six,  as  was  the  Superintendent,  and  that 
because  the  government  of  the  nevs  corporation  shall  be 
under  the  management  of  nine  trustees,  called  the  Board  of 
Trustees,  elected  for  a  term  of  four  vears  instead  of  in 
classes  of  three  for  six  years,  the  terms  expiring  at  different 
times,  as  under  The  Code^  and  are  called  the  Board  of  Di- 
rectors, the  offices  under  the  old  corporation  are  abolished 
and  the  new  ones  take  their  places.  This  contention  can- 
not be  sustained. 

The  legislature  of  1870-'71,  upon  the  return  to  power  of 
one  of  the  political  parties,  undertook  to  remove  the  officers 
of  the  North  Carolina  Institution  for  the  Deaf  and  Dumb 
and  the  Blind,  who  were  of  another  political  faith,  and  in 
the  Act  for  that  purpose  (Chapter  h^)  resorted  to  this  same 
device  of  changing  the  names  ot  the  offices  to  carry  out 
their  purpose.     The  Act  (1870-'71),  called  the  new  board, 
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which  it  created,  the  Board  of  Trustees^  in  substitution  of 
the  old  board,  which  was  called  the  Board  of  Directors^ 
and  used  the  very  word  used  in  the  Act  of  1897,  "abol- 
ished." It  declared  that  the  Board  of  Directors  should  be 
abolished  and  the  powers,  rights  and  duties  heretofore  pre- 
scribed by  law  to  said  board  shall  hereafter  be  granted  to 
and  imposed  upon  the  Board  of  Trustees."  It  seems  that 
the  new  Board,  called  the  Board  of  Trustees,  took  posses- 
sion of  the  property  and  affairs  of  the  corporation,  but  upon 
an  action  being  commenced  by  the  old  Board  of  Directors 
against  the  Board  of  Tiustees,  and  brought  to  this  court 
on  appeal,  it  was  held  that  the  legislative  appointment 
was  invalid,  and  that  the  title  to  the  offices  was  in  the  old 
board  of  directors.  It  was  also  held  that  the  Legislature 
had  the  right  to  change  the  name  of  the  board  by  which 
the  institution  was  governed,  from  the  Board  of  Directors 
to  that  of  the  Board  of  Trustees,  but  that  in  doin^  so  it 
left  the  board  the  offices  to  be  filled  by  officers.  Nicliols 
V.  MeKee^  68  N.  C,  429.  The  Act  did  not  in  fact  abolish 
the  offices  changing  the  name  of  the  board,  although  the 
Act  declared  that  the  Board  of  Directors  was  abolished. 
The  offices  were  left  as  before,  and  the  abolition  of  the 
Board  of  Directors  was  one  of  words  only. 

The  draftsman  of  the  Act  of  1897  would  have  done  well 
to  look  at  the  Act  of  1870-'71,  and  the  decision  of  this 
court  upon  it.  We  have  examined  the  Act  of  1897  care- 
fully, and  there  is  not  one  single  duty  required  of  the  new 
Board  of  Trustees  that  was  not  required  of  the  old  Board 
of  Directors.  There  is  no  change  as  to  duties,  rights  or 
powers.  There  is  nothing  in  the  Act  but  the  same  old 
offices  with  changed  names,  with  the  same  duties,  rights 
and  privileges  as  were  provided  under  the  old  law.  In  fact 
the  latter  part  of  Section  3,  which  amends  Sections  2241, 
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2242,  2243  and  2244  of  The  Code,  by  striking  out  the  old 
names  of  the  asylums  and  substituting  new  ones,  declares 
that  *' Those  Sections  of  The  Code  thus  amended,  and  Chap- 
ter 2,  Yol.  2,  of  The  Code^  except  as  hereinafter  providei, 
are  le-enacted. "  There  follows  the  above  proviso  no  other 
provision  except  the  one  changing  the  name  of  the  office  of 
Superintendent  to  that  of  Principal  and  Resident  Physician. 
And  the  latter  part  of  Section  6  of  the  Act  provides,  *Hhat 
Chapter  2,  Volume  2,  of  The  Code  shall  in  all  respects  ap- 
ply to  the  corporations  hereby  created,  except  as  modified  by 
Section  8  of  this  Act" — Section  8  being  in  these  words: 
**It  is  not  the  intention  of  the  General  Assembly  that  the 
trustees  herein  provided  for  shall  be  offic3S  within  the 
meaning  of  section  7  of  Article  XIV  of  the  Constitution, 
and  they  are  declared  to  bb  special  trustees  for  the  special 
purposes  of  this  Act."  These  places  have  been  held  to  be 
offices,  as  we  have  declared  in  this  opinion,  and  the  Legis- 
lature by  simply  declaring  that  they  shall  not  be  offices 
does  not  change  the  nature  of  the  thing. 

In  the  case  of  Clark  v.  Stanley^  66  N.  C,  60,  Chief 
Justice  Pearson  delivering  the  opinion  of  the  court,  defin- 
ing what  a  public  office  is,  said:  ^'A  public  office  is  an 
agency  for  the  State,  and  the\person  whose  duty  it  is  to 
perform  this  agency  is  a  public  officer.  The  essence  of  it 
is  the  duty  of  performing  an  agency,  that  is,  of  doing  some 
act  or  acts  or  series  of  acts  for  the  State."  It  is  idle  under 
the  decisions  of  this  Court  to  say  that  such  a  position  as 
these  defendants  hold  is  not  an  office,  as  it  v^ould  be  to  say 
that  a  horse  is  not  a  horse  because  one  may  choose  to  call 
him  some  other  animal. 

"We  are  of  the  opinion,  upon  a  careful  examination  of  the 
Act,  that  It  is  an  amendment,  as  it  declares  itself  to  be,  of 
Chapter  2,  Vol.  2,  of  The  Code^  and  not  a  reapeal  of  that 
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chapter.  It  is  true,  that  in  the  first  Section  it  declares  that 
the  charters  of  said  hospitals,  by  whatever  name,  and  all 
Acts  amendatory  of  said  charters,  are  hereby  repealed," 
yet,  with  the  exception  of  a  change  in  the  names  of  the 
offices  and  of  the  institutions  (with  some  insignificant  de- 
tails about  the  salaries  of  the  superintendents  and  the  ap- 
pointment of  the  directors),  the  whole  of  Chapter  2,  Vol. 
2,  of  T/ie  Code  is  re-enacted,  or,  as  the  Act  Itself  declares, 
"And  the  provisions  of  Chapter  2,  Volume  2,  of  The  Code^ 
applicable  to  the  directors  of  the  Tforth  Carolina  Insane 
Asylum,  not  in  conflict  with  the  provisions  of  this  Act,  are 
hereby  made  applicable  to  the  Board  of  Trustees  of  this 
State  Hospital  for  the  Insane  and  the  Western  Hospital  for 
the  Insane,  and  as  modified  by  this  Act,  are  hereby  re- 
enacted/' 

In  State  v.  Williams ^  117  X.  C,  753,  it  is  said:  '*The 
re-enactment  by  the  legislature  of  a  law  in  the  terms  of  a 
former  law  at  the  same  lime  it  repeals  the  former  lav^,  is 
not  in  contemplation  of  law  a  repeal,  but  is  a  reaffirmance 
of  the  former  law  whose  provisions  are  thus  continued  with- 
out any  intermission/'  The  effect  of  the  Act,  then,  is  that 
it  has  only  a  prospective  operation  as  to  the  change  of  the 
name  of  the  Institution  and  the  names  of  the  offices  con- 
nected  with  it,  and  that  the  defendants  (the  incumbents) 
are  entitled  to  hold  on  to  their  offices — the  defendant, 
Kirby,  for  the  term  for  which  he  was  elected,  and  the  other 
defendants  for  the  terms  for  which  thoy  were  appointed 
and  until  their  successors  are  duly  elected  and  appointed 
and  qualify. 

There  is  no  error  in  the  judgment  of  the  court  below  and 
the  same  is  affirmed,  except  that  part  of  the  judgment  as 
to  the  right  of  John  K.  Smith,  which  is  not  set  out  in  the 
complaint,  and  is  therefore  set  aside,  that  matter  not  being 
before  the  court. 
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LUSK,  et  al.,  v.  SAWYER,  et  al. 

Messrs.  A,  C.  Avery  and  J.  C.  L.  liar r is ^  for  plaintiffs 
(appellants). 

Messrs.   R.  O.  Burton  and   F.  L  Osborne^  for    defend- 
ants. 

Per  Curiam:  For  the  reasons  assigned  in  Wood  v.  Bel- 
lamy^  the  judgment  of  the  court  below  is  affirmed. 


PERSON,  etal.,  v.  SOUTHERLAND.  etal. 

Messrs.  MacRae  cfe  Day^  for  plaintiffs  (appellants). 
Messrs.    W.    C.   Munroe^  Aycock  <&  Daniels  and  /.  F. 
Dortchy  for  defendants. 

Per  Curiam:  For  the  reasons  assigned  in   Wood  v.  Bel- 
lamy the  judgment  of  the  court  below  is  affirmed. 


RALEIGH  AND   AUGUSTA  AIR   LINE   RAILROAD  COMPANY  v. 

E.  B.  STURGEON. 

Action  to  Recover  Land — Railroads — Right  of   Way — Acquire- 
ment of  Title — Easement. 

Where  the  charter  of  a  railroad  company  provides  that,  where  no  con 
tract  is  made  with  the  company  in  relation  to  lands  through  which 
its  road  may  pass,  it  shall  be  presumed  that  the  land  on  which  the 
road  may  be  constructed,  together  with  100  feet  on  eat^h  side  of  the 
centre  of  the  track,  has  been  granted  to  the  company  by  the  owner, 
unless  he  shall,  within  two  years  from  the  completion  of  such  por- 
tion of  the  road,  apply  for  an  assessment  of  damages,  and  in  the 
trial  of  an  action  by  the  (company  against  an  occupant  of  a  part  of 
the  right  of  way  it  appeared  that  the  company  had  made  no  con- 
tract concerning  the  land  and  no  application  had  been  made  by  the 
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owner  for  assessment  of  damages ;  Hddf  That  the  company  ac- 
quired only  an  easement  in  the  land  taken  and  is  entitled  to  pos- 
session of  the  whole  right  of  way  only  when  it  shall  appear  that  it 
is  necessary  for  its  purposes  in  the  conduct  of  its  business,  and, 
where  the  complaint  in  such  action  fails  to  allege  that  such  neces- 
sity exists,  the  action  should  be  dismissed. 

2.  Generally,  the  right  which  railroad  companies  acquire  in  lands  con- 

demned or  purchased  for  their  right  ot  way  amounts  to  an  ease- 
ment only  and  not  to  the  purchase  of  the  estate  of  the  owner 
therein. 

3.  While  land  included  in  the  right  of  way  of  a  railroad  company,  not 

necessary  for  the  purposes  of  the  company,  may  be  cultivated  by 
the  servient  owner,  the  crop  must  not  be  of  such  inflammable  or 
combustible  nature,  when  matured  or  maturing,  as  to  endanger  the 
safety  of  the  company's  passengers  or  cause  injury  to  adjoining 
lands  in  case  of  ignition  of  such  crops  by  sparks  from  the  company's 
engines,  for,  in  such  case,  the  company  would  have  the  right  to 
enter  and  remove  such  crops. 

Civil  action,  to  recover  part  of  plaintiff's  right  ot  way 
in  the  town  of  Apex,  which  was  claimed  by  defendant, 
tried  before  Baykin^ «/.,  and  a  jury,  at  Octcber  Term,  1896, 
of  Wake  Superior  Court. 

The  ordinary  issues  in  ejectment  (except  as  ta  damages) 
were  submitted  and  found  in  f..vor  of  the  plaintiff,  and 
from  the  judgment  thereon  defenHant  appealed. 

Messrs.  L.  R,  WattSj  J.  B.  Batclielor  and  MacRae  <& 
Day^  for  plaintiff. 

Mess7*s.  Armistead  Jones  and  H,  E,  Norris^  for  defend- 
ant (appellant). 


f Montgomery,  J. :  The  plaintiff  company  did  not  acquire 
its  right  ot  way  by  either  condemnation  or  purchase.  Its 
claim  to  the  title  and  absolute  and  actual  possession  of  the 
whole  of  the  one  hundred  feet  on  both  sides  of  its  track  is 
founded  upon  what  it  contends  is  the  legal  effect  of  one  of 
the  provisions  of  its   charter.  Section  9  of  Chapter  26  of 
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the  Acts  of  1863,  which  is  in  the  following  words:  ''That 
in  the  absence  of  any  contract  or  contracts  with  said  com- 
pany in  relation  to  land  through  which  the  said  road  may 
pass,  it  shall  be  presumed  that  the  land  on  which  the  said 
road  may  be  constructed,  together  with  one  hundred  feet 
on  each  side  of  the  centre  of  the  track,  has  been  granted  to 
the  company  by  the  owner,  and  the  said  company  shall 
have  good  title  and  right  thereto,  and  shall  hold  and  enjoy 
the  same  as  long  as  the  same  may  be  used  for  the  purposes 
of  the  company,  unless  said  owner,  at  the  time  of  finishing 
the  part  of  the  road  on  his  land,  shall  apply  for  the  assess- 
11  ent  of  the  value  of  the  land  within  two  years  next  after 
the  finishing  of  such  portion  of  the  road;  and  said  owner, 
for  the  want  of  such  application  within  said  two  years, 
shall  be  barrea  from  said  recovery."  The  contention  of 
the  plaintiff  is  that,  as  the  company  had  no  contracc  con- 
cerning the  land  embraced  in  the  right  of  way  with  the  de- 
fendant, or  those  under  whom  he  claims,  and  as  no  applica- 
tion for  the  assepsmeot  of  the  value  of  the  land  was  made 
within  two  years  neist  after  the  finishing  of  such  portion  of 
the  road,  the  words  of  the  Statute  (the  company's  charter) 
vests  the  estate  of  the  owner  in  the  company  as  effectually 
for  all  intents  and  purposes  as  if  a  grant  for  the  laud  had, 
in  fact,  been  issued.  In  support  of  its  contention,  the 
plaintiff  relies  on  the  decision  in  Railroad  v.  McCaskill^ 
94  N.  C,  746.  In  that  case  it  does  seem  to  be  decided 
that  under  a  piovlsion  of  a  charter,  substantially  like  the 
one  before  us,  the  facts  being  about  the  same  as  ii^  this 
case,  that  the  title  to  the  land  passed  to  the  company  and 
that  it  was  entitled  to  recover  the  possession  whether  neces- 
sary for  the  company's  purposes  or  not.  Yet,  there 
seemed  to  be  a  doubt  as  to  theoorrectuessof  the  position  in 
the  mind  of  the  court.  In  that  case  the  court  saia,  ^ '  A  per- 
missive use  of  part  of  it  (right  of  way)  by  another,  when 
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no  present  inconvenieDce  results  to  the  company,  is  not  a 
surrender  of  rights  of  property,  and,  indeed,  to  expel  an 
occupant,  under  such  circumstances  would  be  a  needless  and 
uncalled  for  injury.  This  raaj  suspend,  but  does  not 
abridge  the  right  of  the  company  to  demand  restoration 
when  the  interests  of  i/ie  road  may  require  its  use.''''  The 
effect  of  that  decision  was  weakened  by  the  opinion  of  the 
court  in  Ward  v.  Railroad^  109  N.  C,  358,  where  it  is 
said,  '*We  take  notice  of  the  fact  that  whatever  may  be  the 
privilege  of  railroad  companies  to  exercise  dominion  over 
their  whole  right  of  way,  the  universal  custom  has  been  to 
allow  the  abutting  owner,  whose  land  has  been  taken  for 
the  use  of  the  public,  to  cultivate  up  to  the  sid3  ditches 
that  are  kept  open  for  the  purpose  of  proper  drainage 
try  the  company/'  In  the  same  opinion  it  is  declared  to 
be  the  duty  of  railroaa  com  panics  in  the  construction  of 
their  roads  to  cut  down  large  trees  that  might,  trom  age 
or  storms,  fall  upco  their  track,  yet  it  intimates  that  a 
company  would  not  be  required  to  take  actual  possession 
of  any  part  of  its  right  of  way  not  needed  for  the  com- 
pany's purposes,  to  remove  fron  its  crcps  high  grass  or 
bushes  that  might  grew  or  spring  up  immediately  outside 
of  tne  ditches  and  grow  high  enough  to  conceal  an  animal 
trom  the  view  of  the  engineer  who  is  approaching  with  a 
train. 

In  Blue  v.  Railroad^  117  N.  C,  64:4:,  it  was  distinctly 
announced  that  the  right  which  railroad  companies  acquire 
in  lands  condemned  for  tneir  rights  of  way  amount  to  an 
easement,  and  not  to  the  purchase  of  the  estate  of  the 
owner.  In  that  case  the  court  said,  ^'The  right  of  way  of 
railroad  companies  is  by  judgment  of  condemnation  made 
subject  tj  occupation  where,  and  only  where,  the  corpora- 
tion finds  it  necessary  to  take  actual  possession  in  furcher- 
ance  of  the  ends  for  which  the  company  was  created.      The 
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damages  are  not  assessed  upon  the  idea  of  a  proposed 
actual  dominioQ,  oocapation  and  perception  of  the  prodts 
cf  the  whole  right  of  way  by  the  corporation,  but  the  cal- 
culation is  based  upon  the  principle  that  possession  and  ex- 
clusive control  will  be  asserted  onlv  over  so  much  of  the 
condemned  territory  as  may  be  necessary  for  corporate 
purposes,  such  as  additional  track,  ditches  and  houses  to  be 
used  for  stations  and  section  hands.  Unless  the  land  is 
needed  for  some  such  use.  the  occupation  and  cultivation 
bv  the  owner  of  the  servient  tenement  will  be  disturbed 
only  when  it  becomes  neuessary  for  the  company  to  enter, 
in  order  to  remove  something  which  endang-^rs  the  safety 
of  its  passengers,  or  which  might,  if  undisturbed,  subject 
the  owner  to  liability  for  injury  to  adjacent  lands  oi  prop- 
erty." 

If  McCaskiirs  case  has  not  been  overruled  by  the  subse- 
quent decisions  of  this  court  above  referred  to,  we  are  at 
least  in  a  position  to  discuss  without  much  embarrassment 
the  question  whether  or  not  the  right  acquired  by  railroad 
companies  in  their  rights  of  way  under  such  charters  as  the 
one  before  us,  is  an  easement  or  a  conclusive  presumption 
of  the  conveyance  of  the  estate  of  the  owner.  Uoder  the 
Statute  (charter)  where  there  is  no  contract  oeti^een  the 
parties,  and  after  two  years  from  the  completion  of  the 
road  over  the  owner's  land,  there  is  a  presumption  that  the 
land  taken  for  the  right  of  way  ^^las  oeen  granted  to  the 
company  b}*^  the  owner,  and  tne  company  shall  have  good 
tide  and  right  thereto  and  shall  hold  and  enjoy  the  same 
as  long  as  the  same  may  be  used  for  the  purposes  of  the 
company".  *  *  *  What  reasonable  meaning  can  be 
attached  to  the  words  *^for  the  purposes  of  the  company," 
except  that  the  land  should  be  used  for  such  purposes  as 
are  conducive  and  necessary  to  the  conducting  of  the  busi- 
ness of  the  company,  that  is,  of  safely  and  rapidly  transport- 
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ing  and  conveying  passengers  and  freight  over  its  railroad? 
That  is  the  whole  business  of  the  company.  They  need 
land  for  no  other  purpose  than  to  properly  construct  their 
road  beds  and  drain  them,  build  side  tr»€ks  when  necessary 
and  houses  for  their  employees,  warehouses  and  station 
houses,  with  convenient  egress  and  ingress,  and,  perhaps, 
for  a  few  other  purposes  that  may  have  escaped  our  atten- 
tion. If  the  company  should  need  the  whole  of  the  right 
of  way  for  these  purposes,  it  has  the  right  to  use  the  whole. 
This  is  what  was  in  contemplation  when  the  railroad  char- 
ters were  granted,  when  the  right  of  way  ^  as  laid  out  and 
when  the  road  was  constructed.  SSuch  lands  have  been 
condemned  on  the  ground  that  they  were  for  the  use  of  the 
public,  and  they  cannot  be  used  for  any  other  purposes 
than  those  contemplated  when  they  were  condemned.  It 
must  be  understood,  however,  that  if  lands  belonging  to 
the  right  of  way  not  necessary  for  the  purposes  of  railroad 
companies  should  be  cultivated  by  the  servient  owners,  the 
crops  must  not  be  of  such  inflammable  or  combustible  na- 
ture, when  matured  or  maturing,  as  would  endanger  the 
safety  of  the  company's  passengers,  or  might  likely  cause 
injury  to  adjoining  lands  in  case  of  their  ignition  by  sparks 
and  tire  from  the  company's  engines.  In  such  case  the 
companies  would  have  a  clear  right  to  entei  and  remove 
such  crops  from  their  right  of  A^ay. 

Our  opinion,  therefore,  is  that  in  the  case  before  us  the 
plaintiff  has  only  an  easement  in  the  land  in  dispute.  The 
company  would  be  entitled  to  the  possession  of  the  whole 
of  the  right  of  way  if  it  appeared  that  such  possession  was 
necessary  for  its  purposes  in  the  conduct  of  its  business. 
But  such  did  not  appear  to  be  the  case  on  the  trial.  The 
complaint  did  not  allege  that  the  land  occupied  dy  the  de- 
fendant was  necessary  for  the  purposes  of  the  company, 
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and  the  motion  of  defendant's  counsel  to  dismiss  the  action 
for  that  reason  must  be  allowed. 

Ac  tic  n  dismissed. 
Faibcloth,  C.  J.,  dissents. 


T.  D.  WALLER  v.  J.  M.  SIKES,  Clerk  of  the  Superior  Court  of 

Granville  County. 

Contempt — Clerk  of  Superior  Court — County  Commissioners — 
Appointment — Jurisdiction  of  the  Judge  of  the  Superior  Court. 

Section  5  of  Chapter  135,  Acts  of  1895,  authorizing  the  presiding  or  re- 
sident Judge  of  the  Superior  Court  to  appoint  additional  County 
Commissioners  on  its  being  certified  to  him  by  the  Clerk  of  the 
court  that  the  petition  for  such  appointment  was  properly  signed, 
did  not,  like  Section  7  of  Ch.  159,  Acts  of  1895,  confer  upon  the 
Judge  any  unusual  power  to  proceed  by  a  rule  in  the  first  instance 
to  compel  the  clerk  to  act,  mandamus  being  the  proper  remedy. 

On  the  5th  day  of  December,  1896,  T.  D.  Waller,  an 
elector  and  taxpayer  of  Granville  county,  made  and  tiled 
the  following  affidavit  before  Graham^  «/".,  at  Oxford,  N. 
C: 

''T.  D.  Waller,  being  duly  sworn,  alleges  and  sjiys: 
That  according  to  Chapter  135  of  the  Acts  of  1895  (Section 
5),  providing  the  way  in  which  two  additional  county  com- 
missioners may  be  appointed,  he,  with  others,  went  before 
J.  M.  Sikes,  Clerk  of  the  Supariop  Court  of  Granville 
county,  with  the  necessary  papers  drawn  according  to  la  v; 
and  that  the  said  Sikes  thereupon  refused  to  accent  the  affi- 
davit, whereupon  a  rule  was  issued  by  your  Honor,  and 
made  conclusive,  compelling  him,  the  said  Sikes.  to  accept 
said  affidavit.  That  then  the  said  Sikes  still  refused  to 
certify  the  papers  as  he  was  required  by  law  to  do,  giving 
as  a  reason  that  he  had  no  way  of  knowing  that  the  sign- 
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ers  are  freeholders.  That  thereupon  the  said  Waller  pro- 
duced to  him  a  certified  copy  of  the  tax  books,  ^hich 
showed  100  of  the  signers  of  said  petition  freeholders,  as 
is  required  by  law.  That  thereupon  the  said  Sikes  refused 
to  certify  said  papers,  as  was  require!  by  law,  whereupoc 
the  said  Waller  and  others  offered  to  produce  to  him  (the 
said  Sikes)  the  original  tax  books,  that  he  might  examine 
said  tax  books,  and  see  for  himself  that  100  of  said  signers 
were  freeholders.  That  the  said  Sikes  refused  to  accept 
evidence  or  inform  himself  of  the  fact  that  these  men  are 
freeholders,  and  still  refuses  to  certify  the  papers,  to  the 
end  that  the  two  additional  commissioners  may  be  appoint- 
ed: wherefore  the  affiant  prays  your  Honor  that  a  rule 
may  issue  against  the  said  Sikes  to  show  cause  why  he 
should  not  perform  his  duty  in  this  matter. 

'*T.  D.  Waller. 
''Sworn  to  and  subscribed  to  before  me,  this  5th  of  De- 
cember, 1896. 

''S.  V.  Ellis,  J.  P." 

Upon  reading  and  considering  the  foregoing  affidavit  of 
T.  D.  Waller,  his  Honor,  A.  W.  Graham,  resident  in  the 
Fifth  Judicial  District,  made  and  issued  an  order  or  rule 
upon  J.  M.  Sikes,  Clerk  of  the  Superior  Court  of  Granville 
county,  to  sho^  cause  why  he  should  not  discharge  his 
duty,  and  make  said  certificate.  Said  rule  was  made  re- 
turnable at  the  office  of  the  register  of  deeds  in  the  court- 
house in  Oxford  on  December  5,  1896,  at  8  o'clock  P.  M. 
(said  order  or  rule  cannot  te  found),  at  which  time  and 
place  said  Sikes  appeared  in  person  and  by  attorney,  and 
movea  for  time  to  file  an  answer,  upon  which  motion  said 
cause  was  continued  until  0  P.  M.,  at  which  time  said 
Sikes  again  appeared,  and  filed  the  following  answer: 

'*To  the  Hon.  A.   W.  Graham,  Judge,  &c. :  In  answer  to 
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the  rale  this  day  served  upon  me,  I  beg  leave  to  oertify  to 
your  Honor  that  as  no  evidence  safScient  lo  satisfy  me  has 
been  offered  to  ire  by  the  petitioners,  who  requested  }/oar 
Honor  to  appoint  two  bonest  and  discreet  citizens  of  Gran- 
ville county  comniissioners  of  said  county,  in  addition  to 
the  three  county  commissioners  who  were  duly  elected  to 
said  office  by  the  people  of  said  county,  on  the  3d  day  of 
November  last,  that  two  hundred  of  said  petitioners  are 
electors  of  said  county,  and  that  one  hundred  of  tbem  are 
freeholders,  I  therefore  respectfully  certify  to  your  Honor 
that  two  hundred  electors  cf  said  county  did  not  sign  sa:d 
petition,  nor  are  one  hundred  of  them  who  did  sign  said 
petiton  freeholders.  This  December  5th,  1896.  J.  M. 
Sikes,  Clerk  Superior  Court  of  Granville  county." 

Which  said  answer  of  J.  M.  Sikes  to  said  rule  was  ad- 
judged insufficient;  and  it  was  thereupon  ordered  by  the 
court  that  the  registration  books  for  said  county,  together 
with  the  tax  books  of  said  county,  be  brought  into  court, 
whereupon  the  said  tax  books  were  produced,  and  all  the 
registrauon  books,  except  those  for  the  two  preuincts  of 
Bell  Town  and  Geneva,  the  said  Clerk  of  said  court,  the 
lawful  custodian  of  said  books,  alleging  that  the  registrars 
for  said  two  precincts  had  faihd  to  return  said  books;  and 
S.  V.  Ellis,  deputy  register  of  deeds,  Thomas  D.  Waller, 
and  others  being  sworn,  the  court  proceeded,  in  the  pres- 
ence of  said  Clerk,  to  compare  the  said  petition  with  said 
i^egistration  books,  when  it  was  ascertained  that  all  of  the 
petitioners,  except  those  who  reside  in  the  said  precincts  of 
Boll  Town  and  Geneva,  are  electors  in  said  county;  and  it 
appearing  from  said  tax  books  and  from  oral  testimony,  in 
the  presence  of  the  court  and  of  said  J.  M.  Sikes,  Clerk  as 
aforesaid,  that  one  hundred  and  eleven  of  said  petitioners 
are  freeholders  in  said  county,  it  was  thereupon  ordered 
that  said  Waller  and  the  petitioners  be  allo\^ed  to  amend 
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the  petition  by  the  addition  of  the  names  of  other  electors 
of  said  county  to  supply  the  places  of  those  vt  ho  reside  in 
the  precincts  of  Bell  Town  and  Geneva,  the  registration 
books  of  vvhich  were  alleged  by  said  Sikes  not  to  be  in  hid 
office,  and  said  cause  was  continued  until  8:30  o'clock  A. 
M.,  December  7,  1896,  at  wnich  time  and  place,  all  the 
parties  being  present,  the  hearing  of  the  matter  was  con- 
tinued; and  it  was  shown  that  more  electors  had  signed 
said  petition  than  those  stated  in  said  petition  from  Bell 
Towm  and  (xeneva  precincts,  and,  upon  the  tas  books  of 
said  county  being  produced,  it  was  shown  that  these  addi- 
tional names,  together  with  those  first  signing  the  petition, 
made  more  than  two  hundred  electors,  one  hundred  of 
whom  were  freeholders  who  signed  said  petition;  where- 
upon the  court  found  as  a  fact  that  more  than  two  hundred 
(200)  electors  of  said  couuty  of  Granville,  of  whom  more 
than  one  hundred  (100)  were  freeholders  in  said  county, 
had  signed  said  petition;  whereupon  the  court  made  the 
following  order,  directing  the  clerk  to  certify  forthwith: 

*'State  of  North  Caiolina,  Granville  county.  Superior 
Court,  December  7,  1896.     T.  D.  Waller  v.  J.   M.  Sikes. 

* 'Order.  In  the  above  entitled  proceeding,  T.  D.  Waller 
having  filed  with  the  court  on  December  5,  1896,  an  affi- 
davit setting  forth  that  he  and  four  other  electors  of  the 
county  of  Granville  had  filed  with  J.  M.  Sikes,  Clerk  of 
the  Superior  Court  of  said  county,  an  affidavit  to  the  effect 
that  they  verily  believed  that  the  business  of  Granville 
county  would  be  ira properly  managed  if  loft  entirely  in  the 
hands  of  the  three  commissioaers  of  said  county  elected  at 
the  general  election  held  on  the  3d  day  of  jXovember,  1896; 
and  tbat  thereupon  more  than  two  hundred  electors  of  said 
county  (one  hundred  or  more  of  whom  are  freeholders) 
have  petitioned  the  court  to  appoint  two  additional  com- 
missioners for  said  county,  as  provided  by  Chapter  135  of 
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the  laws  of  1895;  and  that  said  J.  M.  Sikes,  Clerk,  as 
aforesaid,  failed  and  lefased  to  certify  that  one  hundred  of 
said  petitioners  are  freeholders,  as  required  to  do  b}^  said 
Statute;  and  the  rule  having  been  served  upon  said  Sikes 
to  show  oausj  why  he  should  not  discharge  his  duty  and 
make  said  certificate — said  rule  was  made  returnable  at  the 
office  of  the  register  of  deeds  in  the  courthouse  in  Oxford 
on  December  5,  1896,  at  S  o'clock  P.  M.,  at  which  time 
and  place  said  Sikes  appeared  in  person  and  by  attorney, 
and  moved  for  time  to  file  an  answer.  Said  cause  was 
then  continued  until  9  P.  M.,  at  which  lime  said  Sikes 
again  appeared,  and  filed  an  answer,  ^hich  was  adjudged 
to  be  insufficient;  and  it  was  thereupon  ordered  that  the 
registration  books  for  said  coiinty,  together  with  the  ^ax 
books  of  said  county,  be  brought  into  court,  whereupon 
the  tax  books  were  produced,  and  all  the  registration 
books,  except  those  from  the  precincts  of  Bell  Town  and 
Geneva,  the  Clerk  of  said  court,  the  lawful  custodian  of 
said  books,  alleging  that  the  registers  for  said  precincts, 
had  failed  to  return  said  books;  and,  S.  V.  Ellis,  deputy 
register  of  deeds,  Thomas  D.  Waller,  and  others  being 
sworn,  the  court  proceeded  to  compare  the  said  petition 
with  said  registration  books,  v^hen  it  was  ascertained  that 
all  of  the  petitioners  (except  those  who  reside  in  the  pre- 
cincts of  Bell  Town  and  Geneva)  are  electors  in  said 
county;  and,  it  appearing  from  said  tax  ^ooks  and  from 
oral  testimony  that  one  hundred  and  eleven  of  said  peti- 
tioners are  freeholders  in  said  county,  it  is  therefore  ordered 
that  said  Waller  and  the  petitioners  be  allowed  to  amend 
the  petition  by  the  addition  of  the  names  of  other  electors 
of  said  county  to  supply  the  places  of  those  who  reside  in 
the  precincts  of  Bell  Town  and  Geneva,  the  books  of  which 
precincts  are  alleged  by  said  Sikes  not  to  be  in  his  office, 
and  said  cause  was  continued  until  half  past  8  o'clock  A.  M., 
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December  T,  1896,  at  which  time  and  place,  all  parties  being 
present,  the  hearing  cf  the  matter  was  continued,  and  it 
was  shown  that  more  electors  bad  signed  said  petition  than 
those  stated  in  said  petition  from  Bell  Town  and  Geneva 
precincts.  The  court  doth  find  as  a  fact  that  more  than 
two  hundred  electors  of  said  county,  of  whom  more 
than  one  hundred  are  freehold<;rs  in  said  county,  have 
signed  said  petition.  It  is  therefore  ordered  that  said 
James  M.  SiKes,.  Clerk  cf  the  Superior  Court  of  Granville 
county,  do  forthwith  certify  to  said  one  hundred  persons 
being  freeholders,  and  return  said  petiton  and  all  the 
papers  in  the  cause  to  said  court  at  once.  This  December 
7,  1806. 

(Signed)  ''A.  W.  Graham, 

**Judge  of  Superior  Court,  Resident  in  the  Fifth  Judicial 

District. ' ' 

The  defendant  refused  to  obey  said  order  and.  upon  being 
adjudged  by  the  courc  in  contempt,  appealed. 

Messrs.    Winston^  Fuller  cfe  Biggs^  for  plaintiff. 
Messrs.   Edwards  cfe  Royster  and  J.  B.  Batclielor^  tot 
defendant  (appellant). 

Montgomery,  J. :  His  Honor  undoubtedly  proceeded 
under  the  view  that  he  had,  under  the  provisions  of  Sec- 
tion 0,  Chapter  135,  of  the  Acts  of  1895,  such  a  general 
supervisory  power  over  the  clerks  as  was  conferred  upon 
the  Judges  of  the  Supreme  and  Superior  Courts  in  Section 
7,  cf  Chapter  159,  of  the  Acts  of  1895.  This  was  a  mis- 
taken view  of  his  power.  Section  7  of  the  Election  Law 
of  1895  not  only  gave  to  the  judges  a  general  supervisory 
control  over  the  clerks,  but  it  prescribed  all  the  machinery 
necessary  for  compelling  them  to  perform  their  duties.  A 
rule  might  issue,  in  the  first  instance,  upon  the  judge^s  own 
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motion  cr  upon  the  affidavit  of  an  elector,  to  be  followed 
by  other  rules  from  time  to  time  as  the  occasion  might  le- 
quire.  Section  5,  of  Chaptei  1»S5,  of  the  Acts  of  1895, 
anthorized  the  judge  presiding  in  the  dist.rict  or  the  resi- 
dent judge  to  appoint  two  additional  County  Commission- 
ers upon  its  being  certified  to  him  by  the  clerk  of  the  court 
that  the  petition  was  properly  signed^  but  it  did  not  con- 
fer upon  the  judge  any  unusual  power,  any  power  to  pro- 
ceed by  a  rule  in  the  first  instance  to  compel  the  clerk  to 
act.  The  present  proceeding  should  have  been  commenced 
by  mandamus^  and  the  clerk's  conduct  (which  it  seems  was 
arbitrary  and  contumacious)  inquired  lnt(»  in  the  regular 
way.  It  was  commenced  upon  affidavit  and  rule,  and 
ought  to  have  been  dismissed  upon  the  motion  of  the  de- 
fendant. We  do  not  pass  upon  the  power  of  the  judge 
where  the  clerk  refuses  to  act  in  cases  like  the  one  before 
ns,  to  find  the  facts  and  to  appoint  the  commissioners  when 
the  petition  is  properly  signed.  The  matter  of  contempt 
is  the  only  matter  before  us,  and  we  are  of  the  opinion 
that  there  was  error  in  the  judgment  and  that  the  same 

ought  to  be  reversed. 

Reversed. 


W.   T.   LYON  and  G.  B.  ROYSTER  v.  THE  BOARD  OF  COMMIS- 
SIONERS OF  GRANVILLE  COUNTY. 

Mandamus — Quo  Warranto — Ejection  from  Office — Restoration 

to  Office — Clear  Legal  Title  to  Office, 

Where  a  plaintiff  sues  for  an  office  occupied  by  another,  his  remedy  is  an 
action  in  the  nature  of  quo  warranto.  If  he  sues  to  be  restored  to 
an  unoccupied  office,  his  remedy  is  an  action  for  a  mandamus,  and 
he  must  show  that  he  has  a  present  clmr  legal  right  to  the  thing 
claimed,  and  that  it  is  the  duty  of  the  defendant  to  render  it  to 
him.     (Clark  and  Montgomery,  J.  J.,  dissenting.) 

(Syllabus  by  Faircloth,  C.  J.) 
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Civil  aotion,  for  nhandamua^  tiied  before  Allen^  «/.,  at 
January  Term,    1897,    of  Granville  Superior  Couit,   on 
an   agreed   statement  of   facts  whioh  are  summarized  in 
the  opinion  of  the  court.     His  Honor  adjudged  as  follows: 
''That  the  plaintiffs,  W.  T.  Lyon  and  6.  B.  Boyster,  are 
entitled  to  bo  forthwith  reinstated  and  restored  to  their 
said  office  as  Commissioners,  and  the  said  defendants  are 
ordered  and  directed  forthwith,  upon  the  service  of  a  copy 
of  this  decree  upou  them  by  the  sheriff  of  Gracville  county, 
which  copy  shall  be  made  and  prepared  by  the  Clerk  of  this 
court,  to  reinstate,  reinduct  and  restore  said  W.  T.  Lyon 
and  G.  B.  Royster  to  their  said  offices,  and  likewise  per- 
mit said  plaintiffs  to  be  and  act  in  all  respects  as  Commis- 
sioners of  said  county,  and  as  such  to   participate  in  the 
meetings  of  said  board  during  the  time  specified  in  the 
order  of  Judge  Graham,  appointing  to  said  office  hereto- 
fore referred  to.     And  it  is  ordered,  considered  and  ad- 
judged that  plaintiffs  recover  of  the  defendants  the  costs 
of  this  action  in  this  behalf  incurred,  to  be  taxed  by  the 
Clerk,  and  that  a  peremptory  writ  of  mandamus  issue  com- 
manding that,  forthwith  and  without  excuse  or  delay,  the 
defendant  above  named  comply  with  the  terms  of  this  judg- 
ment and  decree,  and  meanwhile  and  until  said  judgment 
and  decree  is  fully  complied    with  these  defendants,  and 
each  of  them,  are  enjoined  and  restrained  as  heretolore/^ 
From  this  judgment  defendants  appealed. 

The  cause  held  previously  been  heard  bfore  Graham^  i/., 
at  Chambers,  in  Oxford,  on  28th  daf  of  December,  1896, 
on  application  for  mandamus  and  injunction,  and  the  an- 
swer of  the  defendants  having  raised  certain  issues,  they 
weie  transferred  to  the  January  Term  for  trial,  but  in  the 
meanwhile  defendants  were  restrained  from  paying  out  any 
money  or  incurring  any  debts  or  accepting  official  bonds 
except  upon  the  concurrence  of  as  many  as  four  of  the 
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board.  From  so  much  of  suoh  order  as  so  restrained  the 
defendants  they  appealed,  and  from  the  order  transferring 
the  caase  to  the  Superior  Court  in  term  time  the  plaintiffs 
appealed. 

Messrs.   Winston^  JFuller  ds  BiggSy  for  plaintiff. 
Messrs.  Edwards  cj&  Royster  and  Mr.  J.  B.  Batchelor^ 
for  defendants . 


Faiegloth,  C.  J. :  The  plaintiffs  instituted  this  action 
alleging  that  they  v^ qtb  duly  and  legally  appointed  Com- 
missioners of  Granville  county  by  the  Resident  Judge  of  the 
5th  Judicial  District,  by  virtue  of  the  po^  er  vested  in  bim 
by  the  Act  of  1895,  Ch.  135,  praying  for  a  mandamus 
compelling  the  defendants  to  restore  them  to  their  said 
office  and  to  permit  them  to  participate  in  all  respects  in 
the  deliberations  of  the  Board  of  Commissioners  for  the 
county.  The  defendants  deny  the  plaintiffs  right  to  be  in- 
ducted into  office  on  the  ground  that  the  judge  had  no 
authority  to  make  the  appointment,  and  that  the  same  ^as 
void  in  law.     Section  5,  of  the  said  Act  is  in  these  words: 

''That  whenever  as  many  as  five  electors  of  the  county 
make  affidavit  before  the  Cleik  of  the  Superior  Court,  at 
any  time  after  the  election  oF  the  County  Commissioners, 
that  they  verily  believe  that  the  business  of  the  county,  if 
left  entirely  in  the  hands  of  the  three  Cora  missioners  elected 
by  the  people,  will  be  improperly  managed,  that  then  upon 
the  petition  of  two  hundred  electors  of  said  county,  one- 
half  of  whom  shall  he  freeholders  and  so  certified  by  the 
Clerk  of  the  Superior  Court,  made  to  the  judge  of  the  dis- 
trict, or  judge  presiding  therein,  it  sfaall  be  the  dut}^  of 
said  judge  to  appoint  two  honest  and  discreet  citizens  of 
said  county,  who  shall  be  of  a  political  party  different  from 
that  of  a  majority  of  the   Board  of  Commissioners,  who 
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shall,  from  their  appointment  and  qualification,  by  taking 
the  oath  required  for  County  Commissioners,  be  members 
of  said  Board  of  Commissioners  in  every  respect,'    &c. 

Facts:  From  the  confused  proceedings,  it  appears  that 
five  electors  appeared  before  the  Clerk  and  offered  to  file  a 
written  affidavit,  as  required  by  the  sa'd  Act,  v»  j];h  a  list 
of  petitioners.  The  clerk  declined  to  receive  the  papers, 
as  not  being  in  proper  form.  The  affiants  made  an  affidavit 
before  the  Judge  at  Chambers,  certifying  to  the  clerk's  re- 
fusal. Notice  was  issued  by  the  judge  to  the  clerk  to  show 
cause  why  he  did  not  accept  the  oath  and  affidavit  offered. 
The  clerli  certified  that  two  hundred  electors  had  not  signed 
the  petition,  and  that  among  those  who  had  signed  there 
were  not  one  hundred  freeholders.  The  judge  allowed  the 
petitioners  to  amena  the  petition  with  other  names  to  sup- 
ply those  from  two  townships  from  which  the  books  were 
not  in  the  office.  The  judge  then  ordered  the  tax  books 
and  registration  books  to  be  brought  into  court,  and,  upon 
examination  of  the  books  and  from  oral  testimony,  ''the 
court  doth  find  as  a  fact  that  more  than  two  hundred  elec- 
tors of  said  county,  of  whom  more  than  one  hundred  are 
freeholders  in  said  county,  have  signed  said  petition.'' 
The  jndge  then  ordered  the  clerk  to  "forthwith"  certify 
to  said  one  hundred  persons  being  freeholders  and  return 
said  petition  and  all  other  papers  in  the  case  to  said  court 
'*atonce."  The  clerk  refused  to  so  certify.  The  judge 
then  appointed  the  plaintiffs  Commissioners  of  Granville 
County  "with  all  the  powers  and  duties  of  a  Commissioner 
of  said  cuunty." 

The  plaintiffs  and  defendants  met  together,  organized 
and  transacted  some  business  for  an  hour  or  two,  when  de 
fendants,  being  of  opinion  that  the  appointment  of  the 
plaintiffs  was  invalid  and  void,  declined  to  recognize  them 
as  members  of  the  board,  and  to  allow  them  to  participate 
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in  their  meetings,  and  this  action  is  brought  to  reinstate 
the  plaintiffs  and  have  their  right  declared  by  the  court. 

Tbe  written  statements,  from  which  the  above  facts  are 
extracted,  were  offered  in  evidence  on  the  trial,  but  ex- 
cluded by  bis  Honor,  and  the  defendants  excepted  and  ap- 
pealed. 

The  identical  facts,  more  in  detail,  will  be  found  in  the 
case  of  Waller  v.  SikeSj  decided  at  this  terra.  These  facts 
were  offered  for  the  purpose  of  showing  that  the  District 
Judge  had  no  jurisdiction  of  the  matter,  when  he  appointed 
the  plaintifis  as  above  recited  and  that  his  action  was 
void.  No  summons  had  issued  and  there  was  no  action 
pending  in  which  said  appointment  was  made. 

We  will  not  indulge  in  many  remarks  on  quo  warranto 
and  mandamus,  as  we  think  that  an  action  for  manda?nus 
is  the  proper  proceeding  in  this  case.  In  England  it  was 
a  prerogative  writ,  whwn  no  other  remedy  could  be  had, 
and  had  many  refinements,  issuing  only  at  the  pleasure  of 
the  court.  By  Statute  IX  Anne,  Ch.  20,  the  remedy  was 
made  one  of  right,  and  the  general  rules  of  pleading  ahd 
practice  were  made  applicable  to  mandaimis  as  in  other 
personal  actions.  At  common  law  the  return  to  a  writ  of 
mandamus  could  not  be  traversed,  and  if  the  matters  set 
forth  were  sufficient  in  law,  the  defendant  had  judgment 
to  go  without  day.  If  the  return  was  false,  the  remedy 
of  the  person  aggrieved  thereby  was  an  action  on  the  case 
for  making  a  false  return;  and  if  the  plaintiff  proved  the 
matters  of  fact  false  he  recovered  daraacfes  and  costs.  By 
IX  Anne,  Ch.  20  in  certain  cases  all  or  any  of  the  mate- 
rial facts  set  forth  in  the  return  may  be  traversed.  Our 
Statute,  1836,  Ch.  97,  Sec.  5,  The  Code,  Sec.  623,  extends 
this  provision  to  all  cases,  and  upon  a  traverse  of  any  of  the 
material  facts  ''the  summons,  pleadings  and  practice  shall 
be  the  same  as  is  prescribed  for  civil  actions,"  and  if  an 
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issue  of  fact  is  raised  by  the  pleadings,  it  must  be  decided 
by  a  jury.  The  Code^  Sec,  623;  Tucker  v.  Justicea^  46 
N.  C,  459. 

This  prerogative  writ  has  never  obtained  in  our  State. 
Scire  facias  and  qVfO  warram^to  are  abolished,  and  civil 
action  substituted  {The  Code^  Sec.  603),  and  mandamus  is 
regulated  as  an  action  by  The  Code^  Sec.  622.  Remedies  are 
now  by  action  and  special  proceedings  {The  Code^  Sec.  125), 
and  civil  actions  shall  be  commenced  by  issuing  a  summons. 
The  Cods,  Sec.  199. 

liVhen  a  plaintiff  sues  for  an  office  occupied  by  another, 
quo  warranto  is  the  proper  remedy,  as  in  Cloud  v.  Wil- 
son, 72  N.  C,  155,  but  \ihen  the  office  is  vacant  by  rea- 
son of  amotion,  the  remedy  is  rnandamus  as  in  Doyle  v. 
City  of  Raleigh,  89  N.  C,  133,  and  this  distinction  recon- 
ciles the  decisions. 

The  plaintiffs'  complaint  alleges  that  they  were  ''duly 
and  legally  appointed  commissioners"  by  the  resident  judge, 
and  this  is  denied  by  the  answer.  The  burden  of  proof 
was  on  the  plaintiffs,  which  they  failed  to  make,  and  now 
rely  upon  their  jprima  facie  title  by  reason  of  their  ap- 
pointment by  tbe  judge  of  the  district,  and  the  fact  that 
they  had  once  been  in  the  office  and  afterv/ards  excluded. 
The  defendants  offered  proof  of  the  invalidity  of  the 
plaintiffs'  title,  because  the  judge,  who  appointed,  had  no 
jurisdiction  of  the  matter,  i.  e.,  it  was  coram  non  judice. 
It  is  true,  that  the  acts  of  de  facto  officers  are  conclusive  on 
third  parties,  but  we  fail  to  see  how  such  de  facto  acts  tend 
in  any  degree  to  show  jurisdiction  in  the  appointing  power 
or  the  legality  of  the  plaintiffs'  title.  When  the  clerk  re- 
fused to  certify,  we  think  the  remedy  of  any  one  of  the 
petitioners  or  affiants  was  an  action  for  a  mandamus  to 
show  cause,  &c.,  but  the  judge  assumed  jurisdiction,  heard 
evidence,  found  facts,when  there  was  no  one  to  contest  such 


N.  C]  FEBRUARY  TERM,  1897.  248 

Lyon  v.  Cohmissionebs. 

findings,  and  appointed  the  plaintiffs  commissioners  of  the 
county.  In  order  to  confer  jurisdiction,  under  Section  5 
of  the  said  Act,  it  y^as  necessary : 

1.  That  the  affidavit  be  filed  with  the  clerk  with  two 
hundred  petitioners,  one-half  freeholders. 

2.  That  the  clerk  shall  have  certified  these  facts  to  the 
judge  in  the  district. 

The  power  of  the  judge  then  was  to  appoint,  and  no- 
thing more.  His  Honor  finds  as  a  fact  that  the  plaintiffs 
failed  to  take  an  oath  to  support  the  Constitution  of  the 
State  and  United  States  as  required  by  law.  We  then 
have  the  question,  Can  the  court  order  that  the  plaintiffs 
be  inducted  or  restored  to  the  office  of  commissioner  with- 
out showing  a  legal  right  to  it?  Mandamus  by  the  Statate 
of  Anne,  Ch.  20,  is  an  effectual  remedy;  First,  for  refusal 
of  admission  where  a  person  is  entitled  to  an  office,  and 
Secondly,  for  a  wrongful  removal  where  a  person  is  legally 
possessed.  3  £1.  Com.  264.  ''The  prosecutor  (plaintiffs) 
musi  be  clothed  with  a  clear  legal  and  eqxdtahle  right  to 
something  which  is  proper  by  the  subject  of  the  writ,  as  a 
legal  right  by  virtue  of  an  Act  of  Parliament."  Tapping 
on  Mandamus^  pp.  10,  12,  28,  321.  '  *Jf(z/i6&zm?*«  is  a  pro- 
ceeding to  compel  a  defendant  to  perform  a  duty  which  is 
owing  to  the  plaintiff,  and  can  be  maintained  only  on  the 
ground  that  the  relator  has  a  present  clear^  legal  right  to 
the  thing  claimed,  and  that  it  is  the  duty  of  the  defendant 
to  render  it  to  him."  Brown  v.  Turner^  70  N.  C,  93. 
High,  in  his  Extraordinary  Legal  Remedies,  after  discuss- 
ing in  detail  quo  warranto^  amotion,  induction,  de  facto, 
restoration  and  mandamtcs^  concludes  under  the  latter 
head,  Section  70 :  '  'It  is  to  be  borne  in  mind  that  the  rule 
as  above  stated  is  applied  only  in  favor  of  those  w  ho  are 
clearly  entitled  de  jure  to  the  office  from  which  they  have 
been  removed.     And   when  the  writ  is  sought  to  compel 
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the  restoration  of  one  claiming  the  right  to  the  oiSoe,  it  is 
not  sufficient  for  him  to  show  that  he  is  the  officer  de  faciOj 
but  it  is  also  incumbent  upon  him  to  show  a  clear  legal 
right,  and,  failing  in  this,  he  is  not  entitled  to  the  peremp- 
tory writ/'  1  Chit.  Gen.  Pr.,  791;  Worthy  v.  Bar- 
rett,  63  N.  0.,  199.  The  same  doctrine  is  asserted  by 
the  same  author  in  the  same  book  at  Sections  9,  10,  53. 
The  same  principle  is  declared  in  Justices  v.  Harcourt,  4 
B.  Monroe,  501,  and  in  Clark  v.  Trenton,  49  N.  J.  L. 
Bep.,  and  others.  In  the  latter  it  is  held  that  ^^the  claim 
of  mandamus  will  not  issue  to  seat  a  person  in  an  office, 
e\en  on  proof  of  di>  prima  facie  title  thereto,  if  it  appears 
that  his  title  is  sucb  that  if  seated  he  must  be  ousted  from 
his  seat  upon  a  contest."  In  State  v.  Justices  of  Moore, 
24  N.  C,  430,  Gaston,  J.,  says:  ''Now,  we  hold  it  to  be 
elementary  doctrine,  in  support  of  which  it  is  needless  to 
refer  to  any  of  the  numerous^adjudged  cases  that  acknowl- 
edge and  sustain  it^  that  a  writ  of  mandumus  will  not  be 
granted  to  a  relator  for  his  lelief,  except  where  he  has  a 
specific  legal  right  and  has  no  other  specific  remedy  to 
enforce  it."'  Affirmed  in  Tucker  v.  Justices,  46  N.  C, 
451. 

The  piinciple  of  these  authorities  seems  reasonable.  It 
is  in  harmony  with  that  which  governs  in  all  other  per- 
sonal actions.  It  seems  extraordinary  that  a  court  should 
feel  warranted  in  commanding  the  defendants  to  restore  a 
person  to  office  from  which  they  have  removed  him  for 
what  appeared  to  them  to  be  a  sufficient  cause,  when  the 
very  next  day  they  might  exercise  the  same  right  on  pre- 
cisely the  same  grounds.  Why  restore  and  drive  the  par- 
ties to  the  cost  and  delav  of  another  action  to  determine 
the  identical  issue  raised  by  the  pleadings  in  this  action? 
Suppose  the  office  was  now  occupied  by  an  intruder,  or 
otherwise,  making  quo  warranto  the  proper  action;  in  that 
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event  it  is  conceded  that  the  relator  would  be  held  to 
strict  proof  of  a  clear  legal  title.  Does  that  circumstance 
change  the  quantum  of  proof  because  the  action  is  called 
by  a  different  name,  when  the  object  and  facts  are  identi- 
cally the  same  in  each?  If  so,  it  must  be  an  exception  to 
the  rule  in  ail  other  personal  actions. 

Under  our  system,  at  this  day,  it  appears  to  us  that  the 
better  practice  is  tu  try  the  issue  raised  by  the  pleadings 
in  the  present  action  and  save  the  delay,  trouble  and  ex- 
pense of  another  action. 

Reversed. 

MoNTQOMERY,  J.,  disscutiBg:  This  was  an  application 
for  mandamus^  commenced  by  summons  and  complaint  to 
compel  the  defendants  to  restore  the  plaintiffs  to  the  office 
of  Commissioners  of  the  County  of  Granville,  from  which 
office  they  had  been  ejected  and  removed  by  the  defend- 
ants, who  were  also  Commissioners  of  the  County,  elected 
at  the  general  election  of  November,  1890.  The  plaintiffs 
had  been  received  as  commissioners  by  the  defendants,  and 
they  had  conjointly  acted  in  the  organization  of  the  board, 
and  in  the  transaction  of  other  public  business.  At  the 
time  of  their  expulsion  by  the  defendants,  the  plaintiffs 
were  the  appointees  cf  his  Honor,  A.  W.  Graham,  a  Judge 
of  the  Superior  Court,  who  in  the  appointment  acted  by 
virtue  of  the  poster  contained  in  Section  5,  Chapter  135, 
of  the  Acts  of  1895.  The  old  writ  of  mandamus  was  not 
abolished  by  the  provisions  of  the  The  Code  of  Civil  Pro- 
cedure, as  was  that  of  quo  warranto.  The  act  of  1871- 
72,  Ch.  75,  only  requires  that  applications  for  mandamus 
should  be  commenced  by  summons  and  verified  complaint. 
It  is,  however,  no  longer  regarded  as  an  extraordinary 
remedy  and  as  one  of  high  prerogative,  but  has  become  to 
be  a  writ  of  right  to  be  issued  as  ordinary  process  in  any 
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case  to  which  it  is  applicable.  Haymore"^,  Commissioners^ 
86  N.  C,  268.  So  that  whatever  rights  were  formerly  to 
be  had  under  mandamus  proeedings  are  still  admiDistered 
by  the  coarts.  It  canaot  be  doubled  that  if  the  defend- 
ants really  had  misgivings  concerning  the  legality  of  the 
appointment  of  the  plaintiffs  by  Judge  Graham,  their 
remedy  was  by  a  proceeding  in  the  nature  of  quo  war- 
rantOy  under  Sub-Section  1  of  Section  607  of  The  Code. 
By  that  manner  cf  procedure  the  lawfulness  of  the  plain- 
tiffs* appointnent  would  have  been  tested  in  the  courts  in 
a  regular  and  orderly  manner;  and,  also,  during  the  pen- 
dency of  the  action  the  acts  of  the  board  would  have  been 
good  and  valid,  as  the  appointees,  even  if  their  title  to  the 
office  should  have  been  found  to  be  bad,  would  have  at 
least  been  commissioners  de  facto.  Th9  conduct  of  the  de- 
fendants in  expelling  the  plaintiffs  being  wrongful,  the 
plaintiffs  nust  have  some  legal  redress,  for  where  there  is 
a  wrong  there  must  be  a  remedy  And  it  is  apparent  that 
the  nature  of  the  proceeding,  which  the  plaintiffs  should 
resort  to  to  secure  their  rights,  is  either  mandamus  or  an 
action  in  the  nature  of  q^io  warranto.  Quo  warranto  can- 
not be  the  proper  remedy,  for  that  proceeding  is  applicable 
where  there  is  a  contest  between  two  claimants  to  an 
office,  and  the  title  is  to  be  tried,  or  where  the  title  is  to 
be  tried  by  the  Attorney  General  tor  the  State,  or  some 
private  person  against  a  usurper,  under  Sec.  GOf  of  the  The 
Code^  Sub-Sec.  1;  and  the  pleadings  heie  show  that  no 
successors  have  been  elected  or  appointed  to  fill  the  vacan- 
cies caused  by  the  plaintiffs'  expulsion.  There  is  no  other 
claimant  to  the  office  with  whom  thev  could  test  the  title 
to  the  office. 

It  seems, -then,  that  mandamus  was  the  proper  action 
for  the  plaintiffs  to  have  instituted  upon  the  facts  set  out 
in  their  complaint.     Indeed,  it  was  admitted  by  defend- 
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ant^s  counsel  in  the  argument  here  that  the  plaintiffs  could 
not  have  brought  an  action  in  the  nature  of  quo  warranto^ 
and  that  the  only  remedy  they  had  ^  as  in  momdarnvs  pro- 
ceedings, and  that  the  action,  so  far  as  the  form  of  it  is 
concerned,  is  properly  brought.  Bat  the  counsel  insisted 
that,  before  a  judgment  for  the  restoration  of  the  plaintiffs 
could  be  had,  the  plaintiffs  had  to  show  that  their  title  to 
the  otBce  was  a  clear  and  full  legal  title,  as  upon  an  issue 
submitted  to  try  that  qaestion.  The  plaintiffs  insist  that 
the  title  to  the  office  is  not  to  be  tried,  that  they  only  seek 
to  be  restored  to  the  position  which  they  occupied  before 
they  were  ejected  by  the  \irongful  act  of  the  defendants, 
and  that  all  they  are  required  to  show  is  q,  prima  facie 
right  to  the  office,  which  appears  from  the  appointment  of 
Judge  Graham.  This  is  the  point  in  the  case.  The  de- 
fendants, ol  course,  aver  in  their  answer  that  the  appoint- 
ment of  Judge  Graham  is  invalid  on  account  of  certain  al- 
leged irregularities. 

In  support  of  the  defendants^  position,  we  have  been  re- 
ferred to  the  decisions  of  this  court  in  Worthy  v.  Barrett^ 
63  N.  C,  199;  Doyle  v.  City  of  Raleigh,  89  N.  C,  133; 
and  EUison  v.  City  of  Raleigh,  Ibid.,  125. 

The  controlling  fact  in  Worthy  v.  Barrett,  was  not  like 
any  fact  in  the  case  before  us.  There,  the  petitioner  was 
a  sheriff  elect,  whose  bond  was  refused,  and  who  was 
denied  induction  into  his  office  by  the  defendants,  who 
were  commissioners  of  the  county,  on  the  ground  that  he 
was  personally  disqualified  by  constitutional  inhibition 
from  holding  any  office  in  North  Carolina.  The  court  held 
that  the  matter  being  perfectly  clear  that  the  plaintiff 
could  not  hold  the  oSQce,  they  would  not  do  the\ain  thing 
of  compelling  the  commissioners  to  put  a  man  into  an 
office  who  ought  not  to  serve.  The  ground  of  this  ruling 
Tvas  that  it  appeared  clearly  from  the  admissions  in  the 
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pleadings  that  the  plaintiff  was  personally  disqualified  to 
hold  the  office;  that  he  ought  not  to  be  allowed  to  fill  it 
because  of  disabilities  imposed  upon  him  by  law.  But  it 
does  not  follow  that  the  court  would  have  so  summarily 
disposed  of  that  branch  of  the  case  if  it  had  appeared  that 
the  plaintiff  was  not  personally  disqualified,  and  had  been 
awarded  the  proper  certificate  of  election.  It  is  improba- 
ble that,  if  6uch  had  been  the  fact,  the  court  would  have 
ordered  a  trial  upon  the  issue  whether  or  not  the  plaintiff 
had  been  duly  elected.  His  certificate  of  election,  doubt- 
less, w  ould  have  been  regarded  as  a  prima  facie  right  and 
title  to  the  office,  and  the  defendants  ordered  to  induct 
him.  Without  further  comnrenton  that  case,  we  simply 
say  that  the  facts  there  wtro  very  different  from  the  facts 
here.  In  this  case  the  plaintiffs  have  been  installed  into 
their  offices,  have  acted  conjointly  with  the  defendar«ts, 
and,  by  the  admission  of  the  defendants,  in  their  answer, 
the  plaintiffs  were  personally  qualified  to  fill  the  offices  to 
which  they  were  appointed. 

The  facts  in  Doyle  %  Case^  supra^  were,  that  he  was 
elected  an  alderman  of  the  city  of  Raleigh,  was  inducted  into 
the  office,  acted  with  the  other  aldermen  and  was  ejected 
from  the  board  on  the  ground  that  he  was,  under  the  Con- 
stitution, incompetent  to  hold  the  office.  Xo  successor 
^  as  appointed  by  the  board  to  fill  the  vacancy  caused  by 
his  expulsion.  The  court  held  that  he  sought  his  appro- 
priate remedy  to  be  restored  to  his  office  in  mandamus 
proceedings. '  In  the  case  before  us,  the  plaintiffs  had  been 
appointed  under  the  authority  of  law,  had  been  inducted, 
had  acted  with  the  defendants  as  a  board  of  commission- 
erS;  and  were  expelled  from  the  councils  of  the  board,  and 
DO  successors  have  been  appointed.  If  mandamus  was  a 
proper  proceeding  in  Doyle's  case,  certainly  it  is  the  proper 
remedy  for  the  plaintiffs  in  this  action     The  court  did  not 
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decide  in  Doyle's  case  that  the  plaintiff  had  to  prove  a 
clear  and  fall  legal  title  to  the  office  of  alderman  before  he 
could  be  restored;  it  did  not  decide  that  the  title  tc  the 
office  had  to  be  tried  before  restoration  could  be  ordered. 
The  court  did  not  even  discuss  that  question  It  simply 
held  that  mandamus  \^as  the  proper  remedy  because  the 
plaintiff  had  been  elected,  had  been  inducted  into  his 
office,  had  been  rejected,  and  that  the  vacancy  still  existed 
at  the  time  of  the  trial;  that  the  place  which  the  plaintiff 
held  was  not  an  office,  and  that  he  ought  to  be  restored, 
^^even  if  the  aldermen  had  jurisdictiou  in  the  premises  and 
had  proceeded  in  a  regular  way  to  pass  upon  the  question 
of  competency." 

In  Elliaoii^a  Case^  supra^  the  plaintiff  was  a  member  of 
the  board  of  aldermen  of  the  city  of  Raleigh,  duly  elected, 
and  had  attended  three  meetings  with  his  associatee.  He 
was  ejected,  and  his  successor  was  appointed  and  quali- 
fied. Mandamus  was  resorted  to  by  the  plaintiff,  and  this 
court  held  merely  that  the  action  of  the  board  of  aldermen 
was  wrongful,  but  that  the  plaintiff  could  not  bo  restored 
in  inandamus  proceedings  for  the  reason  that  his  successor 
bad  been  appointed  under  color  of  competent  authority, 
and  was  a  de  facto  officer,  and  that  the  title  to  the  office 
was  therefore  in  controversy  betweon  him  and  his  suc- 
cessor. The  matter  was  narrowed  down  to  a  contest  be- 
tween the  plaintiff  and  his  successor  for  the  office  of  alder- 
man, and  the  title  had  to  be  tried  by  quo  warranto.  No- 
thing else  was  decided'  in  that  case. 

These  decisions  of  our  court  are  in  harmony  with  some 
of  the  best  text  writers  on  inandamais  and  ([ivo  warranto. 
In  High  on  Extraordinary  Remedies,  it  is  said  that  ^Mn  cases 
where  relief  has  been  sought  to  determine  disputed  ques- 
tions of  title  to  and  possess^ion  of  public  offices,  the  courts 

have  almost  uniformly  refused  to  lend  their  aid  by  man- 
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damns  J  since  the  reniedj  ty  information  in  the  nature  of 
a  quo  warranto  is  justly  regarded  as  the  most  appropriate 
and  efficacious  remedy  for  testing  the  title  to  the  office/' 
And  the  same  author,  in  th  e  same  work,  at  Section  67, 
writes:  ^'And  mandamus  is  recognized  as  a  peculiarly  ap- 
propriate remedy  to  correct  an  improper  amotion  from  a 
public  office  and  to  restore  to  the  full  enjoyment  of  his 
franchise  a  person  who  has  been  improperly  deprived 
thereof."  In  Dillon^s  work  on  Municipal  Corporations, 
YoL  2,  at  Section  892,  it  is  stated  in  substance  that  gene- 
rally in  this  country,  by  adoption  from  the  English  law, 
where  one  is  in  the  actual  possession  of  an  office  under  a 
claim  by  election  or  commission,  and  is  performing  the 
duties  of  the  office,  mandaimis  is  not  the  proper  proceed- 
ing in  which  to  try  the  validity  of  such  election  or  com- 
mission to  admit  another,  but  that  quo  warranto  is  the 
remedy.  In  the  same  section  the  author  writes:  ^^The 
certificate  of  election  of  an  officer,  or  his  commission  com- 
ing from  the  proper  source,  is  prima  facie  evidence  in 
favor  of  the  holder,  and  in  every  proceeding  except  a 
direct  one  to  try  the  title  of  such  holder  it  is  conclusive; 
but  in  quo  warranto  the  court  will  go  behind  the  certifi- 
cate or  commission,  and  inquire  into  the  validity  of  the 
election  or  appointment  and  decide  the  legal  rights  of  the 
parties  upon  full  investigation  of  the  facts.''' 

Decisions  can  be  found  on  both  sides  of  the  question,  in 
Dhe  courts  of  the  different  States,  as  to  whether  the  plain- 
tiff  in  mandamus  should  be  compelled  to  show  more  than 
a  prima  facie  case.  But  I  am  of  the  opinion  that  in  cases 
where  mandamus  is  the  proper  remedy,  as  it  is  in  the  case 
before  us,  the  title  to  the  office  cannot  be  tried,  and  that 
when  the  claimant  shows  an  appointment  or  certificate  of 
election  from  the  proper  source  the  ^axx\.^  \a  prima  facie 
evidence  in  favor  of  the  holder,  and  entitles  him  to  be  re- 
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stored  to  the  office  from  which  he  was  unlawfully  lemoved. 
The  couDsel  of  the  defendants,  in  their  very  excellent  brief , 
asked  this  question : '  4s  it  possible  that,  when  one,  asking  to 
be  put  in  an  office,  shows  his  appointment  and  it  is  ap- 
parent on  the  face  of  it  that  it  is  irregular,  illegal  and  void, 
and  founded  on  a  proceeding  which  is  patently  illegal  and 
without  any  warrant  of  law,  the  court  must  refuse  all  in- 
quiry into  the  right  and  put  such  party  into  office,  although 
it  is  apparent  that  they  must  put  him  out  the  next  day? '' 
The  answer  to  the  c{uestion  is  that  it  does  not  state  the 
point  for  decision.  The  question  is,  Have  the  plaintiffs 
shown  Q» prima  facie  right  to  the  office  which  they  claim, 
and  were  they  unlawfully  ejected  theretrom  by  the  defend- 
ants? These  questions  w  e  have  answered  in  the  affirmative. 
The  law  will  not  permit  a  majority  of  the  commissioners 
of  a  county  to  arbitrarily  pass  upon  the  rights  of  one  or 
more  of  their  members  to  the  office  which  they  claim,  and 
remove  them  without  a  hearing  and  without  trial.  Indeed, 
they  had  no  jurisdiction  over  the  matter  upon  which  they 
acted. 

Ihe  object  of  the  defendants  undoubtedly  was  to  take  a 
short  cut  to  th\^art  the  action  of  the  Judge  by  ejecting 
summarily  the  plaintiffs  who  were  his  appointees,  without 
waiting  for  the  due  process  of  the  law.  If  such  proceed- 
ings were  tolerated,  the  law  would  soon  be  superseded 
by  violence.  Under  the  appointment  of  Judge  Graham, 
the  plaintiffs  were  de  facto  officers,  if  not  officers  de  jure. 
(But  upon  this  question  we  are  not  passing  any  judgment, 
nor  do  we  intend  to  do  so  in  this  proceeding.)  The  de- 
fendants or  any  citizen  of  Granville  county  had  the  clear, 
legal  right,  under  Sub-Section  1  of  Section  007  of  The  Code^ 
to  institute  a  proceeding  in  the  nature  of  (juo  warranto 
against  the  plaintiffs  to  have  them  removed  from  the  oiSce 
they  were  HUing  at  the  time  of  their  expulsion,-  if  it  was 
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thought  that  their  appointment  was  invalid  or  unlawful. 
But,  instead  of  following  that  course,  the  defendants  re- 
sorted to  a  wrongful  and  unlawful  method,  and  wrongfully 
and  unlawfully  removed  the  plaintiffs.  I  think  the  plain- 
tiffs should  be  restored  to  their  oiBces,  and  then  they  can 
take  such  oaths  as  they  failed  through  inadvertence  to  take 
'when  they  entered  upon  the  discharge  of  their  duties.  I 
think  there  was  no  error  in  the  ruling  of  his  Honor  in  re- 
fusing to  dismiss  the  action  on  the  motion  of  the  defend- 
ants. 


Clark,  J.,  concurring  in  the  dissenting  opinion:  The 
basis  of  the  authority  of  the  Judge  to  appoint  the  two  addi- 
tional commissioners  is  the  substantive  and  substantial  fact 
that  two  hundred  electors,  one  hundred  of  whom  are  free- 
holders, have  petitioned  him  to  make  such  appointment, 
and  not  the  merely  formal  requirement  that  the  clerk  has 
certified  that  such  petitioners  are  electors  and  freeholders. 
When  the  petition  is  handed  the  Judge  with  the  requisite 
number  of  names,  and  the  fact  that  there  are  200  electors 
and  100  of  them  are  freeholders,  is  shown,  as  in  this  case,  by 
hetter  evidence  than  the  certificate  of  the  clerk,  to- wit,  by 
the  primary  evidence  on  which  the  clerk  should  have  acted, 
it  would  Le  sacrificing  substance  to  form  to  permit  a  con- 
tumacious clerk,  who  might  be  ignorant  of  his  duty  or  per- 
haps moved  by  improper  icotives,  to  nullify  an  Act  of  the 
General  Assembly  by  his  veto.  The  Judge,  having  found 
the  substantive  fact  that  200  electors,  100  of  whom  are 
freeholders,  have  signed  the  petition,  it  is  a  matter  of  no 
sort  of  consequence  that  the  clerk  has  refused  to  make  the 
certificate,  the  object  of  which  is  merely  to  save  the  Judge 
the  labor  of  finding  how  the  fact  is.  No  part  of  the  duty 
of  appointment  is  vested  in  the  clerk.  When  the  Judge 
found  that  the  state  of  facts  existed  which  required  him  to 
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appoint,  it  was  his  duty  to  do  so.  In  Waller  y.  Sikes^  at 
this  term,  tne  court  has  held  that  the  Judge  should  not 
have  oidered  the  clerk  to  make  the  certincate  and  have  put 
him  in  contempt  for  failure  to  comply.  I  think  his  certifi- 
cate being  only  one  means  of  enlightening  the  Judge,  when 
the  latter  found  the  facts  independently  of  the  clerk's  con- 
tumacious refusal  to  make  the  certificate,  the  Judge  should 
simply  have  proceeded  \^  ithout  it.  The  certificate  was  no 
longer  essential. 


A.  E.  BOBBITT  v.  GEORGE  BLACKVi^ELL  and  J.  G.  STANTON. 

Action  to  Recover  Land — Mortgages — SfiU  of  Land  by  Junior 
Mortgagee — Application  of  Surplus — Adjustment  of  Equi- 
ties— Jurisdiction. 

1.  Upon  a  sale  of  land  by  a  junior  mort^gee  under  the  power  of  sale  in 
his  mortgage,  any  amount  in  excess  of  his  debt  and  expenses  of 
sale  must  be  paid  to  the  mortgagor,  if  there  be  no  junior  liens,  and 
if  he  uses  it  to  discharge  prior  encumbrances  he  is  liable  to  the 
mortgagor  for  the  same. 

2.^Where,  in  an  action  by  a  purchaser  of  land  at  a  junior  mortgage  sale 
against  the  mortgagor,  defendant  pleaded  that  the  debt  had  been 
fully  paid  before  foreclosure,  and  the  junior  mortgagee,  upon  being 
made  a  party  defendant,  denied  the  answer,  alleged  the  validity  of 
the  sale  and  asked  for  an  apportionment  of  the  proceeds ;  Held, 
that  the  court  could,  in  such  action  adjust  the  equities  between  the 
defendants,  and,  on  giving  judgment  for  the  plaintiff  for  posses- 
sion of  the  land,  render  judgment  in  favor  of  the  mortgagor  against 
the  mortgagee  for  the  surplus  in  his  hands. 

C'lviL  ACTION,  to  recover  land,  heard  before  Mclver^  e/., 
at  Fall  Term,  1895,  of  Granville  Superior  Court.  The 
facts  appear  in  the  opinion  of  the  court.  From  the  judg- 
ment rendered  the  defendant,  Stanton,  appealed. 
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Mr.  A.  J.  Fields  foi  plaintiflf. 

Messrs.  Shaw  <&  Shaw  and  N.  Y.  Gvlley^  for  J.  6. 
Stanton  (appellant). 

Douglas,  J. :  This  action  was  originally  brought  by  the 
plaintiff  against  the  defendant,  Blackwell,  alone,  to  recover 
possession  of  land  sold  under  a  mortgage  executed  by  said 
Blackwell  to  the  defendant,  J.  G.  Stanton,  and  purchased 
by  the  plaintiff.  The  defendant,  Blackwell,  alleged,  in  his 
answer,  that  the  mortgage  debt  was  usurious  and  had  been 
fully  paid  to  Stanton,  and  that  the  sale  was  therefore  void. 
Stanton  was  made  a  defendant  and  filed  his  answer,  deny- 
ing the  material  allegations  of  Blackwell's  answer,  and 
alleging  that  his  debt  had  not  been  paid;  that  the  sale  un- 
der the  mortgage  was  in  all  respects  regular  and  valid; 
that  the  land  sold  for  $280,  from  vthich  he  paid  the  re- 
mainder of  his  debt  ($102. 71),  the  e^  penses  of  sale  and  $87. 90 
due  on  a  former  mortgage  giv^n  by  Blackwell  to  one  A.  J. 
Harris;  that  he  still  had  in  his  hands  a  surplus  of  $85.39 
belonging  to  Blackwell,  which  he  \vas  ready  and  willing  to 
pay  to  ^'Blackwell  or  to  any  one  vhom  the  court  may 
direct/'  The  mortgage  to  Harris  was  a  first  lien  on  the 
land  existing  when  the  land  was  sold  by  Stanton.  It  then 
'belonged  to  Harris  and  was  not  conveyed  to  Stanton  until 
after  the  sale  of  the  land. 

All  the  issues  were  found  in  favor  of  the  plaintiff.  His 
Honor,  Judge  Coble,  then  presiding,  refused  to  sign  the 
judgment  as  asked  by  Stanton,  but  gave  judgment  for  the 
plaintiffs  for  the  possession  of  the  land  for  $40  annually  for 
the  wrongful  possession  of  the  land,  and  for  the  plaintiff's 
cost  in  the  action,  and  made  an  order  directing  that  the 
question  of  the  application  of  the  money  be  continued  to 
the  next  term  of  court.  At  the  next  term  the  matter  of 
application  of  the  proceeds  arising  from  the  sale  came  up 
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to  be  tried  before  Judge  Mclver,  and,  by  agreement  of 
counsel,  a  jury  trial  was  waived  and  his  Honor  found  the 
facts  and  rendered  the  following  judgment :  ^^It  is  adjudged 
that  defendant,  Blackwell,  recover  of  defendant,  Stanton, 
mortgagee  in  Blackwell's  mortgage  of  April  16,  1891  (the 
second  mortgage),  the  sum  of  $189.67  with  interest  on 
$173.29,  principal,  from  July  27, 1896,  until  paid,  together 
with  costs  of  action  accruing  between  Eilackweli  and  Stan- 
ton since  April  Teim,  1896."  From  this  judgment  the 
defendant,  Stanton,  appealed. 

We  see  no  error  in  the  judgment.  The  plaintiff,  Bob- 
bitt,  sued  only  for  the  posgession  of  the  land,  w  ith  damages 
for  its  detention,  and  that  he  obtained.  As  the  land  was 
sold  by  Stanton  under  a  second  moitgage,  subject  to  a  prior 
mortgage,  Bobbitt  purchased  only  an  equity  of  redemption ; 
that  is,  the  right  to  redeem  the  land  by  paying  off  the  first 
mortgage.  This  right  is  in  no  way  interfered  with  by  the 
judgment,  and,  in  fact,  judgment  had  previously  been  ren- 
dered for  the  plaintiff  in  full  acoordano  with  his  prayer. 

Stanton  was  not  compelled  to  pay  off  the  first  mortgage 
to  protect  himself,  because  he  had  already  sold  the  land, 
subject  to  the  first  mortgage,  for  much  more  than  enough 
to  pay  his  debt.  '^A  voluntary  payment  by  a  mortgagee 
of  claims  against  the  mortgaged  property,  which  it  was  not 
necessary  for  his  own  protection  he  should  pay,  does  not 
entitle  him  to  be  subrogated  to  the  rights  of  thu  creditors 
whose  liens  he  has  discharged."  Joues  on  Mortgages  (5th 
Ed.),  Sec.   878. 

In  Kornegay  v.  Spicer^  76  N.  C,  96,  Pearson,  C.  J., 
says:  '^A  mortgagee,  with  a  power  of  sale,  is  a  trustee  in 
the  first  place  to  secure  the  payment  of  the  debt  secured 
by  the  mortgage,  and  in  the  second  place  for  the  mortgagor 
as  to  the  excess."  In  Vick  v.  Smithy  83  N.  C,  80,  it  was 
held  that  the  mortgagee  holds  the  proceeds  of  sale  as  a 
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trustee,  and,  after  paying  his  secured  debt,  must  pay  the 
surplus  to  the  mortgagor,  even  though  he  may  hold  another 
unsecured  debt. 

In  this  case,  Stanton,  holding  the  surplus  as  trustee  for 
Blackwell,  cannot  be  permitted,  at  Blackvveirs  expense,  to 
exonerate  the  land  in  favor  of  Bobbitt,  vcho  purchased 
only  the  equity  of  redemption,  and  who  is  not  asking  any 
such  relief.  As  this  equity  was  sold  su  bject  to  the  first 
mortgage,  it  presumably  brought  less  than  the  value  of  tlie 
land  by  the  amount  of  the  first  mortgage.  The  purchaser, 
under  these  circumstances,  would  naturally  bid  that  much 
less.  In  fact,  the  land,  and  not  the  mortgagor,  remamed 
primarily  liable  for  the  debt.  *^The  note  evidencing  the 
debt  is  the  personal  obligation  of  the  debtor;  the  mortgage 
is  a  direct  appropriation  of  property  to  its  security  and 
payment."     Capehart  v.  Dettrick^  91  N.  C,  34:4. 

Wher»^  the  mortgagor  himself  sells  his  equity  of  redemp- 
tion, he  is,  of  course,  bound  by  the  terms  of  his  convey- 
ance, but  where  it  is  sold  by  the  mortgagee  under  a  povcer 
of  sale,  it  is,  in  the  absence  of  special  covenants,  equivalent 
to  a  sale  under  execution.  At  such  a  sale  the  purchaser  of 
the  equity  of  redemption  takes  subject  to  the  mortgage  and 
the  judgment  debtor  is  neither  legally  nor  equitably  bound 
to  pay  off  such  prior  mortgage  for  the  benefit  of  the  pur- 
chaser. Jones  on  Mortgages,  supra^  Sections  736  and  737 
and  cases  cited  therein;  Russell  v.  AUen^  10  Paige,  279; 
15  Am.  &  Eng.  Enc.  p.   835. 

If  there  be  a  surplus  of  Ihe  purchase  price  of  the  equity 
of  redemption  after  payment  of  the  judgment  and  costs, 
this  should  be  paid  to  the  judgment  debtor  and  not  to  the 
mortgagee.     Jones,  supra^  Sec.  665. 

Of  course,  this  rule  applies  only  to  senior  encumbrances, 
on  the  principle  that  such  encumbrances  are  presumably 
included  in  the  purchase  price  of  the  land.     If  there  are 
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liens,  junior  to  that  under  which  the  equity  of  redeiiption 
is  sold,  the  surplus  must  be  applied  to  such  junior  liens  un- 
less protected  by  some  exemption. 

The  dsfendant,  Stanton,  in  bis  brief,  states  that  his  mort- 
gage contained  c(>venants  of  warranty,  but  such  fact  does 
not  appear  anywhere  in  the  lecord,  even  ly  aliegdtion. 
He  also  claims  that  this  is  an  action  in  ejectment,  and  that 
therefore  these  equities  betv\een  co-defendants  cannot  be 
adjusted.  A  simple  action  of  ejectment  is  unknown  to  our 
procedure.  This  is  a  civil  action  under  The  Code,  and 
vvhich,  originally  brought  in  the  nature  of  an  action  of 
ejectment,  is  capable  of  determining  all  rights,  legal  as 
well  as  equitable,  naturally  arising  from  the  original  cause 
of  action.  It  is  true  that  the  essential  facts  should  be 
fully  and  clearly  stated,  and  must  be  proved  in  accordance 
with  the  general  rules  of  evidence;  but  this  being  done, 
the  court  can  grant  any  relief,  legal  or  equitable,  that  the 
circumstances  of  the  case  may  require.  For  the  conveni- 
ence and  orderly  trial  of  actions,  some  limitations  were 
necessarily  made  by  Statute  and  the  rulings  of  the  courts. 
Section  267  of  The  Code  prescribes  what  causes  of  action 
may  be  joined  by  the  plaintiff;  while  Section  244  regulates 
counter-claims  uf  the  defendant  against  plaintiff.  See 
Clark's  Code,  with  cited  cases.  The  rule  as  between  co- 
defendants  in  equity,  equally  applicable  to  our  Code  system, 
is  clearly  stated  by  Chancellor  Waldworth  in  Elliott  v. 
Pell,  1  Paige,  253,  as  follows:  ''It  is  the  settled  law  of 
this  court  that  a  decree  between  co-defendants,  grounded 
uvon  the  pleadings  and  proofs  between  the  complainant 
and  defendant,  may  be  made,  and  it  is  the  constant  practice 
of  this  court  to  do  so  to  prevent  multiplicity  of  suits;  but 
such  decree  between  co-defendants,  to  be  binding  upon 
them,  must  be  founded  upon  and  connected  viith  the  sub- 
ject matter  in  litigation  between  the  complainant  and  one 
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or  more  of  the  defendants/'     Cited  and  approved  in  Hvl- 
heri  V.  Douglas^  94  N.  C,  128. 

This  case  comes  clearly  within  the  rule.  The  eqnity  of 
redemption  is  sold  under  the  mortgage;  the  purchaser 
brings  suit  for  possession;  the  mortgagor  in  possession 
pleads  payment  of  the  mortgage  debt,  and  consequent  in- 
validity of  sale;  the  mortgagee,  properly  made  a  defend- 
ant, alleges  the  validity  of  the  sale  and  asks  the  court  to 
apportion  the  purchase  money.  These  matters  are  all 
connected,  and  arise  from  the  sale  of  the  land.  They 
would  clearly  have  been  cognizable  by  cross  bill  in  equity, 
and  are  equally  so  under  our  Code  practice,  ^  hich  is  essen- 
tially equitable.  WiUonv.  Moore^  72  N.  C,  558;  Clark's 
Code,  pp.  1,  9,  10. 

The  only  exception  in  the  case  is  that  taken  by  the  de- 
fendant, Stanton,  to  the  judgment  rendered  by  Judge 
Mclver.  Substantial  justice  appears  to  us  to  have  been 
done  to  the  parties,  and  we  do  not  think  it  would  be  just 
to  force  the  defendant,  Blackwell,  to  bring  a  new  suit, 
with  all  its  attendant  cost  and  delay,  simply  to  determine 
rights  already  passed  upon,  without  objection,  by  a  court 
of  competent  jurisdiction.  It  is  true,  we  might  dnd  some 
authority  for  doing  so  in  the  celebrated  English  case  of  In 
Re  Bivalve^  reported  in  Punch.  That  wos  an  action  for 
the  possession  of  an  oyster,  and  after  years  of  litigation  the 
court  decided  that  it  was  a  very  fine  oyster,  and  awarded 
to  each  claimant  a  half  shell.  As  we  think  that  this  mat- 
ter should  be  settled  while  some  part  of  the  oyster  yet  re- 
mains for  the  rightful  owner,  the  judgment  is  affirmed. 

Affirmed. 
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G.  W.  DAVISON  et  al.  v.  WEST  OXFORD  LAND  COMPANY. 

Practice — Appeal — Judgment  In  Fieri  During  Term   When 

Rendered. 

1.  The  rule  that  judgments  date  as  of  the  first  day  of  the  term  at  which 

they  are  rendered  has  no  application  to  appeals,  as  to  which  the 
rule  is  that  they  date  from  the  last  day  of  the  term. 

2.  Where  the  trial  term  at  which  a  judgment  was  rendered  commenced 

before  but  was  not  adjourned  until  after  the  first  day  of  the  term 
of  this  court,  the  appellant  need  not  docket  his  appeal  until  the  en- 
suing term  of  this  court. 

Motion  to  dismiss  appeal  of  plain ti^  from  judment  ren- 
dered against  him  at  July,  1896,  Term  of  Gbanville  Supe- 
rior Court,  before  Mclver^  J. 

Mr.  A.  J.  Fields  for  plaintiJOTs  (appellants). 
Messrs.  J.   W.  OraJiam  and  A.  W.  Graham^  for  defend- 
ants. 

Clark,  J. :  This  is  a  motion  to  docket  and  dismiss  the 
plaintiff's  appeal  in  this  case  under  Eule  17.  It  appears 
that  the  term  of  the  court  below,  at  which  the  trial  was 
had,  began  before  the  first  day  of  this  term  of  this  court, 
but  that  it  did  not  adjourn  till  after  the  term  here  had 
be^n.  While  such  appeal  might  be  docketed  at  this  term, 
this  is  not  imperative  (Rule  5,  Porter  v.  R.  Go.y  106  N.  C, 
478),  and  the  motion  to  docket  and  dismiss  must  be  denied. 
The  lule  that  the  terui  of  a  court  is  considered  as  one 
day  and  that  all  judgments  date  as  of  the  first  day  of  the 
term  {Farley  v.  Lea^  20  N.  C,  169;  Norwood  v.  Thorp ^ 
64  K  C,  682;  McNeill  v.  McDuffle,  119  N.  0.,  336)  is  a 
very  necessary  one  to  place  all  judgments  taken  at  the  same 
term  upon  the  same  footing,  without  any  priority,  one  over 
the   other.     But  this  rule  has  no  application  to  an  appeal, 
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since,  as  to  that,  all  judgments,  no  matter  on  what  day 
taken,  are  deemed  as  of  the  last  day  of  the  term,  because 
they  are  in  fieri  (Gwinn  v.  Parker^  119  N.  C,  19)  till  the 
actual  adjournment  of  the  court.  Hence,  notice  of  appeal, 
filing  appeal  bond,  taking  exceptions  to  the  charge  and 
serving  ''case  on  appeal"  are  all  to  be  done,  not  within  ten 
days  of  the  first  day  of  the  term  (  Worthy  v.  Brady ^  91  N. 
C,  265),  nor  within  ten  days  of  the  actual  rendition  of  the 
judgment,  but  from  the  adjournment.  Turrentine  v.  Rail- 
road^  92  ^.  C,  642;  Simmons  w,  Allison^  119  N.  C,  556; 
Zell  Guano  Co,  v.  Hicks^  at  this  term.  Till  adjournment, 
the  judgment,  being  in  fieri^  is  not  final,  and  hence  when 
the  adjournment  of  the  court  below  takes  place,  after  the 
beginning  of  the  term  of  this  court,  the  next  term  here  will 
be  the  term  at  which  the  appellant  is  required  to  docket 
his  appeal.  Exceptions  e^ren  to  the  legal  fiction,  that  all 
judgments  speak  as  of  the  first  day  of  the  term,  will  be 
found  in  Clifton  v.  Wynne^  81  N.  C,  160,  and  Whitaker 
V.    Wisbey,  74  E.  C.  L.,  44. 

Motion  denied. 


MARY  B.  GREGORY  v.  JOHN  BULLOCK. 

Action  on  Guaranty — Guaranty — Notice  of  Acceptance, 

1 .  Notice  is  necessary  to  be  given  a  guarantor  that  the  persou  giving  the 

credit  has  accepted  or  acted  upon  the  guaranty,  and  given  credit  on 
the  faith  of  it. 

2.  On  the  trial  of  an  action,  it  appeared  that  the  defendant  wrote  to 

plaintiff  saying,  "  When  S.  is  ready  to  cut  ties,  if  you  can  agree 
between  you  as  to  price,  no  doubt  I  can  arrange  the  payment  of 
the  money  satisfactory  to  you. "  Thereafter  plaintiff  sold  ties  to  S., 
but  gave  no  notice  to  defendant  that  she  had  acted  on  the  propo- 
sition contained  in  his  letter  until  some  months  thereafter  ;  Held^ 
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that  the  letter  was  ineffective  as  a  guaranty  to  pay  plaintiff  for  the 
tires. 

Civil  action,  to  recover  the  value  of  cross  ties,  tried  be- 
fore Mclver^  «/.,  at  July  Term,  1896,  of  Granville  Supe- 
rior Court,  before  Mclver^  ./.,  and  a  jury.  There  was  a 
verdict  against  the  defendants,  and  from  a  judgment  thereon 
plaintiff  defendant,  Bullock,  appealed.  The  facts  appear 
in  the  opinion  of  the  court. 

MesHvs,  Edwards  cfe  lioyater  and  Graham  cfe  Oraham^ 
for  plaintiffs. 

Messrs.  Winston^  Fuller  cfe  Biggs  and  Ilicks  <&  Hicks^ 
foi  defendant,  Bullock  (appellant). 

Faircloth,  C.  J.:  On  December  28,  1894,  the  plaintiff 
wrote  to  defendant,  Bullock,  ^'I  would  like  to  sell  you  some 
pine  and  oak  timber  and  all  the  railroad  cross  ties  on  my 
children's  (Stovall)  land."  On  January  1,  1895,  the  de- 
fendant replied,  '^When  Mr.  Smith  is  ready  to  cut  ties,  if 
you  can  agree  between  you  as  to  price,  no  douht  I  can  ar- 
range the  payment  of  the  money  satisfactory  to  you.  As 
to  old  field  pine,  if  you  are  willing  to  take  the  price  I  have 
been  paying  (50  cents  per  1,^00)  I  could  put  a  man  in  it 
that  would  cut  it,  and  it  would  bring  you  more  than  oak, 
growing  so  thick  on  an  acre.  If  you  wish  the  pine  cut, 
please  answ er  soon. ''  Defendant  testified  that  on  January 
ID,  1895,  he  received  a  letter  from  plaintiff  saying '^she 
would  sell  pine  at  $1.25  per  1,000,  and  that  she  had  decided 
not  to  sell  the  ties  on  the  children's  (Stovall)  land."  This 
letter  was  lost.  Plaintiff,  on  redirect  examination,  said, 
'*That  about  January  10,  1895,  if  she  did  write  defendant, 
Bullock,  a  letter,  it  was  lef using  his  offer.'' 

On  January  26,  1895,  the  plaintiff  sold  to  R.  T.  Smith 
"all  of  the  cross  ties  east  of  the  dirt  road     *     *     *     on 
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the  land  belonging  to  the  children  of  R.  O,  Gregory,"  and 
Smith  agreed  to  pay  for  all  the  ties.  On  March  27,  1895, 
plaintiff  wrote  to  defendant,  **I  gold  R.  T.  Smith  cross  ties 
on  my  (^ooper  land,  also  thos*^  on  my  children's  land  near 
Stovall.  There  is  $100  dee  me  April  Isc  and  $100  due 
May  1st.  What  discount  will  it  require  to  let  me  have  the 
two  payments  April  1st  ?"  There  w  as  no  other  communioa- 
ticn  between  the  parties.  ifter  August  1st,  1895,  plain- 
tiff demanded  of  defendant  payment  for  balance  on  Stovall 
ties.     This  suit  is  for  ties  cut  on  Stovall  land. 

These  letters  present  the  question  whether  plaintiff  and 
defendant  entered  into  a  contract  making  defendant  liable 
for  the  Stovall  cross  ties  cut  by  Smith.  Defendant  bought 
some  of  the  cross  ties  from  Smith,  and  at  his  request  made 
two  payments  to  plaintiff,  April  1st  and  May  1st,  and  paid 
the  balance  to  Smith.  The  most  important  element  in  an 
agreement  is  the  consent  of  the  parties.  There  must  be  a 
meeting  of  two  minds  in  one  and  the  same  intention. 
Othei  wise,  there  is  no  agreement  and  therefore  no  contract. 
There  must  be  a  distinct  intention,  common  to  both  parties. 
If  there  is  doubt  or  difference,  there  is  no  agreement. 
Where  the  terms  of  the  agreement  are  ascertained,  its 
effect  is  determined  by  the  law  and  does  not  depend  upon 
the  uncertain  or  undisclosed  notions  of  either  party.  ''The 
constructionof  a  contract  does  not  depend  upon  what  either 
party  understood,  but  upon  what  both  agreed."  Brunhild 
V.  Freeman.  77  N.  C,  128;  Pendleton  v.  Jones^  82  N.  C, 
249. 

In  order  to  constitute  a  contract  there  must  be  a  proposal 
and  an  acceptance  al  solute  and  identical  with  the  terms  of 
the  offer,  neither  falling  within  nor  going  teyond  the  terms 
proposed,  but  closing  with  it  as  it  stands.  If  anything  is 
left  for  future  arrangement,  the  parties  have  not  agreed. 
An   acceptance,  varying  the  terms,   is  a  rejection  of  the 
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offer,  and  unles  a  counter  proposal  is  accepted  and  its  ac- 
ceptance made  known  to  the  proposer,  there  is  no  contract. 
Oozart  V.  fferndon^  114  N.  C,  252;  Clark  on  Contracts, 
36,  52. 

Application:  There  is  no  pretence  that  the  proposal  of 
December  28,  to  sell  to  the  defendant  was  accepted,  but 
the  defendant's  letter  of  Januaiy  1  was  a  proposition  based 
upon  an  uncertain  event,  of  which  no  notice  of  acceptance 
was  given.  On  the  contrary,  the  letter  of  January  10, 
^Hhat  she  had  decided  not  to  sell  the  ties  on  the  children's 
(Stovall)  land, "was  a  lapse  of  all  negotiations  on  the  sub- 
ject, and  any  subsequent  change  of  mind  and  acceptance 
could  not  affect  the  question  without  a  new  and  accepted 
proposal.     Clark  on  Contracts,  53. 

It  was  argued,  however,  that  defendant's  letter  of  January 
1  was  a  guaranty  binding  him  to  pay  the  plaintiff,  notwith- 
standing her  letter  of  January  10.  The  answer  is  that  the 
alleged  guarantee  gave  no  notice  of  its  acceptance  within  a 
reasonable  time.  In  Adams  v.  Jones^  12  Peters,  213, 
Justice  Story  said:  ^'Notice  is  necessary  to  be  given  the 
guarantor  that  the  person  giving  credit  has  accepted  or 
acted  upon  the  guaranty  and  given  credit  on  the  faith  of 
it.  This  is  no  longer  an  open  question  in  this  court. ' '  The 
alleged  guaranty  was  not  a  promise  to  pay  money,  like  an 
endorsement,  bui  an  offer  to  arrange  for  its  payment  upon 
an  uncertain  event.  The  terms  of  the  negotiations  being 
ascertained  by  the  letters,  the  court  applies  the  law  and  finds 
no  contract  in  this  case.  Houck  v.  Adams^  98  N.  C,  519. 
This  conclusion  makes  it  unnecessary  to  consider  the  excep- 
tions. 

Error. 
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A.  J.  FIELD,  Receiver,  v.  S.  M.  WHEELER  et  al. 
Claim  and  Delivery — Landlord  and    Tenant — Cost — Parties, 

1.  Where,  in  claim  and  delivery  proceedings  under  which  the  entire  crop 

raised  by  the  tenant  was  delivered  to  the  landlord,  the  latter  was 
adjudged  entitled  to  one-fourth  of  the  crop  as  rent,  it  was  error  to 
charge  him  w^ith  any  part  of  the  cost  of  gathering  and  marketing 
the  crop. 

2.  Where  the  plaintiff  in  claim  and  delivery  proceedings  for  a  crop  was 

adjudged  to  be  entitled  only  to  a  part  thereof,  he  should  be  charged 
with  only  one-half  of  the  fees  of  a  referee  who  had  been  appointed 
with  his  consent  to  appraise  the  value  of  the  crop. 

3.  Where  a  plaintiff  in  claim  and  delivery  proceedings  for  a  crop  was 

adjudged  to  be  the  owner  of  a  part  thereof  against  defendants, 
who  claimed  the  whole  and  were  proceedings  to  convert  it,  costs 
should  be  allowed  to  such  plaintiff  under  Section  525  (2)  of  The 
Code. 

4.  Where,  pending  an  appeal  in  an  action  by  a  receiver  involving  the  title 

to  property  or  the  proceeds  of  its  sale  in  which  a  judgment  had 
been  rendered  in  favor  of  one  of  the  defendants  for  a  part  of  the 
fund  in  plaintifl's  hands,  a  motion  was  made  in  this  court  to 
substitute  the  assignee  as  party  plaintiff,  which  was  resisted  by  the 
plaintiff  upon  the  ground  that  the  assignment  did  not  affect  the 
property  in  dispute ;  Held,  That  there  was  an  issue  of  &ct  raised, 
not  germane  to  the  appeal,  which  could  better  be  settled  in  the 
court  below. 

5.  Under  Section  1 77  of  Tht  Code  an  action  must  be  prosecuted  by  the 

real  party  in  interest ;  hence,  where  an  assignment  of  a  judgment 
for  one  of  the  defendants  against  the  plaintiff  was  made  during  the 
pendency  of  the  appeal,  and  it  appeared  that  the  judgment  was 
bought  for  another  person,  such  person  and  not  the  nominal  as- 
signee should  be  substituted  as  plaintiff  under  Section  975  of  The 
Code. 

Action  of  claim  and  delivery,  tried  before  Mclver^  •/., 
at  July,  1896,  Term  of  Granville  Superior  Court.  A 
jury  trial  was  waived  and  his  Honor  found  the  facts.  The 
action  gre^  out  of  the  matters  embraced  in  the  case  of 
Hunt  V.  WJieeUr^  reported  in  116  X.  C,  422.     This  plain- 
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tiff,  having  been  appointed  Receiver  in  that  action  under 
the  judgmment  which  is  set  out  in  the  report  of  that  casa, 
was  placed  in  possession  of  the  laud  by  the  Sheriff  under  a 
writ  of  assistance  in  tbat  action,  which  was  returned  en- 
dorsed as  follows:  '^Executed  August  2,  IS95,  by  going 
upon  the  land  described  within  which  I  found  in  the  actual 
possession  of  Dub.  Waller,  who  stated  that  he  was  working 
the  land  on  shares,  with  S.  M.  Wheeler  as  his  tenant,  and 
removed  said  Dob.  Waller  from  said  land  and  putting 
Alexander  J.  Field,  the  Receiver  herein  referred  to,  in  the 
quiet,  peaceable,  sole  and  exclusive  possession  of  said  land. 

(Signed)  ''W.  S.  Cozart,  Shenif. 

"Per  J.  T.  CozART,  D.  S/' 

The  complaint  in  this  action,  after  stating  the  above  facts, 
alleges : 

^^1.  That  said  Receiver,  the  plain titf  being  then  and 
there  in  the  possession  of  said  land,  told  said  Dub.  Waller, 
the  defendant,  that  if  be  would  come  back  upon  the  said 
land  as  the  tenant  of  this  plaintiff  he  might  do  so,  and  go 
on  with  the  crop,  and  finishing,  making  and  saving  same, 
which  he,  the  said  Dub.  Waller,  agreed  to  do  upon  the 
assurance  of  plaintiff  that  he  should  be  allowed  such  pay 
as  was  right  and  just;  and  thereupon  plaintiff  let  him,  the 
said  Dub.  Waller,  into  possession  of  said  laud  as  his  tenant. 

^'2.  That  at  the  time  plaintiff  took  possession  of  said  land 
all  of  the  crops  for  the  year  1895  thereon  were  still  stand- 
ing and  growing  and  not  yet  matured,  except  a  lot  of  wheat 
and  oats  which  had  been  saved,  but  were  then  still  on  the 
said  land. 

^'3.  That,  as  plaintiff  is  informed  and  believes,  under  the 
agreement  between  said  S.  M.Wheeler  and  Dub.  Waller,  each 
one  was  to  have  one-halt  of  the  crops  after  they  were  har- 
vested or  marketed. 

120—34 
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'^4.  That  after  plaintiff  had  taken  possession  of  said 
lands  he  posted  same,  as  allowed  by  law,  forbidding  all 
persons  from  going  upon  the  same,  or  in  any  way  trespass- 
ing upon  same. 

'^5.  That,  as  plaintiff  is  informed  and  believes,  there- 
after said  S.  M.  "^heeler,  the  defendant,  did  enter  upon 
said  lands  and  remove  therefrom  a  part  of  said  crop,  to- 
vtrit,  a  lot  of  oats,  and  converted  same  to  his  own  use;  and 
that  said  Wheeler  and  said  Waller  did  thereafter  sell,  or 
cause  to  be  sold  and  removed  from  said  land,  a  certain  lot 
of  tobacco,  of  the  value  of  $44  and  divided  the  proceeds 
between  them,  in  defiance  of  plaintiff's  rights  and  to  his 
great  damage,  to-v»it,  the  sum  of  $52. 

''6.  That  plaintiff  verily  believes  that  the  defendants 
would  continue  to  dispose  of  said  crop,  if  left  in  the  posses- 
sion of  Dub.  Waller,  in  utter  disregard  of  plaintiff's  tight; 
and  he  thereupon  brought  this  action  and  caused  said  crops, 
or  what  remained  of  them,  to  be  seized  under  claim  and 
delivery  and  delivered  into  the  possession  of  himself.'' 

The  prayer  of  the  complainant  was  that  the  crops  seized 
should  be  adjudged  to  belong  to  plaintiff,  to  be  applied  as 
directed  in  the  order  appointing  him  Receiver;  that  he  re- 
cover of  the  defendants  the  sum  of  $52  and  costs,  and  that 
he  should  be  instructed  what  sura  to  allow  Dub.  Waller 
for  his  services. 

The  defendants  denied  that  plaintiff  had  any  right  or 
authority  to  put  defendant,  Dub.  Waller,  out  of  possession 
of  the  land  or  to  permit  his  coming  back  on  the  land  as 
plaintiff's  tenant.  The  answer  admitted  that  defendants 
were  to  divide  the  crops  made  on  the  land,  each  to  have 
one-half  and  to  pay  one-half  of  the  expenses  incurred  for 
fertilizers,  &c.,  and  that  Waller  was  to  pay  S.  M.  Wheeler 
all  arnounts  due  for  advances  out  of  his  (Waller's)  share  of 
the  crops.     It  was  also  admitted  that  certain  lots  of  oats 
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and  tobacco  were  removed  from  the  land,  but  it  was  de- 
nied that  such  removal  was  in  defiance  of  plaintiff^ s  rights, 
defendants  claiming  they  had  foil  right  to  the  crops  on  the 
land  and  that  plaintiff  had  no  right  to  interfere  with  their 
removal  by  defendants.  Defendants  prayed  for  damages 
sustained  by  the  seizure  of  the  crops  by  plaintifif. 

By  consent  of  parties,  W.  T.  Allen  was  appointed  arbi- 
trator to  fix  value  of  property  seized  by  plaintiff,  under 
claim  and  delivery  proceeding;  and  he  found  its  value 
$195.75  ^'now,"  and  that  it  was  of  same  value ''at  the 
time  of  seizure," 

His  Honor  found  the  facts  as  follows: 

''The  summons  in  Hunt  v.  Wheeler  was  served  on  No- 
vember 16,  1894,  and  at  the  January  Term,  1895,  judg- 
ment was  rendered  in  favor  of  the  plaintiff,  and  appointing 
said  Field  a  Receiver.  From  this  judgment  there  was  an 
appeal  to  the  Supreme  Court,*  where  said  judgment  was 
affirmed  and  modified. 

"Thereafter  the  following  judgment  was  entered  in  the 
court  below,  in  accordance  with  the  opinon  of  the  Supreme 
Court: 

"  This  cause  coming  on  to  be  heard,  and  it  appearing  to 
the  court  that  on  the  appeal  heretofore  had  herein,  the 
Supreme  Court  modified  and  affirmed  the  judgment  here- 
tofore granted  herein  by  this  court,  this  court  doth  now,  on 
motion  of  plaintiff  s  counsel,  enter  this  judgment  in  accord- 
ance with  the  opinion  of  the  Supreme  Court:  and  doth  now 
order,  adjudge  and  decree,  that  the  plaintiff  above  named 
recover  of  the  defendant,  W.  T.  Wheeler,  the  sum  of 
§1,065.80,  with  interest  on  the  sum  of  §69i»,  the  same 
being  principal  money,  from  the  22d  day  of  July  (Term), 
1895,  the  same  being  the  first  day  of  this  term  of  this 
court,  till  paid,  together  with  the  costs  of  this  action,  to 
be  taxed  by  the  clerk;  and  the  court  doth  further  order, 
adjudge  and  decree,  that  the  said  judgment  is,  and  shall  be, 
a  charge  and  lien  upon  the  lands  described  in  the  pleadings, 
to  be  paid  and  discharged  by  and  from  the  rents  and  profits 
of  said  lands  described  in  the  pleadings,  the  same  being, &c. 
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(Here  follows  descriptioQ.)  And  the  court  doth  further,  on 
motion,  order,  adjudge  and  decree,  that  Alexander  J.  Field 
be  and  he  is  hereby  appointed  a  Receiver  of  this  court  to  at 
once  take  possession  of  said  lands,  and  to  rent  the  same 
annually  at  public  auction  at  ihe  Court  House  door  in  Ox- 
ford, N.  C,  for  monthly  rent;  and  the  said  Receiver  is  di- 
rected to  collect  said  rent  and  apply  it,  first,  to  the  satis- 
faction of  the  cost  of  said  receivership;  second,  to  the  pay- 
ment of  the  judgment  herein  rendered  in  favor  of  the  plain- 
tiff. And  the  court  further,  on  motion,  doth  order  and  di- 
rect the  defendant,  S.  M.  Wheeler,  and  any  of  the  other  de- 
fendants and  their  agents  and  servants,  who  may  be  in  pos- 
session of  said  land,  to  yield  possession  of  saia  land  peace- 
ably to  the  said  Receiver  hereinbefore  appointed,  and  they, 
and  each  of  them,  are  hereby  forbidden  to  yielH  possession 
of  said  land  co  any  other  person.  And  the  court  doth  fur- 
ther, on  motion,  order,  adjudge  and  decree,  that  a  writ  of 
assistance  issue,  and  the  clerk  is  hereby  directed  to  issue 
same,  addressed  to  the  Sheriff  of  Granville  county  atoresaid, 
commanding  him  to  put  the  said  Receiver  in  the  quiet  and 
peaceable  and  exclusive  possesrsion  of  said  land.  And  this 
cause  is  retained  for  further  orders. 

"Hknry  R.  Starbdck, 
^^ Judge  Presiding.''^ 

Upon  the  facts,  his  Honor  rendered  judgment  as  follows: 
*^Itis,  on  motion,  ordered  and  adjudged  by  the  court 
that  the  plaintiff  recover  of  the  defendants  the  sum  of 
$77.60,  less  the  sum  of  twelve  dollars  paid  by  defendants 
for  one-fourth  of  the  fertiliser  and  manure  used  in  making 
the  crop  mentioned  in  the  pleadings,  which,  by  agreement 
of  the  parties,  the  court  adjudges  to  be  a  fair  rental  value 
of  the  lands  mentioned  in  the  pleadings  for  the  year  1895, 
and  which  amount  is  one-fourth  the  value  of  all  crops  raised 
on  said  lands  in  said  vear.  And  the  court  doth  further 
order,  adju.dge  and  decree,  that  the  report  of  W.  T.  Allen, 
arbitrator,  fixing  the  value  of  the  crops  seized  by  the  plain- 
tiff from  the  defendants  at  $195.75   be  and  the  same  is 
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hereby  approved  and  conrirmed.  And  the  court  doth  fur- 
ther order,  adjudge  and  decree,  that  the  defendants  re- 
cover of  the  plaintiff  and  the  surety  on  his  claim  and  de- 
livery bond,  L.  R.  Hunt,  the  sum  of  §195.  75,  the  value  of 
said  crops,  less  the  sum  of  §65.60  (which  is  the  net  rent  of 
the  said  lands),  with  interest  thereon  from  the  80th  day  of 
September,  1895,  till  paid.  And  the  court  doth  further 
order,  adjudge  and  decree,  that  the  costs  of  this  action, 
including  a  fee  of  five  dollars  for  the  arbitrator,  W.  T. 
Allen,  to  be  taxed  by  the  clerk,  and  the  costs  and  ex- 
penses of  gathering  and  marketing  said  crops,  ancounting 
to  thirty-two  dollars,  be  paid  by  the  plaintiff  and  the  de- 
fendants, each  paying  one-half.^' 

From  this  judgment  the  plaintiff  appealed. 

Mr,  A.  J.  jFteld,  appellant,  in  propria  persona. 
Messrs,  Edwards  cfe  RoysUr^  for  appellees. 

Clakk,  J. :  The  court,  having  found  as  \  fact  that  one- 
fourth  of  the  crop,  less  one-fourth  of  the  costs  of  fertili- 
zers used,  was  a  fair  rental  value,  rightly  adjudged  that  the 
plaintiff  only  recover  said  rental  and  no  more;  for  the 
will,  as  construed  in  Hunt  v.  Wheelei\  116  N.  C,  422, 
conferred  a  right  to  collect  and  apply  ^^the  rents  and 
profits  of  the  land"'  upon  the  lion,  but  his  Honor  erred  in 
taxing  the  plaintiff  with  any  part  of  the  expense  of  gather- 
ing and  marketing  the  crops,  for  that  devolved  upon  the 
parties  paying,  or  responsible  for  rent — the  defendants. 
It  was  also  error  to  tax  the  plaintiff  with  any  part  of  the 
costs  of  the  action,  except  one-half  the  fees  of  the  arbitra- 
tor, or  referee  by  consent — as  he  really  was.  The  Code^ 
Sec.  533,  as  amended  by  Acts  1889,  Ch.  37,  making  the 
apportionment  of  referee^s  fees  discretionary  in  the  court. 
As  to  tne  rest  of  the  costs,  it  is  true  the  plaintiffs,  having 
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taken  the  whole  crop  under  claim  and  delivery,  was  ad- 
judged to  pay  back  part  of  its  value  to  the  defendants,  but 
the  conduct  of  the  latter,  by  their  admissions  in  the  answer, 
made  the  proceedings  necessary.  The  plaintiff,  having 
obtained  judgment  for  part  of  the  crop  taken  by  him  in 
claim  and  delivery,  is  entitled  to  judgment  for  the  costs. 
The  Code,  526  (2);  Borton  v.  fforne,  99  JST.  C,  219; 
Wooten  V.  Walters,  110  N.  C,  251;  Ferrabow  v.  Green, 
Ibid,  414. 

J.  U.  Gooch  moves  in  this  court  to  be  substituted  as 
party  plaintiff  (TA^  Code,  Sec.  965)  upon  a  certificate  of  the 
clerk  showing  an  assignment  of  the  judgment  in  Septem- 
ber, 1896.  The  plaintiff  contends  that  this  assignment  did 
not  affect  the  crop  of  the  year  1895.  This  is  a  contro- 
versy not  germane  to  the  appeal  and  raises  a  question  of 
fact  which  can  be  settled  better  in  the  court  below  than 
here.  Besides,  the  counsel  for  Gooch  admitted  that  Gooch 
bought  the  judgment  in  fact  for  .Wheeler,  and  the  latter, 
if  any  one,  should  be  made  party  to  the  action  as  the 
* 'party  in  interest."  Code,  177.  This,  however,  would 
present  the  singular  spectacle  of  th^  same  person  being 
plaintiff  and  one  of  the  defendants.  The  motion  is  denied. 
The  costs  of  this  court  will  be  divided.     Code,   527   (2). 

Judgment  modified. 


HENRY  A.  CRENSHAW  et  al.  v.  W.  C.  JOHNSON  et  al. 

Will — Caveat — Answer — Devisavit  Vel  Nan — Evidence — Lead- 
ing Questions — Discretion  of  Judge — Trial — Withdrawing 
Testimony  from  Consideration  of  Jury, 

1.  The  issue  as  to  whether  a  paper  writing  is  the  will  of  a  decedent  being 
raised  by  the  caveat  filed  thereto,  no  answer  to  such  caveat  is 
necessary. 
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2.  Where,  in  the  trial  of  an  issae  deirisavit  vd  noUf  the  examination  in 

chief  of  a  subscribing  witness  to  a  will  was  confined  to  the  execu- 
tion of  the  instrument,  it  was  not  proper,  on  cross-examination,  to 
ask  him  as  to  statements  alleged  to  have  been  made  by  him  re- 
specting the  mental  capacity  of  the  decedent. 

3.  Testimony  concerning  statements  made  by  a  deceased  witness  to  a  will 

as  to  the  mental  capacity  of  the  testator,  being  hearsay,  is  not 
admissible  on  a  trial  of  an  issue  devisavit  vel  non. 

4.  It  being  within  the  discretion  of  the  trial  judge  to  permit  leading 

questions  on  a  trial,  the  exercise  of  such  discretion  will  not  be 
reviewed. 

5.  Upon  the  trial  of  an  issue  of  deviscmt  vel  non^  after  the  filing  of  a 

caveat,  the  instrument,  though  it  has  not  been  probated,  can  be 
admitted  as  evidence. 

6.  Although  portions  of  the  charge  of  the  trial  judge  may  be  misleading 

if  detached  from  the  other  portions  of  the  charge,  yet  if  the  whole 
charge  is  so  explicit  that  the  jury  can  comprehend  it  and  not  be 
misled  by  the  detached  portion,  the  error  in  the  submission  of  the 
latter  is  harmless. 

7.  Where,  in  the  trial  of  an  issue  as  to  the  validity  of  a  will,  the  pro- 

pounder  was  not  examined  by  either  party,  and,  upon  comment 
by  the  counsel  of  the  caveator  as  to  his  failure  to  testify,  a  conten- 
tion arose  between  counsel  whether  the  propounder,  being  named 
as  executor  in  the  will,  was  competent  under  Section  590  of  The 
Code,  it  was  not  error  to  refuse  to  give  an  instruction,  requested  by 
the  counsel  for  the  caveator,  after  the  argument,  that  the  executor 
was  a  competent  witness. 

8.  If  improper  testimony  is  admitted  during  a  trial,  the  trial  judge  may 

wtthdraw.it  and  all  comments  by  counsel  thereon  from  considera- 
tion by  the  juiy  even  after  argument  is  ended. 

Issue  of  deviatavit  vel  non^  tried  before  Coble^  J.,  and  a 
jury,  at  January  Term,  1896,  of  Granville  Superior  Court. 
There  was  a  verdict  for  the  propounders,  and  from  the 
judgment  thereon  the  caveators  appealed. 

Messrs.  Winston^  Fuller  &  Biggs^  for  caveators  (ap- 
pellants). 

Messrs.  Edwards  <b  Royster  and  W.  if.  Persofi,  for 
appellees. 
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IVfoNTooMERY,  J.:  The  will  of  the  decedent,  John  John- 
son, was  proved  in  common  form,  and  upon  a  caveat  being 
filed  the  issue  joined  thereby  was  sent  up  by  the  clerk  to 
the  next  term  of  the  Superior  Court  for  trial.  The  cavea- 
tors assigned  as  reasons  why  the  alleged  will  was  not  the 
will  of  the  decedent,  (1)  That  he  was  not  at  the  time  of  its 
e2  ecution  of  sound  mind  and  disposing  memoiy;  (2)  That 
he  was  unduly  influenced  in  its  execution  by  those  by 
whom  he  was  surrounded  and  especially  hy  his  wife,  the 
sole  devisee  and  legatee.  Therirst  exception  cf  the  cavea- 
tors was  to  the  ruling  of  his  Honor,  that  it  (vas  not  neces- 
sary for  the  propounders  to  file  an  answer  to  the  caveat. 

Xo  answer  ^blb  necessary.  Tte  issue  as  to  whether  a 
paper  writing  is  the  w*ill  of  the  decedent  is  made  up  upon 
the  filing  of  the  caveat.     Eaton^s  Forms,  p.  446 

The  next  exception  ':vas  to  the  leading  of  the  papei 
writing  in  evidence;  the  caveators  contending  that  the 
witness,  Wimbish,  who  was  also  a  subscribing  witness  to 
the  script,  had  not  identified  the  same  as  the  paper  which 
was  really  executed  by  the  decedent.  There  is  nothing  in 
the  exception.  The  s^  riting  v/as  sho?;n  to  the  witness  and 
he  said  that  the  same  was  the  paper  which  the  defendant 
signed  as  his  will  after  it  had  been  read  over  to  all  present, 
and  that  the  witness  and  D.  S.  Osborn,  now  deceased,  the 
other  \«itness  to  the  paper,  signed  the  same  in  the  presence 
of  the  decedent  and  at  his  request.  The  witness,  Wim- 
bish,  on  cross-examination  by  the  caveators,  was  asked 
what  he  had  said  when  the  will  was  proved  before  the  clerk 
as  to  the  mental  capacity  of  the  decedent.  His  Honor 
properly  refused  to  allow  this  question  to  be  put.  The 
witness  had  not  been  aslied  on  his  examination  in  chief  a 
word  about  the  mental  condition  of  the  decedent,  nor  on 
his  cross-examination.  The  only  purpose  of  the  question 
must  have  been  to  contradict  the  witness  and  he  had  made 
no  statenent  about  it  one  way  or  another. 
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Another  exception  was  to  the  refusal  of  the  court  to 
allow  Taylor,  a  witness  for  the  caveators,  to  testify  as  to 
what  Osborn,  a  deceased  v;itness  to  the  execution  of  the 
will,  had  told  him  about  the  mental  condition  of  the  dece- 
dent, both  before  and  after  the  execution  of  the  paper 
writing.  His  Honor's  ruling  was  correct.  The  testimony 
offered  was  nothing  but  hearsay  evidence. 

The  exceptions  from  11  to  27  we;e  to  the  form  of  ques- 
tions put  to  witnesses  b^  the  propounders  to  shove  testa- 
mentary capacity.  They  \^ere  leading — all  of  them  — 
but  the  Judge,  in  his  discretion,  allowed  them  to  be  asked 
and  we  cannot  ievie\;v  them. 

At  the  close  of  the  evidence  the  caveators  asked  the 
court  to  instruct  the  jury  as  follows:  1.  '*•  That  there  has 
not  been  evidence  sufficient  to  admit  the  alleged  will  to 
probate,  in  that  the  evidence  of  F.  B.  Wimbish,  the  sub- 
scribing witness,  is  not  sufficient  to  establish  the  due  exe- 
cution of  the  same.  2.  There  is  no  evidence  in  this  case 
that  the  alleged  will  has  been  admitted  to  probate  and, 
this  being  true,  the  alleged  will  cannot  be  offered  in  evi- 
dence in  this  suit."  The  court  properly  refused  to  give 
the  instructions  asked.  As  we  have  already  said,  the  testi- 
mony of  the  witness,  Wimbish,  was  sufficient  to  have  the 
will  pat  in  evidence  for  the  purpose  of  establishing  its  exe- 
cution by  the  decedent.  He  identified  the  paper,  saw  the 
decedent  sign  it  after  it  had  been  read  over  to  him,  and 
both  himself  and  Osborn,  the  other  subscribing  witness, 
signed  it  in  the  presence  of  the  decedent  and  at  his  re- 
quest. The  probate  of  the  will  before  the  clerk  was  a 
matter  totally  immaterial  in  its  relation  to  the  trial  io  the 
Buperior  Court.  The  result  of  the  trial  in  the  Superior 
Court  was  to  be  the  overthrow  of  the  alleged  will  or  its 
probate  afresh  in  that  court.  There  is  no  merit  in  excep- 
tions 30,  31,  32,  33  and  34. 

120—35 
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The  caveators  made  exception  to  that  part  of  his  Hon- 
or's charge  where  he  said,  ^'was  he  (said  Johnson)  able  to 
understand  what  he  was  about?     If  so,  then  he  was  of 
soQnd  mind  and  memory  within  the  meaning  of  the  law; 
if  not,  he  had  not  testamentary  capacity."     This  excep 
tion  was  a  part  of  eight  lines  immediately  connected  to 
gether,  the  whole  reading  as  follows:  ^^Dld  he,  the  said 
Johnson,  at  the  time  of  the  execution  of  the  script  or 
writing  in  question,    have  sufficient  mental  capacity   to 
understand  the  nature  and  character  of  the  property  dis- 
posed of?   To  whom  he  was  giving  his  property  and  how  he 
was  disposing  of  the  property?     Was  he  able  to  under- 
stand what  he  was  about?  If  so,  then  he  was  of  scund  mind 
and  memory  Tsithin  the  meaning  of  the  law;  if  not,  then 
he  had  not  testamentary  capacity.''     But  if  tbe  detached 
portion  of  the  charge,  which  was  the  subject  of  the  excep- 
tion, had  stood  alone,  and  not  in  conjunction  with  the  other 
part  which  we  have  quoted  above,  it  would  not  be  error  (or 
if  error,  a  harmless  one),  for,  in  other  parts  of  the  charge, 
his  Honor  expiessed  himself  to  th'^  jury  upon  the  suffi- 
ciency of  testamentary  capacity,  in  words  that  have  stood 
the  test  of  our  decisions — as,  for  instance,  he  told  them 
^^the  law  is  that  to  be  of  sound  and  disposing  mind  and 
memory,  so  as  to  be  capable  of  making  a  valid  will,  the 
deceased  must  at  the  time  of  executing  the  paper  writing 
have  had  sufficient  mental  capacity  to  undeistand  the  nature 
and  character  of  the  property  disposed  of,  to  whore  he  was 
willing  it  and  how  he  was  disposing  of  his  property."     In 
another  place  he  said,  if,  at  the  time  he  had  the  capacity 
to  know  what  he   cvas  doing,  and  was  capable  of  under- 
standing the  nature  and  character  of  the  property  disposed 
of,  to   whom  and  in  what  way  he  vtas  disposing  of  his 
property,  then  his  mental  capacity  would  be  sufficient. 
The  exception  can  avail  nothing. 
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The  court,  in  the  loDg  and  full  charge  to  the  jury, 
among  other  things,  said:  ''If  chejary  believe  theevidcDce 
as  to  the  formal  execution  of  the  alleged  ^  ill,  as  explained 
in  these  instructions,  and  that  the  testator  knevv  the  con- 
tents of  the  same,  and  if,  after  a  consideration  of  all  the 
evidence  in  the  case,  a  want  of  testamentary  capacity  in 
the  testator  has  not  been  shown,  and  if  it  has  not  been 
shown  that  nndne  influence  was  exerted  upon  the  testator 
at  the  time  of  the  execution  of  the  alleged  w  ill,  then  the 
jury  wiU  answer  the  issue  Yes,  otherwise.  No.''  The  de- 
fendant excepted  to  that  instruction  on  the  ground  that  it 
was  misleading  and  that  it  placed  upon  the  caveators  the 
burden  of  proving  both  the  want  of  testamentary  capacity 
ani  of  undue  influence,  apd  they  insisted  that  the  jury 
should  ha\e  been  instructed  that,  if  the  caveators  had 
shown  either  want  of  testamentary  capacity  or  undue  in- 
fluence, then  the  jury  should  have  found  for  the  caveators. 
If  the  charge  on  the  whole  was  not  so  full  and  clear, 
on  the  point  to  which  the  exception  is  directed,  we  would 
have  qo  hesitancy  in  ordering  a  new  trial,  for  the  reason 
set  out  in  the  exception.  But,  upon  reading  the  whole 
charge,  it  is  perfectly  clear  that  on  this  point  the  jury  could 
not  have  been  misled.  The  language  used  by  the  Judge, 
when  taken  in  connection  with  the  balance  of  the  charge, 
was  so  manifestly  an  inadvertence,  that  it  could  have  pro- 
duced no  harm.  He  told  them  over  and  over  again,  in 
substance,  at  length,  and  so  clearly  that  they  could  not 
misunderstand  him,  that  testamentary  incapacity  alone 
would  avoid  the  paper  writing  alleged  to  be  the  will,  and 
that  undue  influence  alone  exerted  by  his  wife  or  any  other 
person  would  make  the  paper  writing,  not  his  will,  but 
that  of  another. 

On  the  argument,  one  of  the  counsel  for  the  ca\eators 
commented  upon  the  failure  of  H.  A.  Crenshaw,  the  per- 
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son  named  as  execator  in  the  will,  to  go  upon  the  stand  as 
a  witness  for  the  propounders  to  show  that  the  decedent 
had  testamentary  capacity.  It  had  been  shown  on  the 
trial  that  Crenshavt  was  the  brother-in-law  of  the  decedent 
and  that  he  delivered  to  the  attorney  who  dre^  the  will  a 
message  from  decedent  to  prepare  the  will  in  the  manner 
in  which  it  was  drawn.  The  attorney  for  the  propounders, 
in  his  argument  to  the  jury,  replied  to  that  of  counsel  for 
the  caveators,  and  asserted  that  Crenshaw  was  not  a  com- 
petent witness  under  Section  i/90  of  The  Code.  Neither 
side  had  offered  Cienshaw  as  a  witness.  Upon  the  conclu- 
sion of  the  argument  the  court  took  a  recess  until  next 
morniog,  when,  upon  its  being  convened,  the  counsel  for 
the  caveators  submitted  in  writing  two  instructions,  which 
they  called  special,  as  follows:  '^1.  H.  A.  Crenshaw  was 
a  comptent  witness  in  this  case.  Halliburton  v.  Carson^ 
100  ]S.  C,  99."  *'2.  Counsel  had  the  right  to  comment 
on  his  not  going  on  the  stand."  The  court  lef used  to 
give  the  instructions  and  did  not  advert  to  the  matter  in 
the  charge.  There  was  no  error  in  refusing  these  instruc- 
tions. Crenshaw  had  not  been  t.endered  as  witness,  and 
the  question  of  his  competency  as  a  witness,  under  Section 
590,  could  oot  have  been  laised  in  an  orderlv  manner  un- 
less  he  had  been  so  tendered,  and  his  testimony  objected 
to.  If  the  courts  were  compelled  in  the  trial  of  jury  causes 
after  argument  begun  to  stop  and  submit  instructions 
whenever  opposing  counsel  in  their  arguments  to  the  jury 
differed  as  to  questions  of  law  not  raised  in  an  orderly  way 
on  the  trial,  there  would  be  no  end  to  the  controversy." 
The  Judge  was  called  upon  by  the  instructions  prayed  for 
to  decide  a  question  of  evidence  that  had  not  arisen  in  the 
due  course  of  the  trial,  to  decide  which  one  of  the  attor- 
neys was  correct  in  his  construction  of  a  section  of  The 
Code.     As  the  counsel  raised  this  question  themselves,  out 
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of  the  due  course  of  the  trial,  they  were  very  properly 
allowed  by  the  court  to  settle  it  among  themselves. 

The  matter  which  gave  rise  to  the  39th  and  last  excep- 
tion was  this:  Dr.  Taylor,  a  witness  for  the  propounders, 
had  testified,  over  the  objection  of  the  caveators,  that  he 
was  very  much  surprised  cvhen  he  heard  that  this  suit  was 
brought,  and  that  he  never  dreamed  that  the  testator  was 
of  unsound  mind.  The  court  in  the  charge  told  the  jury 
that  they  should  not  consider  Dr.  Taylor's  testimony, 
neither  should  they  consider  the  remarks  of  counsel  passed 
upon  such  excluded  testimony.  The  caveators  alleged  that 
the  ruling  of  the  Judge  was  erroneous,  in  that  after  the 
evidence  was  admitted  and  after  counsel  for  the  propounders 
had  commented  upon  it,  it  was  too  late  to  withdraw  it  from 
the  jury,  because  such  a  course  could  not  but  have  had  the 
effect  of  impressing  the  jury  to  such  a  degree  as  to  make 
it  almost  impossible  to  counteract  the  effect  by  a  with- 
drawal of  the  evidence.  This  court  has  decided  that  the 
Judge  has  such  right.  Wilson  v.  Mfg.  Uo.^  at  this  term 
and  cases  there  cited.  Upon  a  review  of  the  whole  case 
we  find  no  error  which,  in  our  opinion,  could  have  influenced 
the  finding  of  the  jury,  and  the  judgment  is  affirmed. 

Affirmed. 


DENNIS  BURRELL  v.  J.  R.  HUGHES  et  al. 

Practice — Appeal — Failure  to  File  Transcript. 

* 

1.  It  is  the  duty  of  an  appellant  to  have  his  appeal  docketed  at  the  first 
term  of  this  court  following  the  trial  below,  and  if,  without  laches 
on  his  part,  the  case  on  appeal  should  not  then  be  settled  by  the 
Judge,  he  should  file  the  rest  of  the  transcript  and  apply  for  a 
ceriifyrari    Otherwise,  the  appeal  will  be  dismissed. 
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2.  If  by  reason  of  the  loss  of  papers,  or  for  other  good  cause,  the  tran- 
script of  no  part  of  the  record  can  be  docketed  at  the  first  term  of 
this  court  following  the  trial  below,  that  fact  should  appear  by 
affidavit  and  a  certiorari  asked  for,  supplemented  by  a  motion  below 
to  supply  the  papers. 

Civil  action,  tried  before  Mclver^  J,^  and  a  jury,  at  Fall 
Term,  1896,  of  Okangb  Superior  Court.  There  was  judg- 
ment for  the  defendant  and  plaintiff  appealed.  The  ap- 
pellant applied  in  this  court  for  a  certiarari. 

Mr.  C.  D.  Turnery  for  plaintiff  (appellant). 
Messrs.  Graham  cSs  Graham^  for  defendant. 

Per  Curiam:  The  judgnrent  was  taken  in  Orange  Supe- 
rior Court  at  August  Term,  1896,  and  the  appeal  should 
have  been  docketed  in  this  court  at  last  term,  Eule  5  of 
this  court,  and  if  without  laches  of  the  appellant,  the  ''case 
on  appear^  was  UDt  then  settled  by  the  Judge,  the  appel- 
lant should  have  docketed  the  rest  of  the  transcript  and  ap- 
plied for  a  certiorari.  Oxiano  Co.  v.  Hicksy  at  this  term; 
Shoher^.  Wheeler ^  119  K  C,  471;  Causey  v.  Snow^  116 
K.  C,  497;  State  v.  Freetnan,  114  N.  C,  872;  Pipkin  v. 
Green,  112  JS".  C,  355;  Porter  y.  R.  Co.,  106  N.  C,  478; 
Stephens  v.  Koonce,  106  N.  C,  255;  Norman  v.  Snow,  94 
N.  C,  431;  Owens  v.  Phelps,  91  N.  C,  253;  PiUman  v. 
Kimherly,  92  N.  C,  562,  citing  Wiley  v.  Lineberry,  88 
N.  C,  68,  and  Suiter  v.  Brittle,  90  N.  C,  19.  If  by  rea- 
son of  the  loss  of  the  original  papers,  or  other  good  cause, 
the  transcript  of  no  part  of  the  record  could  be  docketed 
here  at  the  first  term  beginning  after  the  trial  below,  then 
that  fact  should  have  been  shown  bv  affidavit,  and  a  certi- 
orari  asked  for,  supplemented  by  a  motion  below  to  sup 
ply  the  papers  Peebles  v.  Bra^well,  107  N.  C,  68;  Nich- 
ols V.  Dunning,  91  X.  C,  4.     In  any  event,  since  the  ap- 
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peal  should  have  been  docketed  here  at  the  first  term  be- 
ginning after  the  trial  below,  it  livas  the  duty  of  the  appel- 
lant at  such  first  term  to  file  all  of  the  transcript  that  v«as 
available,  and  have  asked  for  a  certiorari  to  complet.e  the 
transcript.  His  failure  to  do  so  is  a  lack  of  diligence  and 
forfeits  his  appeal.  Brown  v.  House^  119  N.  C,  622; 
Haynes  v.  Cmoard^  116  N.  C,  840;  Oraham  v.  Ed/wardtsj 
114  K  C,  228;  Sanders  v.  Thompson,  114  N.  C,  282; 
State  V.  James,  108  N.  C.  792;  CoUins  v.  FaribauU,  92 
N.  C,  310,  and  there  are  still  other  cases.  There  are  some 
matters  at  least  which  should  be  deemed  settled  and  this  is 
one  of  them. 

Certiorari  denied  and  appeal  dismissed. 


CAUSEY  V.  SNOW. 


Action  on  Note — Issues — Practice — Evidence — Presumption — 
Married  Woman — Assent  of  Husband  to  Wife's  Contract. 

1.  Where  an  action  in  the  nature  of  a  creditor's  bill  proceeded  to  final 

decree  and  a  note  which  had  been  executed  to  a  commissioner  ap- 
pointed in  the  cause  was,  by  the  decree,  turned  over  to  one  of  the 
parties  to  the  suit,  the  remedy  of  the  owner  was  by  action  thereon 
and  not  by  motion  in  the  cause.  • 

2.  In  an  action  on  a  note,  an  issue  involving  the  enquiry  whether  de- 

fendants were  indebted  to  plaintiff  and,  if  so,  in  what  amount,  was 
sufficient  to  enable  defendants  to  have  the  question  of  plaintiff's 
ownership  of  the  note  passed  on  by  the  jury. 

3.  Where,  in  an  action  on  a  note,  the  defendant  admits  its  execution  and 

the  plaintiff  produces  it  on  the  trial,  the  presumption  raised  by 
the  law  that  the  plaintiff  is  the  rightful  owner  is  not  rebutted 
by  the  defendant's  denial  of  such  ownerehip  in  the  answer. 

4.  The  contract  of  a  married  woman,  made  against  her  interest,  and  for 

which  she  receives  no  valuable  consideration,  is  invalid  without 
her  husband's  consent. 
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Civil  action,  to  recover  on  a  note,  tried  before  Mclver^ 
t/.,  and  a  jury,  at  July,  1896,  Special  Term  of  Guilford 
Superior  Court. 

.  The  decree  referred  to  in  the  opinion  and  by  the  terms 
of  which  the  note  sued  on  was  given  was  rendered  iu  a 
cause  entitled  iT.  Z.  Cousey^  for  /trerself  and  all  other 
creditors^  <&c.  v.  The  Willow  Brook  Manufacturing  Com- 
pany^ and  was  as  follows: 

**This  being  an  action  to  enjoin  the  sale  of  property  un- 
der executions  upon  docketed  judgments  against  the  Wil- 
low Brook  Manufacturing  Company,  and  praying  a  sale  of 
all  of  the  property  of  said  company  by  decree  of  court  and 
th^  ascertainment  of  the  liens  on  the  property  and  the  ap- 
plications of  the  proceeds  of  sale  by  the  court  according  to 
the  priority  of  liens  and  the  rights  of  all  the  parties,  and 
the  case  being  duly  constituted  in  court  by  service  of  sum- 
mons and  publication,  the  same  is  noM  set  down  for  hear- 
ing, and  now  by  consent  of  parties  and  the  admitted  and 
undenied  facts  in  the  pleadings,  the  parties  submit  and 
bring  the  case  on  for  judgment  upon  the  following  undis- 
puted facts,  to- wit: 

'^1.  The  High  Point  Manufacturing  Company  was  the 
owner  of  a  factory  and  fixtures  on  a  lot  in  High  Point  of 
one  acre  and  one  hundred  poles,  and  in  the  course  of  its 
business  it  executed  a  mortgage  to  secure  $1 5, 000. 00  of 
bonds  issued  by  the  corporation,  each  bond  being  for  the 
sum  of  one  thousand  dollars,  all  of  which  said  bonds  be- 
came the  property  of  the  Wachovia  Bank,  of  Winston. 

^'2.  That  said  High  Point  Manufacturing  Company,  on 
8th  November,  1882,  sold  and  conveyed  all  its  property  to 
the  Willow  Brook  Manufacturing  Company,  and  at  the 
same  time  the  said  Willow  Brook  Conpany  acquired  by 
purchase  of  and  from  O.  S.  Causey  five  lots  of  land  adja- 
cent to  the  said  property  of  the  High  Point  Manufactu- 
ring Company,  and  for  8aid  five  lots  agreed  to  pay  eight 
thousand  and  five  hundred  dollars  ($8,500.00)  whereby  the 
said  Willow  Brook  Company  acquired  said  property,  subject 
to  the  mortgage  to  secure  the  $15,000  aforesaid,  and 
charged  with  the  said  purchase  money  of  the  five  lots  pur* 
chased  of  U.  fi.  Causey. 
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**3.  That  the  Willow  Brook  Company  had  on  the  prem- 
ises affixed  to  the  freehold  an  engine  and  boiler  purchased 
of  W.  A.  Harris  at  $3,400  redaeed  by  payment  (hereon 
down  to  $2,600,  with  a  written  reservation  of  title  until 
full  payment,  which  was  before  the  law  was  passed  requi- 
ring such  reservation  to  be  registered. 

*'4.  That  the  Mutual  Machine  Works,  of  Philadelphia, 
sold  and  delivered  thirty  looms  to  the  Willow  Brook  Com- 
pany, which  came  tc  hand  and  ^ere  put  into  position  and 
fastened  down  to  the  floor,  and  some  two  months  there- 
after the  SRid  Willow  Brook  Company  executed  a  written 
reservation  of  title  to  said  Mutual  Machine  Works,  and 
same  ^'^as  not  registered  as  required  by  the  Statute  in 
force  at  the  time  of  the  execution  thereof  until  within 
si^ty  days  next  befoie  tne  institution  of  this  suit — cost 
price  $2,800.00. 

'*5.  During  the  course  of  its  business  the  Willow  Brook 
Company  became  indebted  to  the  Wachovia  National  Bank 
in  the  sum  of  $8,500.00;  for  that  debt  the  company  con- 
fessed a  judgment  on  27th  September,  1884,  in  favor  of 
said  bank,  which  judgment  was  void  for  defects  in  the  affi- 
davit on  which  it  was  foundea. 

*'6.  That  the  Willow  Brook  Company  also  became 
largely  indebted  to  the  First  Mational  Bank,  of  Winston, 
and  on  20rh  March,  1884,  confessed  judgment  in  favor  of 
that  bank  for  )^18,096  50  and  cost,  which  said  judgment 
as  well  as  the  one  last  aforesaid  were  docketed  in  the  Su- 
perior Court  Clerk's  office  of  Guilford. 

*^7.  That  besides  these  debts  reduced  to  judgments,  the 
other  creditors  made  defendants,  subsequently  to  said  two 
in  favor  of  the  bank  also  obtained  judgments,  and  had  them 
docketed  in  the  Superior  Court  of  Guilford  before  the 
registration  of  the  reservation  of  title  by  the  Mutual  Ma- 
chine Works  was  ever  registered,  to- wit:  Four  judgments 
in  favor  of  Brown  Bros.,  one  for  $73.7(>  and  costs,  one  for 
$83.54  and  costs,  one  for  $194.24  and  costs  and  one  for 
$70.59  and  costs.  Two  in  favor  of  Henry  Gould,  one  fur 
$240.25  and  costs,  and  one  for  $240.25  and  costs,  the  aids 
Brown  Bros,  being  docketed  17th  February,  1885,  and  the 
two  in  favor  of  Henrv  Gould  docketed  on  2nd  March. 
1885,  and  besides  these  there  are  judgments  as  follows: 
One  in  favor  of  Guesenheimei   &  Co.,   for  $693.94  and 
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costs,  docketed  31st  August,  1885,  one  ic  favor  of  J.  L. 
Lindsay  for  $159.65  and  costs,  for  A.  Hoen  &  Co.  for 
$66.34  and  costs,  one  in  favor  of  John  Snedecker  foi  $34.00 
and  costs,  the  last  three  docketed  18th  March,  1885. 

^^8.  That  bsides  these  debts  reduced  to  judgments  as 
aforesaid,  the  said  TVillow  Brook  Company  was  indebted  to 
the  plaintiff  in  $8,500,  the  purchase  money  of  the  five  lots 
sold  to  the  company  by  O.  S.  Causey,  and  the  further  sum 
of  $15,000  by  virtue  of  the  notes  of  the  company  in  pay- 
ment.of  moneys  due  her  as  her  separate  estate. 

''9.  That  the  Willow  Brook  Company,  in  the  course  of 
its  business,  effected  insurance  on  the  factory,  fixtures,  (&c., 
and  the  same  was  consumed  by  fire  on  the  4th  of  July, 
1884,  and  the  moneys  realized  frcm  the  policies  went  as 
appropriated  in  the  policies,  to  the  judgment  in  favor  of 
the  First  National  Bank,  of  Winston,  leaving  a  balance 
then  of  $3,750,  and  the  coupon  bonds  held  by  the  Wacho- 
via Bank  were  paid  off  except  $3,000,  the  sum  of  $8,600 
was  paid  plaintiff  on  the  note  given  for  the  five  lots,  con- 
veyed to  the  company  by  0.  S.  Causey  and  the  residue 
paid  to  plaintiff  in  part  of  her  debt  of  $15,000  aforesaid. 

*'10.  That  the  Wachovia  Baak,  on  thn  judgments  afore- 
said, confessed  to  it,  caused  execution  to  be  issued  and  sold 
all  the  right,  title  and  interest  of  the  Willow  Brook  Manu- 
facturing Company  in  the  lands  purchased  of  the  High 
Point  Manufacturing  Company  and  the  five  lots  adjacent 
purchased  of  O.  S.  Causey,  and  all  the  machinery  and  fix- 
tures, includiflg  the  looms  bought  of  the  Mutual  Machine 
Works,  and  the  engine  and  boiler  bought  of  W.  A.  Harris, 
the  sale  being  a  sale  of  the  equity  of  redemption  in  all  the 
realty  except  the  five  adjacent  lots,  and  subject  to  prior 
liens  thereon  to  secure  the  coupon  bonds  aforesaid  and  to 
the  said  confessed  judgment  in  favor  of  the  First  National 
Bank,  of  Winston. 

^'That  at  the  sale  the  plaintiff  purchased  all  of  the  said 
property,  and  paid  her  money  for  it,  and  took  a  Sheriff's, 
deed  therefor,  the  sale  being  under  the  said  Wachovia  Bank 
execution,  in  good  faith,  believing  that  the  sale  viasall 
regular  and  fair  and  the  title  valid  and  good,  and  bo  be- 
lieving she  went  on  and  paid  $3,000  to  the  Wachovia  Bank 
in  order  to  relieve  the  property  of  a  balance  due  on  the 
mortgage  given  to  secure  the  $15,000  of  coupon  bonds, 
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paid  the  First  N'ational  Bank,  of  WinBton,  $3,750  not  paid 
by  insurance  policy,  and  paid  and  took  assignment  of  bal- 
ance due  W.  A.  Harris  for  engine  and  boiler,  the  title  to 
T^hich  was  reserved,  and  she  has  since  bought  and  had 
transferred  the  claims  of  the  Alutual  Machine  Works  of 
$2,300  to  herself  aad  owns  the  same  now. 

'^That  in  the  course  of  this  suit,  by  consent  of  parties, 
the  whole  property,  including  looms  bought  of  the  Mutual 
Machine  Works,  was  sold  by  R.  R.  King  and  John  A. 
Bariinger  as  receivers,  and  the  sales  conSrmed,  and  from 
their  repoit  filed,  after  deducting  the  expenses  of  sale  and 

all  costs,  there  appears  to  be  a  net  sum  of  $ in 

hand  and  subject  to  application  by  this  court. 

''Upon  the  foregoing  facts  it  is  aijudged  by  the  court 
that  the  plamtiff  has  the  right  of  subrogation  to  the  lien  of 
the  Wachovia  Bank  as  bondholder  for  $3,000  paid  by  her 
to  relieve  the  property  of  the  mortgage  thereon  and  its  in- 
terest since  paid  by  plaintiff,  also  to  lien  of  the  judgment 
of  the  First  National  Bank,  of  Winston,  for  $3,750  paid 
by  plaintiff  to  relieve  her  pu  rchase  from  the  lien  of  the 
judgment  and  interest  on  that  sum,  and  also  hath  the  right 
to  have  $2,600  secured  by  a  reserved  title  to  engine  and 
boiler  purchased  of  W.  A.  Harris  and  assigned  to  her, 
making  in  the  aggregate  $9,350  principal  money,  and  the 
court  adjudges  that  said  three  sums  have  priority  over  all 
other  creditors. 

'^11.  That  the  looms  bought  of  the  Mutual  Machine 
Works  became  and  were  a  fiAture,  being  a  part  of  the  free- 
hold, and  as  such  came  under  the  lien  of  the  mortgage 
given  to  secure  the  coupon  bonds  under  the  lien  of  the 
judgment  in  favor  of  the  First  National  Bank;  and  the  net 
sum  in  hands  of  the  receivers  from  all  sources,  including 
said  looms,  not  being  sufficient  to  pa^  said  liens,  without 
regard  to  the  reservation  of  title  on  the  engine  and  boiler, 
it  is  adjudged  by  the  court  that  there  is  no  need  to  go  fur- 
ther and  pass  any  judgment  as  between  the  other  creditors 
by  subsequent  judgments,  and  those  without  judgments, 
and  thereupon  it  is  adjudged  b}''  the  court  that  the  receiv- 
ers, R.  R.  King  and  John  A.  Barringer,  pay  tHe  costs,  to  be 
taxed,  of  this  cause,  and  the  residue  they  shall  pay  over  to 
plaintiff  and  take  her  receipt  therefor.'' 
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On  the  trial  the  defendants,  othei  than  O.  S.  Causey, 
tendered  an  issue  as  to  the  ownership  of  the  note  sued  on. 
His  Honor  declined  to  submit  such  an  issue  and  submitted 
one  as  to  vvhether  defendants  were  indebted  to  plaintiff, 
and,  if  so,  in  what  amount.  There  was  a  verdict  followed 
by  judgment  for  the  plaintiff  and  the  defendants  appealed. 

Messrs.  L.  M,  Scott  and  «/.  A.  Barringer^  for  plaintiff. 
Messrs.  DiUard  cfe  King  and  «/.  T.  Moreliead^  for  defend- 
ants (appellants). 

Montgomery,  J. :  There  was  a  motion  made  in  the  court 
below  to  dismiss  the  ar^tion  on  the  ground  that  the  note 
sued  on  showed  on  its  face  that  it  was  executed  to  com 
missioners  named  in  a  ceitain  action  in  the  nature  of  a 
creditor's  bill,  in  the  same  court  in  which  the  present  ac- 
tion  is  pending,  in  which  the  plaintiff  here  was  one  of  the 
plaintiffs  there,  and  the  Willow  Brook  Manufacturing  Com- 
pany and  others  were  defendants,  and  that  therefore  pro- 
ceedings to  recover  on  the  note  should  have  been  com- 
menced bv  a  motion  in  that  cause.  His  Honor  committed 
no  error 'in  overruling 'the  motion.  The  decree  in  the 
creditor's  bill  was  a  final  one.  The  receivers  had  per- 
formed all  the  duties  required  of  them  and  they  were  or- 
dered in  the  decree  to  pay  over  to  the  plaintiff  the  funds 
in  their  hands  after  first  paying  out  of  the  same  the  entire 
costs  of  the  proceedings.  The  defendants'  second  excep- 
tion \^as  to  the  refusal  of  his  Honor  to  submit  an  issue  as 
to  the  ownership  of  the  note  sued  on.  The  court  sub- 
mitted an  issue  as  to  whether  the  defendants  ^  ere  in- 
debted to  the  plaintiff,  and,  if  so,  in  what  amount,  and  vie, 
are  of  the  opinion  that  that  issue  was  sufficient  for  the  pur- 
pose of  enabling  the  defendants  to  have  the  question  of  the 
plaintiff's  ownership  of  the  note  passed  upon  by  the  jury. 
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It  would  have  been  an  easy  matter  for  his  HoDor  to  have 
instructed  the  jury  that,  if  they  found  from  the  evidence 
that  the  plaintiff  was  not  the  owner  of  the  note,  then 
they  should  find  for  their  verdict  that  nothing  was  due  to 
her;  and  the  jury  \^ould  have  had  no  trouble  in  under- 
standing th<2  matter  committed  to  them. 

After  the  testimony  was  all  in  the  court  charged  the  jury 
that  if  they  believed  the  testimony  they  should  find  the 
issue  submitted  in  favor  of  the  plaintiff.  The  defendant, 
in  his  answer,  admitted  that  he  had  executed  the  note  for 
money  lent  to  him  and  that  he  had  not  paid  any  part  of  it. 
He,  however,  denied  that  the  plaintiff  was  theov^nerof 
the  note,  but  he  introduced  no  sufScient  testimony  tending 
to  make  good  the  averment. 

The  plaintiff  having  produced  the  note  on  the  trial,  and 
the  defendant  having  admitted  its  execution,  the  law  raised 
the  presumption  that  the  plaintiff  was  the  rightful  o^nei. 
And  this  presumption  was  not  rebutted  by  the  defendant's 
denial  in  his  answer.  Pate  v.  Brown^  85  N.  C,  166; 
Jackson  v.  Love^  82  N.  C,  405. 

The  defendant  also  set  up  in  his  answer  the  defence  that 
although  he  executed  the  note  to  the  commissioners  for 
money  lent  to  him  by  them  by  order  of  the  court  during 
the  pendency  of  the  creditor's  bill,  he  yet  had  an  isnder- 
standing  with  the  plaintiff  at  that  time  that  he  T^ould  not 
be  compelled  to  pay  the  note  in  the  event  that  her  claim 
should  be  adjudged  of  prior  dignity  over  the  other  credi- 
tors; and  that  ghe  did  recove**  in  the  said  creditors'  bill  all 
she  claimed.  The  defendant  avers  that  the  consideration 
upon  wbioh  the  plaintiff's  promise  was  based  was  that  he 
should  not  become  one  of  the  parties  to  the  creditors'  bill, 
as  a  stockholder,  for  the  purpose  of  contesting  her  right  of 
priority  over  the  other  creditors.  Upon  an  inspection  of 
the  final  decree  in  the  creditors'  bill  it  is  plainly  to  be  seen 
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that  the  promise  of  the  plaintiff,  if  made  bj  her,  was 
against  her  interest;  that  she  had  never  received  anything 
of  value  from  the  defendants,  and  that  her  claims  against 
the  defendants  in  the  creditors'  bill  were  in  law  paramount 
to  those  of  any  stockholder.  The  plaintiff  was  a  married 
woman  at  the  time  of  the  alleged  agreement  ^^  ith  the  de- 
fendant, and  could  not  make  such  a  contract  ^ithont  the 
assent  of  her  husband,  and  that  she  did  not  have.  There 
was  no  error. 

Affirmed. 


R.  L.  HOLLO  WELL  v.  THE  SOUTHERN  BUILDING  AND  LOAN 

ASSOCIATION. 

Action  to  Recover  for  Usurious  Interest  Paid — Usury — Building 

and  Loan  Association  Loans. 

1.  Any  charges  made  by  a  Building  and  Loan  Association  against  a  bor- 

rowing member,  in  excess  of  the  legal  rate  of  interest,  whether 
such  charges  are  called  **  fines/'  ''dues''  or  "interest,"  are 
usurious. 

2.  A  borrower  who  has  paid  usurious  interest  may,  under  section  3836 

of  The  Code,  recover  of  the  lender  twice  the  amount  of  usurious 
interest  so  paid,  notwithstanding  he  is  in  pari  delido  in  the  trans- 
action. 

Civil  action,  to  recover  twice  the  amount  of  usurious  in- 
terest paid  by  plaintiff  to  defendant,  Building  and  Loan 
AssocialioD.  There  was  judgment  for  the  plaintiff  and 
defendant  appealed. 

Mr.  J.  A.  Barringer^  for  plaintiff. 
Messrs.  J.  T.  Morehead  and  Shaw  <&  Scales^  for  defend- 
ant (appellant). 
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FuRCHEs,  J.:  It  is  alleged  in  the  complaint  that  the 
plaintiff  borrowed  of  the  defendant  $1,000,  which  sum  had 
been  paid  oH  and  satisfied  by  plaintiff  before  the  commence- 
ment of  this  action.  That  defendant  charged  plaintiff  (5 
as  interest  and  $12  as  dues,  to  be  paid  on  the  last  Saturday 
in  each  month.  That  plaintiff  continued  to  pay  this  in- 
terest and  these  dues,  as  required  by  the  contract  of  loans, 
until  the  first  of  July,  1894,  when  he  bad  paid  the  defend- 
ant 1450.60.  This  left,  as  defendant  contended,  the  sum 
of  $730.97  which  the  plaintiff  paid  t^  the  defendant — ^mak- 
ing the  sum  of  $181.57  he  had  paid  to  defendant  for  the 
loan  of  $1,000  for  14  months  and  21  days.  Plaintiff  then 
claims  that  he  is  entitled  to  recover  of  the  defendant 
$363.14  —this  being  donble  the  amount  of  interest  paid  by 
him  to  defendant  association.  To  this  complaint  the  de- 
fendant demurs.  The  court  overruled  the  demurrer,  gave 
judgment  for  plaintiff  and  defendant  appealed. 

This  court  has  decided  that  whatever  is  collected  over 
and  above  6  per  cent.,  whether  called  interest  or  '^dues,'' 
is,  in  fact,  interest  and  usurious.  Meroney  v.  B.  db  Z.  A., 
116  N.  C,  882;  Rowland  v.  B.  <&  L.  A.,  115  N.  C,  825; 
Miller  Y,  Ins,  Co.,  118  N.  C,  612;  RoherU  v.  Ins.  Co.^ 
118  N.  C,  429.  That  a'  member  of  the  association  may 
be  a  borrower  from  the  association,  and  any  charges  made 
against  him  in  excess  of  the  lawful  rate  of  interest,  whether 
called  fines,  charges,  dues  or  interest,  are,  in  fact,  interest 
and  usurious.  Strauss  \.  B.  cfe  Z.  J..,  117  N.  C,  308; 
and  118  N.  C,  556.  Whenever  more  than  the  lawful  rate 
of  interest  is  charged  it  is  usurious,  and  the  party  paying 
it  may  recover  back  from  the  party  to  whom  it  is  paid 
double  the  amount  of  interest  so  paid  by  him.  Code^  Sec. 
3638.  If  we  follow  the  logic  of  these  authorities  the  judg- 
ment must  be  affirmed. 
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The  defendant  cites  us  to  the  case  of  Latham  v.  B,  A  Z. 
J..,  77  X.  C,  145,  as  authority  for  sustaining  the  demur- 
rer. That  action  \^as  brought  to  recover  back  #92.04 
wrongfully  paid  to  the  defendant  through  a  mistake  of 
fact.  The  court  found  that  this  money  was  not  paid  under 
a  mistake  of  fact  and  that  the  plaintiff  could  not  recover. 
And  this  court  sustained  the  judgment  below.  So,  it  will 
be  seen,  that  this  case  is  clearly  distinguishable  from 
Latham's  case,  supra.  It  is  tru^  that,  in  the  discussion  of 
the  case  of  Latham,  there  is  an  obiter  that  seems  to  te 
very  much  on  the  line  of  the  defence  in  this  case.  But 
this  dictum  is  not  in  harmony  with  the  authorities  cited 
above,  if  it  should  be  construed  to  sustain  the  demurrer, 
and,  if  allowed,  the  construction  contended  for  by  defend- 
ant, it  vitiates  and  renders  void  Section  3836  of  The  Code^ 
as  that  dictum  is  put  upon  the  ground  that  th^s  courts  will 
not  lend  their  aid  to  parties  in  pari  delicto^  while  the 
Statute  (Gode^  Sec.  3836)  expressly  provides  that  a  party 
who  has  so  paid  usurious  interest  (and  is  in  pari  delicto)  may 
recover  double  the  amount  he  has  so  paid.     There  is  no 

error. 

No  Error. 


GARRETT  &  SONS  v.  S.  J.  PEGRAM  &  CO. 

Action  for  Damages — Stipnlatlon  Pending  Action  and  Before 
Trial  Concerning  Matters  in  Controversy — Admissibility — 
Instructions. 

1.  Where,  pending  an  action  to  recover  for  damage  done  to  a  lot  of 
tobacco  which  plaintiff  had  bought  and  paid  for  under  a  guarantee 
of  soundness  by  defendants,  an  agreement  was  entered  into  adjust- 
ing the  amount  of  damage  per  pound  which  plaintiff  should  re- 
cover, if  entitled  to  recover  at  all,  said  agreement  to  be  without 
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prejudice  to  either  party  ;  Held,  that  such  agreement  was  not  an 
offer  of  compromise  in  the  meaning  of  Section  573  of  The  Code, 
and  was  admissible  on  the  trial  of  the  action  to  determine  the 
amount  of  plaintiff's  recovery. 

2.  After  a  full  and  fair  review  of  the  evidence  and  charge  in  all  the  issues, 
in  the  trial  of  such  action,  it  was  not  error  to  add  that,  if  plaintiffs 
were  entitled  to  recover  anything,  the  amount  would  be  that  agreed 
upon  by  the  stipulation. 

Civil  action,  for  damages  to  a  lot  of  tobacco,  tried  before 
Mclver^  J.,  and  a  jury,  at  June,  1896,  Special  Term  of 
Guilford  Superior  Court.  There  was  a  verdict  for  plain- 
tiffs and  from  the  judgment  thereon  defendants  appealed. 

Messrs.  Dillard  <&  King^  for  plaintiffs. 
Mr.  J.  T.  Morehead^  for  defendants  (appellants). 

FuRCHEs,  J. :  Upon  this  case  coming  on  for  argument, 
the  plaintiff  (appellee)  moved  to  dismiss  the  appeal  under 
Rule  28,  alleging  that  appellant  had  failed  to  comply  with 
said  rule  in  printing  the  record.  Wiley  v.  Mining  Co.^  117 
N.  C,  4:89.  To  avoid  the  consequences  of  this  motion 
and  the  dismissal  cf  the  appeal,  the  defendant  abandoned 
any  exception  that  would  require  a  perusal  of  any  part  of 
the  transcript  not  contained  in  the  printed  record. 

This  reduces  the  matters  tor  our  consideration  to  two 
questions — the  alleged  contradiction  in  the  Judge's  charge 
upon  the  question  of  damages  and  the  introduction  of  Ex- 
hibit A.  And  the  defendant's  counsel  argued  only  these 
two  questions.  Reversing  the  order  in  which  these  ques- 
tions are  presented,  we  will  tirst  consider  the  introduction 
of  Exhibit  A  as  evidence. 

This  is  objected  to  by  the  defendant,  it  is  true.  But  the 
burden  of  showing  that  it  was  improperly  allowed  as  evi- 
dence is  on  the  defendant,  and  this  he  has  failed  to  show. 
The  only  ground  suggested  why  it  was  not  proper  evidence 
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is,  that  it  Tvas  in  the  nature  of  a  compromise,  and  should 
have  been  excluded  under  Section  573  of  The  Code.  But 
to  our  minds  it  docs  not  appear  to  have  been  a  compromise, 
or  in  the  nature  of  a  compromise;  but  an  adjustment  of  the 
amount  of  damages  per  pound,  if  the  plaintiff  should  re- 
cover. But  it  was  not  to  affect  the  status  of  the  parties, 
as  to  plaintiff's  right  to  recover  or  defendant's  right  to  de- 
fend and  defeat  plaintiff's  recovery. 

To  our  minds,  it  was  used  on  this  trial  for  the  very  pur- 
pose it  was  intended  for  by  the  parties. 

The  only  other  question  is  the  alleged  contradictions  con- 
tained in  the  charge  of  the  court.  These  contradictions 
we  fail  to  see.  The  court  seems  to  have  charged  fully  and 
fairly  upon  every  question  presented  by  the  controversy; 
and  then,  in  substance,  instru^^ted  the  jury  that  the  amount 
of  damage  the  plaintiffs  viere  entitled  to  recover,  if  they 
were  entitled  to  recover  anything,  bad  been  agreed  upon 
by  the  parties  in  £xhibit  A,  this  being  the  difference  be- 
tween 29  c^^nts  per  pound,  the  price  for  which  defendants 
sold  the  tobucco  to  plaintiffs,  and  17  cents  per  pound,  the 
amount  they  have  agreed  it  was  worth  in  its  damaged  con* 
dition,  to  which  they  should  add  expenses  of  shipping, 
storage,  &c.,  as  ^igreed  in  Exhibit  A.  And  this  was  the 
only  use  they  were  allowed  to  make  of  Exhibit  A  in  mak- 
ing up  their  findings  upon  the  issues  submitted  to  them. 

It  seems  to  us  there  can  be  no  just  ground  of  escepUon 
to  this  charge;  and  no  error  appearing  to  us,  the  judgment 
must  be  affirmed. 

Affirmed. 

Douglas,  J., being  related  to  one  of  the  parties,  took  no 
part  in  the  decision  of  this  case. 
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A.  M.  RUMLEY  v.  WILLIAM  PURYEAR  et  al. 

Action  to  Becover  Land — Judgment. 

Where,  in  the  trial  of  an  action  of  ejectment,  the  plaintiff  established 
title  in  himself  by  a  succesfdon  of  deeds  through  a  sale  under 
power  in  a  mortgage  given  by  the  ancestors  of  defendants,  it 
was  error  to  adjudge  that  plaintiff  was  entitled  only  to  an  order  of 
sale  of  the  land. 

Civil  action,  to  recover  land,  tried  before  Mclver^  e/., 
and  a  jury,  ft  July  Special  Term,  1896,  of  Guilford  Supe- 
rior Conrt.  The  plaintiff  introduced  a  mortgage  deed  exe- 
cuted by  John  Puryear  and  wife  (signed  '*Pryer"),  non-pay- 
ment of  the  debt,  sale  under  the  mortgage  by  the  mortgagor, 
deed  to  purchaser  and  deed  from  purchaser  to  plaintiff. 
Defendants  claimed  as  heirs  of  John  Puryear.  His  Honor 
hold  that  the  plaintiff  was  not  entitled  to  a  judgment  for 
possession,  but  only  to  an  order  of  sale,  whereupon  plain- 
tiff submitted  to  a  non-suit  and  appealed. 

Mr,  J,  A.  Barringer^  for  plaintiff  (appellant). 
No  counsel,  contra. 

FuBCHEs,  J. :  This  appeal  was  not  argued  for  the  ap- 
pellees, and  this  may  be  unfortunate  for  them,  as  we  are 
unable  to  see  any  ground  upon  which  the  judgment  of  the 
court  can  bo  sustained.  It  is  stated  in  the  case  that  plain- 
tiff and  defendants  both  claim  under  the  same  party — the 
common  source.  And  plaintiff  has  introduced  deeds,  with- 
out objection,  showing  a  regular  chain  of  title  from  John 
Puryear  (or  John  Pryer)  to  himself.  And  defendants,  as 
^e  understand  the  case,  claim  tbeir  title  as  the  heirs  at  law 
of  the  said  John.  Upon  plaintiff's  showing  these  facts, 
and  also  showing  that  defendants  were  in  possession,  we 
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see  no  reason  wby  he  was  not  entitled  to  a  judgment  for 
possession  of  the  land. 

But  at  this  stage  of  the  trial  the  court  stated  to  the  plain- 
tiff 'Hbat  he  could  not  allo^  him  to  have  a  decree  for 
possession  of  the  land,  and  that  all  he  could  have  v^as  an 
order  for  sale."  In  this  there  was  error.  This  ruling 
could  not  have  been  put  upon  the  apparent  difference  in 
the  name  ''Puryear"  and '^Pryer.'  If  it  had  been  for 
this  reason  (and  there  is  nothing  in  the  record  to  suggest 
that  it  was),  that  the  mortgagor  was  not  the  same  person 
as  that  of  the  ancestor  of  defendants,  there  sho'^ld  have 
been  no  judgment  for  plaintiff,  for  this  reason  would  have 
applied  as  well  to  ^^a  decree  for  a  sale  of  the  land"  as  to  a 
judgment  for  possession. 

There  is  error  and  the  judgment  of  non-suit  is  set  aside 
and  a  new  trial  awarded. 

New  Trial. 


AV ALTER  LEWIS  v.  W.  F.  CLEGG. 

Aoti07i  for  False  Arrest — Damages, 

1.  A  plaintiff  in  an  action  for  injuries  resulting  from  his  false  imprison- 

ment must  show  that  he  has  been  injured,  and  can  recover  only 
for  actual  damages,  including  injury  to  feelings  and  mental  suffer- 
ing, and  is  not  entitled  to  punitive  damages  unless  the  arrest  was 
accompanied  with  malice,  gross  negligence,  insult  or  other  aggra- 
vating circumstances. 

2.  In  an  action  for  damages  for  injuries  caused  by  the  defendant's  having 

plaintiff  unlawfully  arrested  and  imprisoned,  on  the  ground  that  he 
was  about  to  dispose  of  his  property  fraudulently,  plaintiff  alleged 
that  after  his  arrest  certain  contracts  of  employment  he  had  made 
were  rescinded  by  the  other  parties,  and  that  a  marriage  engage- 
ment was  cancelled.  On  the  trial  it  appeared  that  defendant  knew 
that  plaintiff  had  no  property  except  $31.50  due  from  his  employer 
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for  labor,  and  that  the  plaintiff  had  not  disposed  of  any  property, 
and  further,  that  defendant's  purpose  in  having  plaintiff  arrested 
was  to  enforce  the  payment  of  a  debt  of  $13.60  due  to  him  from 
plaintiff,  which  was  accomplished  by  obtaining  an  order  from 
plaintiff  on  his  employer ;  Hdd.  that  plaintiff  was  entitled  to 
nominal  damages  only,  in  the  absence  of  evidence  that  the  mar- 
riage was  postponed  by  reason  of  the  arrest,  or  that  plaintiff  under- 
went any  suffering,  or  that  he  lost  employment  or  credit,  or  suf- 
fered any  injury  to  his  reputation  in  the  community. 

Civil  action,  for  damages,  for  unlawfully  causing  the 
airest  of  plaintiff  and  the  abuse  of  legal  process,  tried  be- 
fore Mclver^  e/.,  and  a  jury,  at  July  Special  Term,  1896, 
of  Guilford  Superior  Court. 

The  complaint  alleged,  as  a  first  cause  of  action,  that  ^^on 
the  9th  day  of  April,  1895,  the  defendant,  William  F. 
C^^gg^  imprisoned  the  plaintiff  and  deprived  him  of  his 
liberty  for  tLe  space  of  twenty-four  hours,  unlawfully  and 
"with  force,  and  without  probable  cause,  on  a  pretended 
charge  that  the  plaintiff  ^had  disposed  of  his  property  with 
intent  to  defraud  his  creditors,  and  was  about  tu  depart  from 
the  State,'  to  his  great  damage,  twenty-ffve  hundred  dol- 
lars."' 

As  a  second  cause  of  action  the  defendant  alleges : 

'*1.  That  on  the  9th  day  of  April,  1895,  the  defendant 
applied  to  J.  A.  Pritchett,  a  Justice  of  the  Peace  for  the 
county  of  Guilford,  for  the  process  of  arnist  and  bail  against 
the  defendant  in  an  action  to  recover  the  sum  of  $13.60  of 
him,  and  in  order  to  obtain  such  order  of  arrest  and  bail 
made  affidavit  that  the  defendant  was  indebted  to  him  in 
said  amount  and  that  he  had  disposed  of  his  property,  with 
intent  to  defraud  his  creditors,  and  was  about  to  depart  from 
the  State. 

'^2.  That  upon  and  by  virtue  of  the  said  affidavit  the 
defendant  procured  to  be  issued  an  order  of  arrest  against 
this  plaintiff,  under  which   the  plaintiff  was  arrested  and 
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impriBoued  for  the  spaco  of  twenty -four  hours  and  com- 
pelled to  pay,  by  reason  of  such  detention,  the  sum  of 
$13.60  and  the  further  suu  of  $2  costs  in  the  action. 

^^3.  That  the  above  facts  set  forth  in  the  said  affidavit 
and  alleged  in  the  first  article  of  this  cause  of  action,  were 
absolutely  false  and  there  was  no  probable  cause  for  mak- 
ing said  arrest,  or  for  arresting  and  imprisoning  this  plain- 
tiff. 

^^4.  That  the  defendant,  well  knowing  that  the  plaintiff 
in  this  action  was  insolvent,  and  did  not  have  $500  worth 
of  personal  property  and  had  no  real  estate  whatever,  which 
was  a  fact  at  the  time,  and  that  by  the  simple  process  of 
the  law,  to- wit,  a  Summons,  Judgment  and  Execution,  be 
could  not  make  the  defendant  pay  the  said  sum  of  $13.60, 
resorted  to  this  unusual  and  extraordinary  process  of  arrest 
and  bail  for  the  purpose  of  making  said  plaintiff  pay  the 
debt  aforesaid,  well  knowing  that  he  was  not  entitled  to 
such  ancillary  and  unusual  process,  and  that  thereby  he 
was  relying  upon  and  resorting  to  such  process  unlawfully 
and  wrongfully  and  was  thereby  abusing  the  process  of 
the  law,  wtiile  this  plaintiff  was  a  resident  of  this  State  and 
was  entitled  to  his  exemptions  against  said  debt. 

^S5.  That  at  the  time  of  the  plaintiff's  unlawful  arrest 
as  aforesaid,  he  was  uuder  contract  of  marriage  with  a 
young  lady  cf  about  his  own  age  and  of  a  fair  name,  and 
that  the  plaintiff  at  the  time  of  his  arrest  was  of  good 
name,  reputation  and  credit  and  had  a  fair  prospect  in  life, 
and  had  made  a  contract  to  sell  tobacco  for  responsible 
parties,  by  which  he  had  reason  to  believe  he  would  make  a 
considerable  sum  of  mone,y;  by  reason,  however,  of  such 
false  arresc  he  \^as  deprived  oi  the  benefits  of  such  con- 
tracts and  they  were  rescinded,  and  he  was  notified  that 
they  would  not  be  fulfilled  on  the  part  of  the  persons  mak- 
ing them,  and  he  suffered  damages  in  his  reputation,  char* 
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acter  and  credit,  and  mentally  and  physically,  ana  the  said 
contract  of  marriage  ^  as  broken  off  by  the  said  young  lady 
and  her  parents,  and  he  was  forbidden  to  visit  their  house, 
to  his  damage  twenty-five  hundred  dollars. 

''Therefore  he  demands  judgment  for  the  sum  of  $15.60 
extorted  from  him  by  the  defendant  as  aforesaid,  and  the 
further  sum  of  twenty-five  hundred  dollars  as  damages." 

The  answer  of  defendant  alleged  that  the  proceeding 
under  which  plaintiff  was  arrested  was  instituted  by  him 
in  good  faith,  based  on  probable  cause,  he  having  been  in- 
formed that  plaintiff  had  sold  some  property  and  was  on  the 
point  of  leaving  the  State,  and  was,  in  fact,  arrested  at  12 
o'clock  at  night  at  the  depot  where  he  was  about  to  take 
passage  on  a  freight  train  for  ^N'orfolk;  that  plaintiff  justly 
owed  him  the  debt  and  that  plaintiff  was  only  detained 
for  about  two  hours  and  \ivas  not  imprisoned,  and  that 
plaintiff  had  not  been  damaged. 

On  the  trial  it  did  not  appear  that  plaintiff  had  suffered 
any  damage  by  reason  of  the  arrest;  the  cancellation  of 
the  contract  of  employment  was  not  caused  by  the  fact 
that  he  had  been  arrested  and  he  had  not  been  refused 
credit  because  of  such  arrest;  nor  had  the  mariage  been 
postponed  by  reason  of  the  arrest. 

There  was  a  verdicc  in  favor  of  the  plaintiff  for  $200  and 
from  the  judgment  thereon  tne  defendant  appealed. 

Mr   c/.  A.  Baninger^  for  plaintiff. 
Messrs.  Jas,  E.  Boyd,  and  F.  FT,   Busbee^  for  defendant 
(appellant). 

Montgomery,  J. :  The  defendant  knew  that  the  plaintiff 
had  no  property  except  an  amount  of  S31.50  due  to  him 
by  the  railroad  company  for  a  month's  service  already  ren- 
dered.    The  defendant,  in  his  testimony,  said,  ''I  knew 
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tbe  plaintiff  had  little  or  no  property,  except  his  clothes 
and  the  amount  due  him  by  the  railroad."  With  a  knowl- 
edge of  this  fact,  the  defendant  sued  out  arrest  and  bail 
proceedings,  in  which  it  was  alleged  that  the  plaintiff  was 
indebted  to  him  in  the  sum  of  Si  3. 60,  and  that  he  had  dis- 
posed of  his  property  with  intent  to  defraud  his  creditors, 
and  was  about  to  depart  from  the  State.  After  the  arrest 
had  been  made,  the  plaintiff  gave  the  defendant  an  order 
on  the  railroad  compan}^  for  the  debt.  Xo  return  of  the 
proceedings  has  ever  been  made  by  the  Justice  by  whom 
the  process  was  issued.  There  was  testimony  going  to 
show  that  the  defendant  had  abused  the  proc<^ss  of  the 
law  in  having  issued  these  proceedinsrs ;  that  his  purpose 
was  not  to  collect  his  debt  by  means  of  legal  remedies  in- 
voked in  good  faith,  but  to  compel  the  debtor  to  pay  to 
escape  the  humiliations  and  pains  of  imprisonment.  There 
was  no  pretense  that  the  plaintiff  had  disposed  cf  any  of 
his  property.  Indeed,  he  had  nothing  to  dispoFe  of  except 
the  $31.50,  and  that  sum  the  defendant  knew  he  had  not 
disposed  of.  Creditors  must  learn  that  they  cannot  resort 
to  the  process  of  the  law  to  enable  them  to  extort  from  a 
debtor  that  which  could  not  be  appropriated  to  their  debts 
by  the  law.  But  the  debtor,  when  he  becomes  a  plaintiff 
against  the  creditor  in  an  action  to  recover  damages  on 
account  of  injuries  which  he  has  sustained  by  reason  of  his 
unlawful  arrest  and  the  abuse  of  process  of  the  court  by  the 
creditor,  must  show  that  he  has  been  injured  by  such  pro- 
ceedings. If  the  arrest  was  accompanied  with  malice, 
gross  negligence,  insult  or  other  aggravating  circumstances, 
punitive  damages  will  be  awarded.  If  not,  the  plaintiff 
can  recover  only  for  actual  damages,  including  injury  to 
feelings  and  mental  suffering.  In  the  case  before  us  there 
was,  from  the  testimony,  an  entire  lack  of  those  elements 
which  would  subject  the  defendant  to  damages  as  smart 
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money — punitive  damages.  Upon  a  close  scrutiny  of  the 
testimony — of  the  plaintiff ^s  particulaily — v^e  are  unable 
to  discover  that  the  plaintiff  has  suffered  any  damage 
whatsoever.  There  was  no  testimony  that  the  marriage 
was  delayed  or  postponed  in  any  way  by  reason  of  the 
arrest;  none  that  the  plaintitf  underwent  icental  or  phygi- 
cal  suffering:  none  that  he  lost  employment  or  credit,  or 
suffered  any  injury  to  his  character  and  standing  in  the 
community.  It  is  true,  that  he  showed  that  Mr.  Patterson 
had  annulled  a  business  contract  with  him,  but  he  did  not 
say  that  that  act  of  Mr.  Patterson  was  on  account  of  the 
plaintiff's  arrest  by  the  defendant  or  that  it  had  any  con- 
nection with  it:  and  Mr.  Patterson  testified  that  he  had 
not  heard  of  the  plair^tiff's  arrest  when  the  agency  \\as  re- 
voked by  him.  He  also  testified  that  Mr.  Vanstory,  the 
keeper  of  a  livery  stable,  had  refused  to  credit  him,  but  tie 
did  not  say  that  the  refusal  of  credit  was  on  account  of  the 
plaintiff's  arrest.  We  are,  therefore,  of  the  opinion  that 
his  Honor  was  in  error  when  he  refused  to  instruct  the  jury 
sa  asked  in  the  defendant's  first  prayer  for  instructions, 
which  \f  as  in  these  words:  '^The  plaintiff  caYinot,  upon  his 
allegation,  recover  exemplary  or  punitive  damages,  and 
there  is  no  evidence  of  actual  damage  to  plaintiff  by  reason 
of  the  arrest.*'  It  is  unnecessary  to  discuss  the  other  ex- 
ceptions. The  plaintiff  would  be  entitled  to  nominal 
damages  and  such  actual  damages  as  he  may  show  he  has 

sustained. 

New  Tria  . 
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Commissioners  v.  Sutton. 
State  ex  rel  BOARD  OF  COMMISSIONERS  v.  J.  D.  SUTTON  et  als. 

Action  on  Sheriffs s  Bond — Official  Bonds — Condition — Suretijes. 

1.  Although  Section  2073  of  The  Code  prescribes  that  one  of  the  bonds 

required  to  be  given  by  the  Sheriff  of  a  county  must  be  conditioned 
for  the  settlement  of  the  "  county,  poor,  school  and  special  taxes," 
yet  where  the  bond  given  by  a  Sheriff  was  conditioned  for  the  set- 
tlement of  the  '*  county  taxes  due  to  said  county,"  the  omission  of 
the  words  '*  poor,  school  and  special "  did  not  contract  or  abridge 
the  liability  of  the  sureties  for  the  Sheriffs  default  as  to  school 
taxes,  since,  under  Section  1891  of  The  Code^  the  bond  may  be  put 
in  suit  for  the  benefit  of  the  person  injured,  notwithstanding  any 
variance  in  the  penalty  or  condition  of  the  instrument  from  the 
provisions  prescribed  by  law. 

2.  The  '*  county  "  bond  of  a  Sheriff  is  liable  for  any  school  taxes,  whether 

belonging  to  the  State  or  county  school  fund. 

3.  The  Board  of  County  Commissioners  are  the  proper  relators  in  an 

action  against  a  defaulting  Sheriff  to  compel  the  settlement  of 
school  taxes. 

Civil  action,  heard  on  complaint  and  demurrer,  before 
Cdble^  e/.,  at  November  Term,  1896,  of  Lenoir  Superior 
Court. 

Tbis  action  was  brought  to  recover  of  the  defendant,  J. 
D.  Sutton,  Sheriff,  and  the  other  defendants,  as  sureties 
on  his  bonds,  the  sum  of  $3,098.7^,  a  portion  of  the  school 
fund,  levied  by  the  State  under  the  general  law  for  school 
purposes,  to  be  expended  for  common  school  purposes  in 
said  county,  and  collected  by  the  defendant,  Sutton,  as 
Sheriff  of  Lenoir  county,  during  his  term  of  office,  com- 
mencing on  the  first  Monday  in  December,  1892,  and  end- 
ing on  the  2lst  day  of  January,  1895,  at  the  time  his  suc- 
cessor was  legally  appointed. 

It  was  admitted  that  the  defendant,  Sutton,  executed 
during  bis  said  term  of  office  three  bonds,  viz. :  The  bond 
upon  which  this  action  is  brought,  and  for  the  collection 


N.  C]  FEBRUARY  TERM,  1897.  299 

CoMMIBSIONKE»  V,   SUTTON. 

and  payment  of  the  pablic  taxes,  and  what  is  known  as  the 
process  bond. 

The  taxes  in  suit  ^  ere  levied  by  the  State  for  school  pur- 
poses. All  taxes  levied  by  the  county  for  school  purposes 
aod  for  other  purposes  and  all  ]a\^  taxes  levied  by  the  State 
other  than  the  school  tax  in  suit  had  been  duly  paid  by  the 
defendant  Sheriff  to  the  peiscns  entitled  in  lav«  to  receive 
the  same. 

The  bonds  on  which  suit  ^las  bt  ought  were  conditioned 
for  the  settlement  of  ^ '  the  county  taxes  due  to  said  county. ' ' 

The  defendant  sureties  demurred  to  the  complaint,  '^be- 
cause it  does  not  set  forth  facts  sufBcient  to  constitute  a 
cause  of  action  against  them  in  this: 

^^FiraL  For  that  the  said  action  is  brought  and  insti- 
tuted to  recover  an  alleged  balance  due  on  the  School  Fund, 
and  it  is  not  alleged  in  the  complaint  that  these  defendants 
ever  executed  anv  bond  or  bonds  to  cover  the  said  shool 
fund. 

^^Second.  For  that  the  conditions  of  said  bonds  set  out 
in  the  complaint  cover  and  protect  only  the  'county  taxes 
due  to  said  county,'  and  the  default  set  out  and  alleged  in 
the  complaint,  to-wit,  the  non-payment  of  an  alleged  bal- 
ance due  on  the  school  fund  is  not  covered  and  protected  in 
the  conaitions  of  said  bonds  or  either  of  said  bonds." 

The  demurrer  was  ovei ruled  and  defendants  appealed. 

Messrs.  A,  J.  Zof tin  hnd  George  Rountree^  for  plaintiffs. 
Messrs.  N.  J.  Rouse  and  R.  0.  Burton^  for  defendants 
(appellants). 

Clark,  J.:  The  Code^  Section  2073,  prescribed  that  the 
Sheriff  shall  execute  three  several  bonds,  payable  to  the 
State.  (1)  ''One  conditioned  for  the  collection,  payment 
and   settlement  of  the  county,   poor,   school  and  special 
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taxes/ ^  (2)  ^^For  the  collection,  payirent  and  settlement 
of  the  public  taxes.''  (3)  ^^For  the  due  execution  and 
return  of  process,  payment  of  fees  and  money  collected  and 
the  faithful  execution  of  his  office  as  Sheriff.'*  This  latter 
is  commonly  known  as  the  ''process"  bond. 

The  first  of  the  foregoing  bonds  covers  the  taxes  levied 
for  school  purposes,  \vhether  school  taxes  are  State  or 
county  taxes,  and  its  conditions  should  have  included  the 
collection,  payment  and  settlement  of  ''county,  poor,  school 
and  special''  taxes  The  draftsman  in  drawing  the 
"county''  bond,  instead  of  enumerating  these  four  funds, 
which  should  he  embraced  in  its  conditions,  inserted  only 
this  condition:  "If  the  said  James  D.  Sutton  shall  well 
and  truly  pay  over  to  those  entitled  by  law  to  receive  the 
same  the  county  taxes  due  to  said  county."  Many  losses 
having  accrued  to  the  public  by  inadvertence  and  omissions 
as  to  the  conditions  of  such  bonds,  the  legislature  of  1842 
enacted  the  provision,  which,  with  some  amendment,  is 
now  embraced  in  The  Code^  Sec.  1891,  which  provides  that 
the  bond,  "notwithstanding  any  *  *  *  variance  in 
the  penalty  or  condition  of  the  instrument  from  the  pro- 
visions prescribed  by  law,  shall  be  valid  and  may  be  put  in 
suit  in  the  name  of  the  State  for  the  benefit  of  the  person 
injured  *  *  *  as  if  the  penalty  and  condition  of  the 
instrument  had  conformed  to  the  provisions  of  law."  The 
defendants  when  they  signed  said  ''county"  bond  were 
fixed  b}*  law  with  notice  that  the  Statute  required  that 
bond  to  cover  "county,  school,  poor  and  special"  taxes, 
and  the  omission  of  the  words  '*  school,  poor  and  special" 
did  not  contract  or  abridge  their  responsibility,  which  is  the 
san:e  as  if  those  words  had  been  properly  inserted.  There 
is  no  doubt  which  of  the  three  bonds  required  of  a  Sheriff 
the  defendants  signed.  It  was  the  bond  for  '^county" 
taxes.     It  is  also  clear  that  such  bond,  if  properly  written, 
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covered  ^  ^school,  poor  and  speciar*  taxes,  and  the  Statute 
supplies  those  words  which  were  omitted  from  the  condition 
in  the  bond.  This  has  been  repeatedly  decided.  Kivett  v. 
Young,  106  N.  C,  567;  Joyner  v.  Roberts,  112  N.  C, 
111;  Daniel  v.  Orizzard,  117  X.  C,  105;  Warren  v. 
Boyd,  at  this  terra;  Shuster  v.  Perkins,  46  X.  C,  325. 
Possibly  in  taking  the  Nond,  only  the  word  ^'county"  was 
inserted,  under  an  impression  that,  ex  vi  termini,  that  covered 
school  taxes,  as  had  been  held  under  a  former  Statute  in 
Lindsay  v.  Dozier,  44  N.  C,  275. 

It  is  immaterial  vihether  the  school  fund  is,  strictly 
speaking,  State  ta:ces,  or  county  taxes,  or  partly  both.  They 
are  included  in  the  *' county"  bond  and  the  Sheriff  must 
account  for  them  in  settling  his  liability  on  that  bond. 
Tillery  v.  Candler,  118  N.  C,  888.  The  ca^eof  Governor 
V.  Crumpler,  12  N.  C,  63,  relied  on  by  defendants,  simply 
holds  that  the  sureties  on  the  ^ ^process"  bond  are  not  liable 
for  default  as  to  county  taxes,  which  is  true  now,  as  it  was 
then.  Eaton  v.  Kelly^  72  N.  C,  110,  and  cases  th^recired, 
were  before  the  act  amending  The  Code,  Sec.  1883,  and 
are  not  in  point. 

The  Code,  Sec.  2563,  made  the  county  commissioners 
the  proper  relators  in  an  action  on  the  Sheriff's  bond  to 
compel  a  settlement  of  the  school  taxes.  The  Acts  of  1889, 
Ch.  199,  substituted  the  County  Boaid  of  Education  as  re- 
lators {Board  of  Education  v.  Wall,  117  N.  C,  382),  but 
Acts  of  1895,  Ch.  439,  abolished  the  County  Board  of  Edu- 
cation and  again  made  the  county  commissioners  the  proper 
relators.     TiUery  v.  Candler,  118  N.  C,  888. 

No  Error. 
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JOHN   L.   NELSON  and  S.  H.  Loftin  v.  ATLANTA  HOME 

INSURANCE  COMPANY. 

Action  on  Fire  Insurance  Policy — Insurance — Additional  In- 
surance—  Title — Disagreement  Between  Insurers  and  Insured 
—  Trial — Instructions  to  Jury. 

1.  The  possession  of  land  under  a  deed  apparently  good  and  sufficientj 

properly  acknowledged  and  recorded  and  unimpeacbed,  is  sufficient 
evidence  of  title  ;  and  where  such  facts  appeared  on  the  trial  of 
an  issue  as  to  whether  plaintiff  was  the  owner  of  certain  property 
it  was  not  error  to  instruct  the  jury  that,  if  they  believed  the  evi- 
dence, they  should  answer  in  the  affirmative. 

2.  Where,  on  the  trial  of  an  issue  whether  plaintiff  in  an  action  on  a 

fire  insurance  policy  (which  contained  a  provision  making  it  void 
if  the  insured  should  procure  other  insurance  without  the  assent 
of  the  insurer)  had  accepted  other  insurance  placed  on  the  pro- 
perty, as  he  alleged,  without  his  knowledge  or  consent,  an  instruc- 
tion that  defendant  contended  that  plaintiff  had  *' received  and 
accepted''  such  additional  policy,  and  that,  if  such  receipt  and 
acceptance  was  established,  the  issue  should  be  found  against  the 
plaintiff,  preceded  by  a  reading  of  the  trial  judge's  minutes  of  the 
testimony,  was  sufficiently  full  and  explicit  in  the  absence  of  a  re- 
quest for  further  instructions. 

3.  Ratification  is  the  subsequent  affirmance  or  adoption  of  the  act  of 

another,  or  of  the  voidable  contract  of  the  party  himself,  but  it 
must  be  made  before  any  liability  accrues  under  the  contract; 
hence,  one  to  whom  a  policy  of  insurance  was  issued  without  his 
knowledge  or  consent  and  who  did  not  intend  to  accept  it  w^hen  it 
was  issued,  cannot  accept  it  after  a  loss,  and  the  filing  of  proofs  of 
loss  thereunder  is  not  an  acceptance  such  as  will  violate  a  pro- 
vision in  an  existing  policy  against  additional  insurance. 

4.  A  contention  between  the  parties  to  a  policy  as  to  whether  additional 

insurance  had  been  taken  in  violation  of  a  condition  in  the  policy 
in  suit,  is  not  a  '*  disagreement  as  to  the  amount  of  the  loss," 
although,  if  both  policies  had  been  valid,  the  loss  would  have  been 
divided  ;  hence,  where  such  contention  was  the  only  disagreement 
claimed,  a  lack  of  fullness  in  an  instruction  as  to  the  amount  of  the 
loss  was  not  error. 

Civil  action,  on  a  policy  of  insurance,  tried  at  Novem- 
ber Term,  1896,  of  Lenoir  Superior  Court,  before  CoUej 
e/".,  and  a  jury. 
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The  following  were  the  issues  submitted  to  the  jury  and 
the  responses  thereto: 

1.  Was  the  plaintiff,  Nelson,  the  owner  of  the  said  build- 
ing destroyed? 

Answer:  Yes. 

2.  Were  the  buildings  described  in  the  said  policy  of  in- 
surance destroyed  by  fire  on  February  28,  1895? 

Answer:  Yes. 

3.  Did  the  plaintiffs  have  at  the  time  of  the  issuing  of 
the  policy  of  insurance,  or  did  they  afterwards  have,  any 
other  contract  of  insurance,  whether  valid  or  not,  on  the 
property  covered  by  the  policy  of  insurance  declared  on? 

Answer:  No. 

4.  If  so,  did  the  defendant  company  agree  thereto  in 
\i  riting  on  the  policy  declared  on? 

Answer 

5.  Has  the  plaintiff  furnished  proof  of  loss  to  the  defend- 
ant as  required  by  the  policy  of  insurance  declared  on? 

Answer:  Yes. 

6.  Has  there  been  any  arbitration  to  ascertain  the  amount 
of  loss  prior  to  the  institution  of  this  suit? 

Answer:  No. 

7.  Did  the  defendant  notify  thf9  plaintiffs,  or  either  of 
them,  that  it  would  not  pay  the  amount  of  the  policy  and 
decline  to  pay  the  amount  of  the  policy  prior  to  the  expira- 
tion of  60  days  after  the  ore? 

Answer:  Yes. 

8.  Has  there  been  any  disagieercent  between  the  plain- 
tiffs and  the  defendant  as  to  the  amount  of  loss  prior  to 
the  commencement  of  this  action? 

Answer:  No. 

9.  What  damage,  if  any,  are  the  plaintiffs  entitled  to 
recover  of  the  defendant? 

Answer:  Two  Thousand  Dollars,  with  six  per  cent  in- 
terest from  June  27th,  1895,  until  paid. 
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There  was  judgment  according  to  the  verdict  and  the  de- 
fendant appealed. 

Mr.  Geo.  Rountree^  for  plaintiff. 

Messrs.  AUen  cfe  Dortch^  for  defendant  (appellant). 

Douglas,  J. :  This  was  a  civil  action  on  a  policy  of  lire 
insurance  issued  by  the  defendant  to  the  plaintiff,  Nelson, 
as  ov  ner,  and  payable  to  the  plaintiff,  Loftin,  as  mort- 
gagee, in  which  was  the  following  condition;  ''This  entire 
policy,  unless  otherwise  provided  by  agreement,  indorsed 
hereon  or  added  hereto,  shall  be  ^oid  if  the  insured  now 
has  or  shall  hereafter  make  or  procure  anv  other  contract 
of  insurance,  whether  valid  or  not,  on  oroperty  covered  in 
whole  or  in  part  by  this  policy."  The  defendant  alleges 
that  this  condition  was  broken  by  the  issuance  to  the  plain- 
tiff, Nelscn,  of  a  policy  of  insurance  covering  the  same 
property  by  the  Western  Assurance  Co.^  of  Toronto, 
Canada.  The  plaintiff,  Nelson,  maintains  that  this  latter 
policy  was  issued  without  his  knowledge  or  procurement, 
and  was  never  accepted  by  him.  Nine  issues  were  sub- 
mitted  to  the  jury  without  objection,  all  of.  which  were 
found  for  the  plaintiffs. 

There  are  three  exceptions,  all  to  the  charge.  The  first 
was  to  the  charge  on  the  first  issue,  (vhere  his  Honor  told 
the  jury  that  if  they  believed  the  evidence  they  would  an- 
swer this  issue  ''Yes."  We  see  no  error  therein.  The 
plaintiffs  introduced  two  deeds  covering  the  land  in  ques- 
tion to  Nelson,  ^ho,  in  his  teetimony,  identified  the  land. 
There  was  no  other  evidence  on  this  issue,  and  as  it  was 
direct,  full  and  uncontradicted,  the  jury  could  come  to  no 
other  possible  conclusion  if  they  believed  it.  Its  credi- 
bility was  left  to  them,  and  the  charge  of  his  Honor 
amounted  practically  to  telling  them  what  would  be  the 
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legal  effect  of  the  facts  if  found.  Hannon  v.  Grizzard^ 
89  N.  C,  115;  Gaither  v.  Ferehee,  60 K  C,  310;  6%^^- 
iccU  Co.  V.  Johnson^  101  N.  C,  223;  Purifoy  v.  Railroad 
Co,^  108  X.  C,  ICO.  The  possession  of  land  under  a  deed 
apparently  good  and  sufficient,  properly  acknowledged  and 
recorded  and  unimpeacbed,  is  sufficient  evidence  of  title. 

The  second  exception  was  '^to  the  charge  upon  the  third 
issue,  for  that  his  Honor  did  not  present  the  contentions  of 
the  defendant,  and  did  not  explain  the  law  arising  upon  a 
consideration  of  the  evidence  bearing  upon  this  issue." 

The  Judge,  after  reading  to  the  jury  his  notes  of  the  evi- 
dence at  the  beginning  of  his  charge,  instructed  them  as 
follows  on  this  issue:  ''The  third  issue  submitted  to  the 
jury  is,  Did  the  plaintiffs  have  at  the  time  of  the  issuing 
of  the  policy  of  insurance  or  did  they  afterwards  have  any 
other  contract  of  insurance,  whether  valid  or  not,  on  the 
property  covered  by  the  policy  of  insurance?  The  burden 
of  this  issue  is  upon  the  defendant  to  show  by  the  greater 
weight  of  the  evidence  that  the  plaintiffs  did  have  another 
contract  of  insurance,  whether  valid  or  not,  on  the  prop- 
erty covered  by  the  policy  of  insurance.  The  defendant 
contends  that  the  plaintiffs  did  have  another  contract  of 
insurance  on  the  property  covered  by  the  policy  of  insur- 
ance. It  contends  that  the  plaintiffs  had  received  and  ac 
cepted  from  the  Western  Assurance  Co.  a  policy  for  three 
thousand  dollars  on  the  property  covered  by  the  poiicy  of 
insurance  sued  on.  The  plaintiffs  contend  that  they  had 
no  other  policy  on  this  property.  .  This  is  for  the  jury  to 
determine  from  the  evidence  in  the  case.  If  Nelson  re- 
ceived and  accepted  a  policy  of  insurance  from  the  West- 
ern Assurance  Cu.,  a  policy  covering  the  property  covered 
by  the  policy  sued  on,  then  the  jury  will  answer  the  third 
issue  ^  Yes.'     If  the  defendant  has  failed  to  show  theaffirm- 
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ative  of  the  third  issue  by  greater  weight  of  evidence, 
then  the  jury  will  answer  the  thitd  issue  *No.'  " 

We  think  this  is  sufficiently  explicit,  taken  in  connection 
TV  1th  the  testimony.  The  simple  question  at  issue  was,  not 
whether  the  policy  of  the  Western  Assurance  Co.  was 
valid,  but  whether  it  was  accepted  by  the  plaintiff,  Nelson. 
There  can  be  qo  possible  question  of  ratification,  which  is 
the  subsequent  affirmance  or  adoption  of  the  act  of  another, 
or  of  the  voidable  contract  of  the  party  himself.  There  is 
no  pretence  that  Nelson  authorized  Mid^ette  to  issue  this 
policy,  and  the  only  evidence  of  its  acceptance  by  Nelson 
was  the  fact  that  he  did  not  return  it  immediately  upon 
receipt,  and  that  after  the  lire  be  sent  to  the  Western  As- 
surance Company  a  proof  of  loss  containing  the  remarkable 
statement  that  ^Hhis  policy  was  issued  by  your  company 
through  its  agent  voluntarily  and  without  the  knowledge 
or  procurement  of  this  affiant.^'  It  is  needless  to  say  that 
he  got  nothing  from  this  company,  and  yet  this  is  relied  on 
as  a  ratification,  A  ratification  of  what?  Surely  not  of 
the  policy,  for  it  will  scarcely  be  contended  that  the  assured 
can,  after  the  property  insured  has  been  destroyed,  accept 
a  policy  issued  without  his  knowledge  or  procurement,  and 
which  at  the  time  of  issue  he  never  intended  to  accept.  In 
the  absence  of  any  prayer  for  fuller  instructions,  \«e  think 
the  charge  sufficient.  Morgan  v.  Smithy  77  N.  C,  37; 
Kiruj  \.  Blackwell^  96  N.  C,  322;  Morgan  v.  Lewis^  95 
N.  C,  296;  Boonee  v.  Murphy,  108  N.  C,  187;  WHley  v. 
Railroad,  96  N.  C,  408. 

The  third  and  last  exception  was  ^*to  the  charge  upon 
the  eighth  issue,  for  that  his  Honor  did  not  present  the 
contentions  of  the  defendant  and  did  not  explain  the  issue 
or  the  law  arising  thereon/'  The  charge  on  that  issue 
was  as  follows:  ^'The  eighth  issue  is,  has  there  been  any 
di&agi cement  bet\^een  the  plamtiffs  and  the  defendant  as 
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to  the  amount  of  loss  prior  to  the  commencement  of  this 
action?  The  plaintiffs  contend  that  there  has  been  no  dis- 
agreement between  them  and  defendant  as  to  the  amount 
of  loss  prior  to  the  commencement  of  this  action,  and  the 
burden  of  showing  that  there  was  no  such  disagieem^nt  is 
on  the  plaintiffs  and  they  mast  show  this  by  a  preponder- 
ance of  evidence,  and  if  they  have  done  so,  then  the  jury 
will  answer  the  issue  ''No/'  If  there  was  a  disagreement 
between  the  plaintiffs  and  defendant  prior  to  the  com- 
mencement of  this  action,  the  jury  will  answer  this  issue 
''Yes.''  We  might  have  some  difficulty  about  this  portion 
of  the  charge  were  there  any  merit  in  the  defendant's  con- 
tention relating  thereto,  which  is  so  purely  technical  as 
almost  to  furnish  its  own  answer.  Ii  is  as  follows:  "The 
defendant  contended  before  the  court  and  jury,  upon  the 
eighth  issue,  that  the  undisputed  evidence  of  a  disagree- 
ment as  to  the  amount  of  loss,  that  there  had  always  been 
a  disagree nent  as  to  the  issuing  and  validity  of  the  West- 
ern Assurance  policy,  and  if  it  was  valid  both  policies  ag- 
gregated more  than  the  entire  loss,  and  both  containing 
the  three-fourths  value  clause,  the  loss  that  would  fall  on 
the  defendant  irust  in  any  event  be  less  than  $2,000.-' 

The  real  contention  of  the  defendant  was,  not  whM 
amount  it  should  pay  the  plaintiffs,  but  whether  it  should 
pay  them  anything  at  all,  as  it  set  up  the  policy  in  the 
Western  Assurance  Company,  not  in  diminution  of  the  re- 
covery but  as  a  bar  tiO  the  action.  There  was  no  disagree- 
ment as  to  the  value  of  the  property  destroyed,  three- 
fourths  of  which  is  largely  in  excess  of  the  defendant's 
policy. 

As  we  see  no  substantial  error  in  the  charge,  the  judg- 
ment is  affirmed. 

Affirmed. 
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F.  T.  ATKINS  V.  J.  M.  CRUMPLER  et  al. 

Mortgage — Power  of  Sale — Compliance  With  Power — Trial. 
(For  Syllabus  see  report  of  same  case  in  118th  N.  C.  Reports,  532.) 

Petition  by  plaintiff  for  a  rehearing;  of  case  between  same 
parties  reported  in  118  Jf.  C,  532. 

Messrs.  Alhn  db  Dorich  and  H,  E,  Faison^  for  peti- 
tioner. 

Mr.  J.  D.  Kerr^  contra. 

FuROHEs,  J. :  This  is  a  petition  to  rehear,  and  to  have 
the  opinion  of  the  court  at  Spring  Term,  1896  (118  N.  C, 
532),  reviewed. 

The  first  assignment  of  error  in  the  petition  is  that  tha 
court  stated  that  the  plaintiff,  according  to  his  contention, 
bought  the  land  nc  entioned  in  the  pleadings  at  a  sale  made 
by  T.  J.  Lee,  under  the  powers  of  sale  contained  in  a  mort- 
gage to  T.  M.  Lee,  after  the  death  of  the  said  T.  M.  Lee, 
%^hich  petitioner  says,  '*Upon  the  contrary,  it  appears  is 
not  true.^'  In  reply  to  this  assignment  of  error  we  quote 
the  first  paragraph  of  the  plaintiff's  replication  to  the  de- 
fendant's answer: 

^'The  plaintiff,  replying  to  the  matters  of  fact  set  out  in 
the  answer,  alleges:  1.  That  in  1870  these  defendants 
made  a  mortgage  deed  of  their  interest  in  the  land  de- 
scribed in  the  complaint  to  one  T.  M.  Lee,  who  died,  and 
his  executor,  A.  M.  Lee,  sold  the  same  to  satisfy  the  bal- 
ance due  on  said  debt,  so  secured  as  aforesaid,  and  plaintiff 
became  the  purchaser  and  took  deed.'^ 

This  paragraph  of  the  plaintiff's  replication  would  seem 
to  be  a  sufficient  answer  to  the  first  assignment  of  error  in 
the  petition.     But  there  is  one  error  in  the  opinion  of  the 
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conrt,  as  published.  It  speaks  of  this  mortgage  as  only 
passing  seven-tenths  of  the  estate  of  Iiwin  Owen,  if  it  had 
been  properly  foreclosed;  whereas  it  shoald  have  been 
yimr-tenths,  as  it  was  written  in  the  opinion  of  the  conrt, 
but  by  in  advertence  was  published  seven-tenths. 

The  second  assignment  of  error  in  the  petition  to  rehear 
is  based  on  an  alleged  erroneous  statement  of  a  fact  ap- 
pearing in  the  reeora;  that  the  court,  in  the  opinion 
heretofore  rendered  (118  N.  C,  532),  states  that  the  deed 
from  A.  F.  Johnson  to  W.  L.  Faison  did  not  appear  in  the 
transcript  of  record.  We  find  that  this  allegation  of  the 
petition  is  not  true  in  fact,  as  the  published  opinion  of  the 
court  ^ill  show.  The  court  does  say  that  the  alleged  deed 
from  Faison  to  the  plaintiff  does  not  appear  in  the  trans- 
cript of  record,  and  this  statement  of  the  court  is  true. 
But,  according  to  the  principles  governing  this  case,  ic  is 
not  material  as  to  whether  the  deed  of  assignment  from 
Johnson  to  Faison  was  in  the  transcript  or  not.  It  is 
given  the  same  consideration  in  the  former  opinion  of  this 
court  that  we  are  compelled  to  give  it  now-  that  it  did  not 
authorize  Faison,  the  assignee  of  Johnson,  to  foreclose  the 
mortgage  of  defendants  to  the  Clinton  Loan  Assooiption; 
and  if  the  plaintiff  was  the  purchaser  at  such  sale,  it  only 
had  the  effect  of  making  him  the  equitable  mortagee  in- 
stead of  Johnson.     Dameron  v.  Eahridge^  104  N.  C,  621. 

The  ])laintiff  admits  that  after  he  bought  at  the  Lee  mort- 
gage sale  he  sold  to  four  of  the  defendants  and  took  their 
note  for  $640  at  12^  per  cent,  interest,  and  gave  them  a 
bond  to  make  them  a  good  and  indefeasible  title  to  the 
whole  tract,  with  full  covenants,  upon  the  payment  of  the 
$640  note.  The  defendants  deny  his  power  to  do  this,  and 
it  is  our  opinion,  from  the  statement  of  the  facts  in  the 
case  before  as,  that  he  could  not. 

But  this  sale  of  plaintiilsto  defendants  and  bond  for  title 
created  the  relation  of  mortgagor  and  mortgagee.     EUis 
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V.  Hussey,  66  N.  C,  501;  Allen  v.  Taylor,  96  N.  C,  37. 

But  this  relation,  once  existing  between  the  parties^  oon- 
tinned  to  exist  until  this  note  was  paid  and  the  deed  made, 
or  until,  by  mutual  consent  and  agreement,  it  was  aban- 
doned and  the  papers  surrendered  or  cancelled.  Faw  v. 
Whittington,  72  N.  C,  321;  Ball  v.  Lewis,  118  N.  C, 
509.  And  it  not  being  shown  that  this  relation  has  ever 
terminated,  the  defendants,  who  were  parties  to  this  first 
contract,  would  have  the  right  to  insist  on  its  completion. 

The  third  assignment  of  error  is  as  follows:  *^The  court 
says  that,  at  the  time  of  the  transaction  above  referred  to, 
the  plaintiff  was  a  member  of  the  Clinton  Loan  Associa- 
tion." This  assignment  is  not  a  correct  statement  of  what 
the  court  said,  as  the  opinion  will  sho\^ .  A.  M.  Lee  testi- 
fied that  he  was  a  member  of  the  Clinton  Loan  Association 
''and  did  not  know  ^hen  Atkins  became  a  member  of  the 
Association."  And  the  only  reference  to  this  matter,  in 
the  opinion  of  the  court,  is  the  following:  *'The  Clinton 
Loan  Association  was  a  partnership  and  not  a  corporation, 
and  plaintiff  was  a  member  of  the  partnership." 

The  fourth  assignment  is  that  the  couit  stated  in  the 
opinion  that  the  $640  note  was  the  original  indebtedness 
for  the  land.  And  then  the  petition  proceeds  to  deny  the 
truth  of  this  statement.  In  answer  to  this  assignment,  we 
will  quote  the  second  paragraph  of  plaintiff^s  replication, 
as  follows:  ^'That  he  admits  making  a  bond  for  title  to 
certain  of  the  defendants,  and  taking  their  note  for  $640 
in  1882."  This,  it  would  seem,  is  a  sufficient  answer  to 
the  fourth  assignment  ot  error. 

The  fifth  assignment  of  error  is,  that  the  opinion  of  thn 
court  states  that  the  payments  endorsed  on  the  note,  made 
to  Johnson.,  cashier,  were  received  by  the  plaintiff.  The 
counsel  for  plaintiff  admitted  that  this  appeared  to  be  so, 
but  in  fact  it  was  not;  that  this  error  occurred  from  the 
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fact  that  the  plaintiff  endorsed  the  note  and  the  credits 
\vere  entered  above  his  name.  If  this  is  so,  as  the  plaintiff 
alleges,  he  will  be  able  to  show  the  truth  of  the  matter  on 
another  trial. 

The  counsel  for  plaintiff  admitted  on  the  argument  that 
if  there  had  been  any  evidence  showing  a  connection  be- 
tween the  $640  note  and  the  '^ack  now  lodgment''  of  in- 
debtedness sued  on  and  bearing  date  February  1,  1889,  the 
note  for  $640  would  have  been  competent  evidence,  and 
the  opinion  of  the  court  would  be  correct.  To  our  mind, 
this  connection  abundantly  appears  in  this  ^^acknowledg- 
ment." It  was  not  in  the  usual  form  of  transactions  be- 
tween parties,  where  the  sale  of  property  and  the  security 
taken  are  contemporaneous.  It  was  the  ^^acknowledg- 
ment" of  an  indebtedness.     It  does  not  say  ^the  plaintiff 

has  sold  the  land  and  this  is  the  orice  or  consideration.' 

1. 

And  the  only  reference  it  has  to  the  land  is  the  following: 
^'And  we  do  further  agree  to  surrender  and  give  up  the 
possession  of  the  Irwin  Owens  land,  on  account  of  which 
this  indebtedness  is  due,  on  the  first  day  of  January,  1890, 
unless  the  sum  of  $640  is  paid  before  that  day,  to-wit, 
January  1,  1890."  Why  should  the  plaintiff  require  pay- 
ment of  $640,  the  exact  sum  of  the  original  note,  given  to 
him  on  the  Slst  of  January,  1882  (which  boie  12^  per  cent, 
interest),  if  there  was  no  connection  between  the  transac- 
tions? ' 

The  plaintiff  stands  in  such  relation  to  the  defendants  as 
to  make  it  necessary  that  he  should  explain  these  transac- 
tions, and  show  that  they  are  free  from  fraud  and  usury. 
Dameron  v.  Eshridge^  104  Tf.  C,  621;  Hall  v.  Lewis^ 
supra.     The  petition  to  rehear  is  dismissed. 

Disiuissed. 
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L.  HUSSEY  et  al.  v.  FRIDAY  HILL  and  wife. 

Action  to  Foreclose  Mortqof/e — Mortgages — Assignment  of  Note 
and  Mortgage — Poioer  of  Sale — Estoppel. 

1.  The  assignment  of  a  note  with  mortgage  securing  it,  does  not  carry  with 

it  the  power  of  sale  contained  in  the  mortgage. 

2.  A  sale  of  mortgaged  lands  by  an  assignee  of  a  notc^  and  mortgage, 

under  a  power  of  sale  in  the  mortgage,  and  a  subsequent  sale  of  the 
land  by  the  purchaser  at  the  sale  under  the  power,  amount  merely 
to  an  equitable  assignment  of  the  note  and  mortgage. 

3.  An  equitable  assignment  of  a  note  and  mortgage  security  to  the  mort- 

gagor discharges  the  mortgage. 

4.  Where  the  holder  of  a  note  secured  by  a  first  mortgage  on  land  pur- 

chased a  second  mortgage  thereon  and  then  sold  the  first  note  and 
mortgage,  he  is  not  estopped  to  enforce  the  second  mortgage,  both 
mortgages  being  recorded  and  nothing  being  said  to  the  assignee 
calculated  to  deceive  him. 

Petition  to  rehear  the  case  between  the  same  partiegt,  re- 
ported in  119  N.  C,  318.     The  petition  was  as  follows: 

'*The  defendants,  Frida}^  Hill  and  wife,  Lizzie  Hill,  re- 
spectfully petition  the  court  to  grant  them  a  rehearing  of 
the  above-entitled  action,  which  was  heard  during  the  Fall 
Term,  1896,  of  said  court,  upon  the  grounds  and  errors 
following,  to- wit: 

^M.  That  your  Honors  refused  to  grant  a  new  trial  for 
an  error  apparent  in  the  record,  to-wit:  The  said  action 
was  tried  in  the  Superior  Court  of  Duplin  county  before  a 
jury,  and  issues  tendered  by  the  defendants,  which  were 
refused,  and  exception  by  the  defendants,  and  issues  were 
submitted  to  the  jury  and  found  by  them;  notwithstand- 
ing this,  the  case  on  appeal  does  Dot  state  there  was  any 
jury  trial,  and  in  this,  and  other  matters,  contradicts  the 
record,  all  of  which  matters  seem  to  have  been  overlooked 
by  your  Honors,  wherein  there  is  error. 

'^2.  In  holding  that  none  of  the  questions  argued  are 
presented  by  the  record;  for  that  the  facts  are  found  by 
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the  trial  court,  and  assignments  of  error  sufficiently  defi- 
nite are  presented  for  the  court  to  pass  upon;  and  holding 
other \)vise,  there  is  error  in  the  opinion. 

Davenport  v.  Lem^y^  95  N.  C,  203. 

'^3.  The  facts  found,  in  substance,  are:  L.  Hussey,  the 
plaintiff,  holding  a  first  mortgage,  and  at  the  same  time  a 
second  mortgage  by  an  equitable  assignment.  no\5  sought 
to  be  foreclosed  in  this  action,  sells  to  a  stranger,  W.  L. 
Hill,  for  value,  the  said  first  mortgage  by  an  equitable 
assignment.  Said  Hill  advertises,  under  the  power  con- 
tained in  the  mortgage,  and  sells  publicly;  and  ^ihonafide 
purchaser,  for  value,  buys  at  said  sale;  a  deed  recited  the 
power  under  which  [sale]  ^as  had,  conveying  a  fee,  which 
said  purchaser  takes  the  open  and  notorious  possession  of 
the  land,  rents  it  out,  receives  the  rents  and  profits  for 
one  year,  then  himself  sells  to  Friday  Hill,  for  value,  mak- 
ing deed  in  fee,  with  full  covenants  of  warranty.  The  pro- 
positions arising  upon  these  facts  are:  First,  is  L.  Hussey 
estopped  to  set  up  his  second  mortgage  by  reason  of  his 
equitable  assignment  to  W.  L.  Hill,  and  HilL^s  subsequent 
sale,  etc.,  and  deed  to  a  bona  fide  purchaser,  under  whom 
Friday  Hill  claims?  Second,  does  Friday  Hill  hold  the  fee 
simple  title  by  reason  of  the  fact  that  he  stands  in  the 
shoes  of  J.  S.  Wilson,  an  innocent  purchaser  for  value? 
Third,  if  Hussey  is  not  estopped  by  reason  of  his  assign- 
ment and  subsequent  sales,  etc.,  thereunder,  etc.,  has  Fri- 
day Hill,  by  reason  of  the  fact  that  he  stands  in  Wilson's 
shoes,  acquix-ed  the  title  and  interest  which  are  conveyed 
to  Wilson  and  his  grantor  under  Hussey 's  equitable  assign- 
ment? In  holding  th«*t  these  questions  do  not  arise  in  this 
controversy,  and  ought  not  to  be  decided  in  this  action, 
there  is  error,  and  the  highest  authorities  in  the  land  have 
been  overlooked. 

120—40 
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'^4.  In  holdipg  that  the  preceding  questions  can  only 
arise  between  the  purchaser  under  the  foreclosure  proceed- 
ings in  this  action  and  the  defendants,  there  ib  error,  be- 
cause the  defendants  (vould  be  estopped  by  the  judgment — 
certainly,  if  the  plaintiff  Hussey,  or  either  of  them,  should 
purchase;  because  all  tbe  defences  of  defendants  have 
been  set  up  in  this  action,  and  it  seems  to  us  Friday  Hill, 
defendant,  :¥Ould  be  estopped  by  the  judgment  to  set  up 
title  outstanding  against  their  purchaser  under  said  judg- 
ment. 

'^5.  That  tbe  judgment  rendered  in  the  Superior  Court 
is  properly  secured. 

^'6.  That  John  A.  Gavia,  commi(»sioner  appointed  by 
the  decree  herein,  has  advertised  the  lands  described  in  the 
complaint  for  sale  at  the  Court  House  door  in  Kenansville, 
on  the  17th  of  February,  1897." 

Wherefore  your  petitioners  pray — 

'^1.  That  a  rehearing  be  granted  them  ior  the  errors 
specified  and  assigned. 

^^2.  For  an  order  restraining  said  commissioner  from 
selling  the  said  lands  until  the  rehearing  of  the  cause  in  the 
Supreme  Court. 

^'3.  For  such  other  and  further  relief  as  to  the  court  may 
seem  just  and  equitable." 

Messrs,  II.  Z.  Stevens  and  Jwies  &  Boykin^  for  peti- 
tioners. 

Messrs,  Allen  cfe  Dortch  and  Simmons  <&  Ward^  contra, 

FuBcuEs,  J.:  In  1883  the  defendant,  Hill,  executed  his 
note  and  mortgage  to  the  plaintiff,  Hussey,  and  in  1884  he 
executed  a  note  and  second  mortgage  on  the  same  land  to 
the  plaintiff,  Stanford.  After  this,  and  (vhile  the  plaintiff, 
Hussey,    was  the  holder  and  oi^vner  of  the  first  note  and 
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mortgage,  thn  plaintiff,  Stanford,  sold  and  assigned  his 
note  and  mortgage  to  the  plaintiff,  Hussey.  That  after  the 
plaintiff,  Hussey,  had  become  the  assignee  of  the  Stanford 
note  and  mortgage,  he  sold  and  assigned  the  note  and  mort- 
gage given  to  him  in  1883,  to  one  W.  L.  Hill.  That  said 
Hill,  the  assignee  of  the  plaintiff,  Hussey,  under  the  pov^er 
of  sale  contained  in  the  mortgage  which  he  supposed 
authorized  him  to  do  so,,  sold  the  mortgaged  land  to  the 
highest  bidder,  having  first  advertised  the  same  for  the 
length  of  time  prescribed  in  the  ncortgage,  when  one  J.  S. 
Wilson  lecame  the  purchaser — paid  the  purchase  money 
and  took  a  deed  from  said  Hill.  That  after  Wilson's 
occupying  the  land  for  about  one  J^ear,  he  sold  the  same  to 
the  defendant,  Friday  Hill,  the  mortgagor,  and  made  him 
a  deed  in  fee  ^ith  warrant  v. 

This  presents  the  case  on  appeal,  and  when  it  was  before 
us  at  the  last  term  of  this  court  we  were  of  the  opinion 
that  the  question  of  defendant's  title,  derived  from  Wilson, 
was  not  presented,  and  the  case  went  off  on  a  question  of 
pleadings,  in  which  this  question  was  not  considered. 

But  since  the  opinion  in  this  case  was  filed,  the  opinion 
of  the  court  in  Wagon  Co.  v.  Byrd^  119N.  C,  460,  has  been 
filed,  and  although  the  opinion  in  Wagon  Co.  v.  Byrd  does 
not  in  express  terms  overrule  the  opinion  filed  in  this  case 
at  the  last  terra,  it  reverses  tbe  principle  upon  which  this 
case  was  decided,  and,  in  effect,  does  overrule  the  opinion  in 
this  case.  And  for  this  reason  tbe  rehearing  was  granted 
the  defendant,  and  we  come  now  to  consider  the  case  on 
its  merits. 

The  firsc  ground  assigned  in  the  petition  is  not  tenable 
and  is  not  true  in  fact.  The  2nd,  3rd  and  4tb  assignments 
appear  to  be  substantially  the  same,  and  state  the  grounds 
upon  which  the  rehearing  was  granted.  But  it  is  not 
necessary  to  consider  these  assignments  specifically,  es  the 
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merits  of  the  case  were  not  passed  upon  in  the  former 
opinion,  and  we  treat  the  case  de  novo. 

Thb  note  to  the  plaintiff,  Hassey,  was  the  evidence  of  the 
debt  from  defendant  to  him,  and  the  mortgage  was  secu- 
rity for  its  payment.  It  was  the  same  as  to  the  not^^"  and 
mortgage  from  defendant.  Hill,  to  the  plaintiff,  Stanford. 

A  mortgagee  is  the  legal  owner  of  the  property  which  he 
holds  in  trust  for  the  payment  of  the  debt,  and  then  fnr 
the  mortgagor.  Parlc^r  v.  Beasley^  lli)  N.  C,  1;  Ma- 
chine Co.  V.  Boggan^  at  this  term.  And  the  power  of  sale 
contained  in  the  mortgage  authorized  Hussey  to  foreclose 
by  sale  and  to  convey  the  legal  and  equitable  title  to  the 
purchaser. 

But  when  he  sold  the  note  to  W.  L.  Hill  and  assigned 
the  note  and  mortgage  to  him,  the  latter  only  became  the 
equitable  owner — the  naked  legal  estate  still  remaining  in 
the  plaintiff,  Hussey. 

Tnis  assignment  to  W.  L.  Hill  did  not  carry  with  it  the 
power  of  sale,  and  te  only  having  ttie  equitable  estate  in 
the  land  could  not  con\  ey  the  legal  estate.  2  Jones  on 
Mortgages,  Sec.  1992;  Williams  v.  Teachey^  85  N.  C,  402; 
Da7neron  v.  Eskridge^  104  N.  C,  621;  Strauss  v.  B.  c6 
L.  Asso.,  117  N.  C,  308;  Atkins  v.  Grumpier^  118  X. 
C,  532. 

This  being  so,  the  sale  of  W.  L.  Hill  to  Wilson  and  the 
sale  of  Wilson  to  the  defendant,  Friday  Hill,  were  only 
equitable  assignments  of  the  note  and  mortgage  from  the 
defendant,  Friday  Hill,  to  the  plaintiff,  Hussey. 

This  equitable  assignment  would  have  authorized  W.  I. 
Hill  cr  J.  S.  Wilson  to  have  compelled  a  foreclosure  and 
sale  through  an  order  of  court  and  a  commissioner. 

But  this  is  not  the  case  with  the  defendant,  Friday  Hill. 
He  has  no  equity.  Wnen  he  purchased  the  note,  or  the 
equitable  interest  in  the  note — his  o^n  note  —it  was  not  an 
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assignment  to  bim,  but  a  satisfaction.  He  could  not  ask  a 
court  of  equity  to  sell  h's  land  to  pay  his  debt.  Upon  P^ri- 
day  Hill  becoming  the  ov^ner,  the  equitable  owner  of  the 
note,  it  ^as  in  law  discharged,  and  this  left  the  land  sub- 
ject to  the  second  mortgage. 

It  was  contended  that,  as  Hussey  became  the  assignee  of 
the  second  mortgage  before  he  sold  the  first  note  and  mort- 
gage to  W.  L.  Hill,  he  was  estopped  to  enforce  the  Stanford 
(second)  mortgage.  But  we  have  re-exammed  this  question 
and  can  see  no  elements  of  estoppel  in  it.  In  the  first 
place,  both  mortgages  were  on  record,  and  it  is  not  alleged 
that  Hussey  said  anything  to  Hill  <;alculated  to  deceive 
him.  If  Hussey  had  sold  Hill  the  second  mortgage,  with- 
out saying  anything  to  him  about  the  first  ncortgage,  there 
might  have  been  some  ground  for  complaint.  But  how 
there  can  be,  when  he  sold  the  first  mortgage  wbich  was 
a  prior  lien  to  the  Stanford  mortgage,  we  cannot  see.  The 
Stanford  mortgage  did  not  stand  in  the  way  of  the  Hussey 
mortgage,  and  the  assignee  got  all  he  could  have  gotten, 
whe%er  Hussey  or  Stanford  was  the  owner  of  the  second 
mortgage. 

The  question  as  to  whether  the  warranty  of  the  defend- 
ant, Friday  Hill,  in  the  Stanford  mortgage  estopped  him 
from  asserting  title  to  the  land  under  the  Wilson  deed, 
was  learnedly  discussed  by  the  defendant's  counsel.  But 
it  will  be  seen,  from  what  we  have  said,  that  this  question 
has  no  bearing  on  the  decision  of  the  case. 

The  usual  practice  is  to  dismiss  the  petition  to  rehear 
where  the  judgment  in  the  former  opinion  is  not  reversed. 
But  as  the  former  opinion  v^as  not  put  upon  the  merits  of 
the  case,  we  will  not  discuss  the  petition  in  this  case,  but 
affirm  the  judgment  of  the  court  below. 

Affirmed. 
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CAROLINE  SOUTHERLAND  v.  DAVID  MERRITT. 

Action   to   Recover  Land — Mortgagor  and  Mortgagee — Mort- 
gagee Purchasing  at  His  Oion  Sale — Betterments. 

Where  a  mortgagee  purchased  at  his  own  sale  and  took  possession  and 
made  betterments,  and  in  an  action  to  recover  possession  by  the 
mortgagor  the  latter  was  adjudged  entitled  thereto  upon  payment 
of  the  mortgage  debt,  the  mortgagee  is  not  entitled  to  allowance 
for  such  betterments,  since  he  is  charged  with  notice  of  defect  in 
his  title. 

Civ^iL  ACTION,  for  the  recovery  of  land,  tried  before  Cohle^ 
«/".,  at  December  Term,  1896,  of  Duplin  Superior  Court,  on 
petition  of  defendant  for  allowance  for  betterments.  His 
Honor  denied  the  motion,  setting  out  in  his  judgment  the 
judgment  Tendered  at  December  Term,  1895,  of  said  court 
by  Timber  lake,  J.,  from  which  the  facts  involved  can  be 
gathered.     The  latter  judgment  was  as  lollows: 

^^This  cause  coming  on  to  be  heard  before  his  Honor,  E. 
W.  Timberlake,  J.,  and  a  jury,  and  the  jury  having  found 
that  the  balance  due  on  the  mortgage  debt  is  fifty  and 
56-100  dollars  and  that  the  annual  rental  v^ue  of  mort- 
gaged land  is  ten  dollars  per  year,  and  it  being  admitted 
by  the  answer  of  the  defendant  that  he  took  possession  of 
the « mortgaged  land  in  January,  1892,  ana  has  held  said 
land  for  four  years,  and  that  the  total  amount  of  said  rent 
is  forty  dollars,  and  the  jury  having  found  that  the  defend- 
ant bought  at  his  own  sale  in  a  pretended  foreclosure  in 
1892,  it  is,  on  motion  of  T.  D.  Kerr,  attorney  for  plaintiff, 
considered  and  adjudged  that  the  sum  of  forty  dollars  of 
annual  rental  value  found  by  the  jury  be  applied  to  the 
payment  and  satisfaction  of  the  mortgage  debt,  and  the 
register  of  deeds  of  Duplin  county  enter  on  the  record  in 
his  office  of  the  registry  of  the  motgage  made  by  James 
Southerland  and  wife,  Caroline  V.  Southerland,  to  Lewis 
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Herring,  a  credit  of  forty  dollars  on  said  mortgage,  and 
that  the  defendant  reoover  of  the  plaintiff  ten  56-100  dol- 
lars, the  balance  dae  of  the  said  mortgage  debt;  and,  after 
paying  off  the  debt  as  foand  due  on  said  mortgage  indebt- 
edness, it  is  farther  considered  and  adjudged  that  the  deeds 
made  by  David  W.  Merritt  to  T.  G.  Powell,  and  the  deed 
made  by  T.  G.  Powell  to  David  W.  Merritt,  for  the  land 
described  in  the  complaint,  are  hereby  adjudged  null  and 
void,  and  the  register  of  deeds  shall  enter  on  said  record 
the  words  'Canceled  by  order  of  the  Superior  Court  of 
Duplin  county  at  the  December  Term,  1895,^  on  both  of 
said  deeds  now  on  record  in  his  office.  It  is  fuither  con- 
sidered and  adjudged  that  the  plaintiff  is  the  owner  of  and 
entitled  to  the  possession  of  the  lands  described  in  the 
complaint,  and  that  the  clerk  of  this  court  will  issue  his 
writ  ejecting  the  defendant  from  the  possession  of  said 
lands  and  putting  the  plaintiff  in  possessiou  of  said  lands 
as  soon  as  the  plaintiff  shall  pay  said  balance  of  ten  56-100 
dollars  due  on  the  mortgage  debt  as  aforesaid/' 

Mr.  J,  D.  Kerr^  for  plaintiff. 

Mr.  H.  R.  Komegay^  fc  defendant  (appellant). 

Per  Curiam:  The  defendant  was  mortgagee  and  bought 
at  his  own  sale.  He  is  fixed  with  legal  notice  of  the  de- 
fect in  his  title  and  is  not  entitled  to  betterments.  Hall  v. 
Lewis,  118  N.  C,  509. 

AiBrmed. 
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P.  REMINGTON  and  wife  v.  G.  L.  KIRBY. 

Action  for  Damages — Unlawful  Entrtj — Trespass — Exemplary 

or  Punitive  Damages —  Wantonness. 

Punitive  damages  will  be  allowed  in  an  action  lor  unlawfal  entry  or  tres- 
pass on  land  only  where  the  trespass  is  committed  through  malice, 
or  is  accompanied  by  threats,  oppression  or  rudeness  to  owner  or 
occucupant. 

Action  for  damages  for  an^awful  entry  by  defendant  on 
land  which  he  had  leased  to  the  plaintiff,  tried  before  Star- 
hucky  J.J  and  a  jury,  at  January  Term,  1896,  of  New  Han- 
over Superior  Court.  The  issues  submitted  to  the  jury, 
and  the  references  thereto,  were  as  follows: 

^^I.  Did  the  plaintiff  abandon  the  land  described  in  the 
lease?     A.  No. 

II.  Did  the  plaintiff,  on  his  part  and  before  the  entry  of 
the  defendant,  comply  with  the  terms  of  the  lease?  A.  Yes. 

III.  What  amount,  if  any,  is  plaintiff  entitled  to  recover 
as  actual  damages?     A.  $608.90. 

IV.  What  amount,  if  any,  shall  plaintiff  recover  by  way 
of  punitive  damages?     A    $1,000." 

The  grounds  of  the  action  and  the  facts  involved  can 
be  gathered  from  the  charge  of  his  Honor,  the  pertinent 
part  of  which  was  as  follows' 

^'The  plaintiff,  Kemington,  brings  this  action  against  the 
defendant,  Kirby,  to  recover  damages  for  Kirby's  unlaw- 
ful entry  upon  the  lands  leased  by  Kirby  to  him.  As  ap- 
pears by  the  contract,  on  the  29th  day  of  September,  1892, 
the  plaintiff,  Kemington,  rented  and  leased  from  the  de- 
fendant a  certain  truck  farm,  located  in  the  county  of 
Wayne,  containing  fifty  acres,  for  a  term  of  one  year, 
with  the  privilege  of  extending  the  ternc  to  three  years  from 
the  20th  day  of  October,  1892. 
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'That  the  said  Remington  ^as  to  pay  Kirby  an  annual 
rental  of  four  dollars  per  acre  at  stated  times,  as  set  out  in 
lease.  Kirbv  was  also  to  furnish  Reinino^ton  with  two 
mules,  for  which  Ren  ington  agreed  to  pay  the  sum  of  forty 
dollars  per  year,  keeping  then:  in  good  condition  and  re- 
turning them  at  the  expiration  of  the  lease  in  good  order; 
and  Remington,  on  his  part,  agreed  that  he  would  cultivate 
said  land  thoroughly  and  properly,  keep  all  of  the  ditches 
on  the  land  rented  to  him  cleaned  out  and  off,  and  one- 
half  of  the  boundary  ditch,  or  perform  one-half  of  the  labor 
necessary  to  attend  to  the  same,  and  to  keep  the  fences  in 
repair.  Said  Remington  was  to  have  for  use  on  said  land 
such  mcanuro  as  was  th)n  on  the  premises  and  return  an 
amount  of  equal  value  on  the  termination  of  his  occupancy, 
and  return  same  premises  to  Kirby  in  as  good  condition  as 
they  were  when  he  received  them,  ordinary  wear  and  tear 
excepted;  and  upon  any  failure  on  the  part  of  Remington 
to  comply  with  this  contract  on  his  part,  the  defendant, 
Kirby,  was  to  have  the  immediate  and  full  possession 
thereof. 

'*Now,  it  is  alleged,  on  the  part  of  Remington,  that  dur- 
ing the  month  of  October  he  entered  into  possession  of  said 
premises,  and  at  the  time  of  entering  upon  the  same  he 
could  not  have  the  full  control  and  possession  of  the  land 
by  reason  of  the  fact  that  the  defendant,  Kirby,  then  had 
his  crops,  or  a  part  of  them,  still  on  the  land,  and  that  as 
soon  as  he  could  get  possesbion  of  the  land  he  began  pre- 
parations for  his  crop,  which  be  expected  to  make,  but 
that  on  acccunt  of  the  very  cold  January  and  the  wetness 
of  the  seasoD,  he  was  able  to  do  very  little  work  on  the 
farms  during  the  months  of  January  and  February;  that 
he  had  hired  a  superintendent  by  the  name  of  Wiley  and 
a  colored  man  to  aid  in  the  farming  operations,  and  had 
provided  them    with  all  that  was  necessary  for  their  use, 
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and  also  made  preparations  for  the  feeding  of  the  mules; 
that  about  the  6th  or  7th  of  Febraarj,  in  the  year  1893, 
he  found  it  necessary  to  bring  his  wife  to  Wilmington  for 
the  purpose  of  receiving  medical  attention,  and  that  before 
leaving  the  farm  he  bad  put  things  io  order  in  the  house 
in  virhich  he  lived  on  the  farm  and  fastened  the  windows 
and  doors  of  the  bouse,  and  made  arrangements  with  a 
man  by  the  name  of  Ginn  to  provide  his  hands  with  what 
provisions  were  necessary  for  their  support,  and  also  for 
the  feeding  of  the  mules ;  that  at  the  tim  e  he  left  home  he  ex- 
pected to  return  in  the  course  of  ten  days  or  two  weeks; 
that  he  wrote  from  Wilmington  to  his  foreman,  Wiley, 
from  time  to  time,  giving  him  directions  as  to  the  crop, 
and  that  he  always  intended  to  return  until  he  received  the 
notification  from  the  defendant,  Kirby,  that  he  had  en- 
tered and  taken  possession  of  the  farm;  that  he  had  not 
abandoned  the  farn  and  had  no  intention  of  abandoning  it, 
and  that  he  always  intended  to  return  to  the  farm  as  soon 
as  his  wife's  health  permitted,  had  it  not  been  for  the  de- 
fendant's entry  upon  the  farm  and  taking  possession.  The 
plaintiff  claims  that  by  reason  of  this  unlawful  entry  upon 
his  possession  he  is  entitled  to  actual  damages  to  such 
amount  as  he  actually  lost,  and  that  this  includes  the  cost 
of  his  moving  of  himself  and  family  from  Raleigh  to  the 
farm;  of  what  provisions  he  had  made  for  the  making  of 
his  crop;  of  what  injury  and  damage  was  done  to  his  fur- 
niture, and  what  things  were  lost,  and  also  actual  damages 
or  loss  by  reason  of  what  the  term  was  worth  over  and 
above  what  he  had  agreed  to  pay.  He  also  claims  punitive 
damages,  by  reason  of  the  fact  that  the  entry  made  upon 
his  possession  was  unlawful,  wanton  and  reckless. 

^'  It  is  contended  by  the  defendant  that  the  plaintiff,  Re- 
mington, after  renting  the  farm,  abandoned  it  and  gave  up 
the  possesson,  and  thereby  he  had  the  right  to  take  posses- 


K  C]  FEBRUARY  TERM,  1897.  323 

Remington  v.  Kirby. 

sion  of  the  same.  It  is  also  claimed  on  the  part  of  the  de- 
feDdant  that  the  plainliff,  Remington,  did  not  comply  \^ith 
the  terms  cf  the  lease,  in  which  he  agreed  to  cultivate  the 
land  properly  and  thoroughly,  and  to  keep  all  the  ditches 
on  the  land  rented  cleaned  out  and  off. 

^^It  is  further  claimed  by  the  defendant,  that  the  farm 
was  rented  for  the  purpose  of  a  truck  farm,  and  that  the 
preparation  for  making  a  truck  farm,  fertilizing  and  the 
proper  operations  of  the  land,  manuring  and  putting  out 
same,  ought,  according  to  the  course  of  good  husbandry, 
to  be  done  during  the  fall  and  early  winter  months;  and 
that  the  plaintiff,  instead  of  giving  his  attention  to  the 
making  of  such  preparation  for  the  cultivation  of  the  truck 
crop,  soon  after  taking  possession  of  the  said  farm,  spent 
his  time  in  going  about  the  country  buying  eggs  and  pro- 
duce for  shipment,  and  that  he  gave  little  or  no  attention 
to  the  preparation  for  making  said  crop. 

^^It  is  further  claimed  by  the  defendant,  that  in  order  to 
make  a  good  truck  crop  on  the  said  land,  it  is  necessary 
that  the  ditches  on  the  same  shall  have  been  cleaned  out 
and  off,  and  the  land  drained  and  fertilizer  composted, 
prior  to  the  time  the  plaintiff  left  the  farm;  and  it  is  fur- 
ther claimed  by  the  defendant,  that  on  or  about  the  6th  or 
7th  days  of  February,  the  plaintiff  left  the  farm,  went  to 
the  city  of  Wilmington,  where  he  remained  continuously, 
not  visiting  the  farm  in  the  interval,  until  the  13th  of 
March;  that  the  foreman  left  by  the  plaintiff  upon  the  said 
land  was  unable  to  procure  supplies  for  himself  and  the 
hands  employed  by  the  plaintiff  to  work  with  him,  and 
feed  for  the  mules,  and  notified  the  defendant  that  the 
plaintiff  failed  and  neglected  to  provide  the  same;  that  the 
said  foreman  threatened  to  leave  the  place. 

'  4t  is  further  contended  by  the  defendant,  that,  in  order 
to  procure  the  said  foreman  to  remain,  he,  the  defend- 
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ant,  for  some  time  furnished  supplies  for  the  laborers  and 
mules,  and  that  the  plaintiff,  failing  to  return  and  failing 
to  provide  supplies  necessary  for  the  proper  cultivation  of 
the  land,  he,  defendant,  took  possession  of  the  same; 
that  the  entry  made  by  him  upon  the  said  land  was  not 
forcible,  wanton  or  reckless,  but  was  made  peaceably  and 
with  the  assistance  of  the  foreman  kft  by  the  plainiiflf  in 
charge  of  the  same,  and  was  made  after  he  had  consulted 
counsel  and  made  a  full  disclosure  of  all  the  facts  in  the 
case,  and  had  been  advised  that  he  had  a  right  to  so  enter, 
and  after  he  believed,  and  had  reason  to  bblieve,  that  the 
plaintiff  had  abandoned  the  farm.'" 

Judgment  was  lendered  a<;cording  to  the  \;erdict  and  de- 
fendant appealed. 

Mr.  J,  £>,  Bellamy^  for  plaintiff. 

Messrs.  Aycock  cfe  Daniels^  for  defendant  (appellant). 

Fairoloth,  C.  J.  The  principal  contention  of  defendant 
(appellant)  before  this  court  v9.as,  that  there  was  not  suffi- 
cient evidence  to  entitle  plaintiff  to  punitive  or  exemplary 
damages,  and  he  requested  his  Honor  to  so  instruct  the 
jury,  which  was  refused.  The  defendant,  admitting  the 
lease  and  entry  in  March,  insisted  that  the  latter  was  law- 
ful by  reason  of  the  forfeiture  clause  in  the  contract,  and,  if 
the  entry  was  unlawful,  it  was  made  in  good  faith  and  un- 
der an  honest  belief  of  his  right  to  do  so.  The  jury  found 
these  questions  against  defendant. 
The  defendant's  eleventh  prayer  for  instruction  was, 
^^That  there  is  no  sufficient  evidence  to  entitle  the  piam- 
tiff  to  punitive  or  exemplary  damages."  The  defendant's 
liability  for  such  damages  does  not  depend  upon  whether 
he  was  a  wrong  doer  or  not,  but  upon  the  manner  and 
motive  of  such  wrong  doing.     '^  Exemplary  damages  are 
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Dot  recoverable  in  any  action  of  tort,  but  only  in  those 
\vheie  a  bad  motive  is  shown,  and  not  for  every  trespass 
on  land  of  ^hioh  a  defendant  is  guilty,  bat  only  where  it 
is  committed  through  malice,  or  accompanied  by  threats, 
oppression  or  rudeness  to  the  owner  or  occupant.  Punitive 
damages  have  not  been  allowed  where  the  testimony  tended 
to  show  good  faith  and  only  a  mistake  a«  to  authority." 
Waters  v.  Lumber  Co.^  115  N.  C,  648;  Hansley  v,  Hail- 
road,  115  N.  C,  602,  and  the  several  authorities  cited.  It 
will  be  noticed  ihat,  in  all  the  well  considered  cases  allow- 
ing punitive  damages,  wantonness  in  some  one  of  its  many 
forms  was  the  controlling  element,  and  illustrations  will  be 
found  in  Wyliey.  Smitherman^  30  N.  C,  236,  and  Duncan 
V.  Stalcup,  18  N.  C,  440.  We  deem  it  unnecessary  to  re- 
cite the  evidence.  We  have  examined  it  carefully  and  fail 
to  find  any  sufficient  evidence  to  show  conduct  on  ihe  part 
of  defendant  to  subject  him  to  exemplary  damages  within 
Ihe  rule  above  declared,  and  we  think  the  eleventh  prayer 
should  have  been  given. 

New  Trial. 


R.  M.  NIMOCKS  V.  H.  J.  McINTYRE  and  wife. 

Acton  to  Foreclose  Mortgage — Mortgage — TVial — Issues — Pro- 
bate— Privg  Examination  of  Married  Woman. 

1.  In  the  trial  of  an  action  such  issues  as  are  raised  by  the  pleadings  should 

be  submitted  to  the  jury ;  hence,  where  a  reply  to  an  answer 
set  up  an  additional  cause  of  action  not  inconsistent  with  that  set 
up  in  the  complaint,  it  was  error  to  refuse  to  submit  issues  arising 
upon  the  facts  stated  in  the  reply. 

2.  While  the  probate  of  a  deed  by  a  married  woman,  with  her  privy  ex- 

amination, is  not  conchisive  as  a  judicial  procee<ling  yet  such  pro- 
ceeding can  be  declared  invalid,  and  the  deed  impeached,  only  by 
strong,  clear  and  convincing  evidence. 
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Civil  action,  for  the  foreclosure  of  a  mortgage,  tried 
before  Starbucks  e/".,  and  a  jury,  at  November  Term,  1896, 
of  Cumberland  Superior  Court.  The  facts  suiBcieatly  ap- 
pear in  the  opinion  of  the  court.  There  was  a  verdict  fol- 
lowed by  judgment  for  the  defendant  and  plaintiff  ap- 
pealed. 

Mr.  H.  McD.  Robinson^  for  plaintiff  (appellant). 
Messrs.  J.  C.  c&  S.  H.  MacRae  and  MacRae  cfe  Day^  for 
defendants. 

• 

Montgomery,  J.:  This  action  was  commenced  for  the 
foreclosure  of  a  mortgage  upon  leal  estate,  executed  by  the 
defendants  to  secure  a  debt  mentioned  in  the  zuortgage. 
The  debt  was  in  the  form  of  a  promissory  note  executed  by 
the  husband,  and  the  mortgage  was  upon  the  wife^s  land. 
The  defendants,  in  their  answer,  admitted  the  execution  of 
the  mortgage,  but  averred  that  it  was  executed  by  the  feme 
covert  under  duress  of  the  original  creditor,  Worrell,  who 
had  assigned  the  note  lo  the  plaintiff,  and  the  undue 
influence  of  her  husband.  An  amended  ans  ^er  also  set  up 
the  further  defence  that  the  piobate  of  the  Justice  of  the 
Peace,  who  took  her  private  examination,  was  invalid,  be- 
cause her  husband  was  present  the  whole  time.  The  plain- 
tiff, in  his  reply,  denied  the  averments  of  the  answer,  and 
set  up  the  further  cause  of  aucion  that  the  debt,  in  part  at 
least,  mentioned  in  the  mortgage,  was  due  and  owing  to 
the  plaintiff  by  reason  of  a  trust  imposed  upon  the  land 
and  upon  the  feme  defendant  in  the  deed  which  conveyed 
the  land  to  her.  This  additional  cause  of  action  set  up  in 
the  reply  was  not  inconsistent  with  that  stated  in  the  com- 
plaint, and,  as  the  plaintiff  did  not  demur  to  it.  it  must  be 
permitted  tc  stand. 

On  the  trial  the  plaintiff  asked  that  certain  issues,  aris- 
ing upon  the  facts  stated  in  the  reply,  be  submitted  to  the 
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jury,  and  they  were  refused  by  the  court.  There  was 
error  in  this  refusal.  The  reply  was  a  part  of  the  plead- 
ings, as  we  have  seen,  and  such  issues  as  were  raised  by 
the  pleadings  ought  to  be  submitted.  The  plaintiff  re- 
quested ihe  court  to  charge  the  jury  ''that  the  taking  the 
private  examination  of  a  married  woman  is  a  judicial  act 
and  ought  to  stand,  unless  the  evidence  offered  to  set  aside 
the  same  is  full  and  convincing."  There  was  error  in  the 
refusal  of  the  court  to  grant  this  instruction.  The  ac- 
knowledgment of  the  execution  of  a  deed  by  a  married 
woman,  with  her  privy  examination,  is  not  now  conclusive 
as  a  judicial  proceeding  as  it  was  formerly.  Yet  we  are  of 
the  opinion  that  before  such  a  proceeding  can  be  declared 
invalid  and  the  deed  impeached,  the  evidence  ought  to  be 
clear,  strong  and  convincing. 

New  Trial. 


S.  D.  MORRISON  and  wife  et  als.  v.  R.  P.  CRAVEN. 

Practice — Appeal — Waiver  of  Diligence — Color  of  Title — 
Possession  Under  Color  of  Title —  Tacking  Possession  of  Seo- 
eral  Parties — Judicial  Proceedings — Estoppel. 

1.  Where  counsel  waive  the  diligence  required  by  Rule  5  of  this  Court 

as  to  docketing  appeal,  it  will  not  be  exacted  by  the  Court. 

2.  The  possession  of  a  grantor  who  had  no  color  of  title  cannot  be  tacked 

to  that  of  his  grantee  in  order  to  make  up  the  necessary  seven 
years'  possession  under  color  of  title. 

3.  Where  the  record  of  a  proceeding  to  sell  land,  as  the  property  of  a  de- 

cedent, to  make  assets  for  the  payment  of  his  debts,  recited  that 
"  due  notice  had  been  given  to  all  parties  concerned,"  it  is  suf- 
ficient to  estop  an  infant  heir  of  decedent  from  claiming  the  land 
as  his  heir  when  such  heir  had  a  general  guardian.  Douglas,  J., 
dissenting. 
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Civil  action,  for  the  recovery  of  land,  coinmenced  in 
April,  1892,  and  tried  before  Norwood^  e/.,  and  a  jury,  at 
July  Terra,  1895,  of  Cabarrus  Superior  Coart.  The 
plaintiffs  claimed  a  one- half  interest  in  the  land  described  in 
the  pleadings,  it  being  admitted  that  defendant  ovvned  the 
other  half.  The  plaintiffs  claimed  as  the  children  and 
heirs  at  law  of  J.  O.  Pharr,  and  in  order  to  show  color  of 
title  introduced  a  deed  from  A.  B.  and  J.  J.  Pharr  to  J. 
O.  Pharr,  father  of  the  feme  plaintiffs,  which  was  dated 
in  1852.  The  testimony  showed  that  J.  O.  Pharr  was  not 
in  possession  of  the  land  until  1855,  but  thai  A.  £.  Pharr, 
his  grantor,  was  in  possession  in  1852  and  so  continued 
until  1 855.  There  was  no  evidence  of  a  deed  or  color  of 
title  in  A.  B.  Pharr.  The  defendant  introduced  the  re- 
cord of  a  proceeding  for  the  sale  of  the  land  as  the  property 
of  J.  M.  Pharr  (a  deceased  brother  of  J.  O.  Pharr)  for 
assets  at  January  Term,  1863,  from  which  it  appeared  that 
the  land  was  sold  and  sale  confirmed  to  Rachael  Pharr,  who 
we^t  into  possession,  and  under  her,  by  mesne  conveyances, 
the  defendant  claims  the  land.  The  said  record  shows  the 
following  entry:  ''In  the  matter  of  H.  A.  Area  and  W. 
W.  Pharr,  administrators  of  John  M.  Pharr,  it  a[vpearing 
to  the  satisfaction  of  the  court,  upon  hearing  the  petition 
and  exhibits  in  this  case,  that  due  notice  Jkis  been  given  all 
the  parties  concerned^  it  is  therefore  ordered  and  decreed 
by  the  court  that  the  land  mentioned  in  the  proceedings 
be  sold  by  the  administrators  on  a  credit  of  nine  months, 
&o. ,  &c. "  The  record  also  show^s  that  the  sale  was  duly  con- 
firmed at  a  subsequent  term. 

It  appeared  by  the  testimony  thai  J.  O.  Pharr,  the 
father  of  plaintiffs,  was  dead  at  the  time  of  the  said  pro- 
ceedings for  the  sale  of  the  land  as  the  property  of  J.  M. 
Pharr,  an^  that  the  plaintiffs  were  two  of  the  heirs  at  law 
of  the  said  J.  M.  Pharr. 
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It  also  appeared  from  the  testimony  that  the  feme  plain- 
tiffs married  before  arriving  at  full  age. 

The  defendant,  in  order  to  shove  that  the  land  was  not 
claimed  by  tbe  heirs  at  law  of  J.  O.  Pharr,  introduced  the 
record  of  proceedings  for  the  partition  of  his  lands  in  which 
no  mention  was  made  of  the  land  in  controversy  in  this 
action. 

The  defendant  contended  that  the  plaintiffs  were  estopped 
by  the  judgment  in  the  proceedings  for  sale  of  the  land  as 
the  property  of  J.  O.  Pharr.  His  Honor  held  otherwise 
and  the  jury,  lender  his  instructions,  rendered  a  verdict  that 
the  feme  plaintiff,  Morrison,  was  entitled  to  one-fourth  of 
the  land,  and  judgment  was  rendered  accordingly  and  de- 
fendant appealed. 

Messrs.  Jones  cfe  Boykin,  for  plaintiffs. 
Messrs.   W.  G.  Means  and  BurweU.^    Walker  cfe  Cansler^ 
for  defendant  (appellant). 

Clark,  J. :  This  action,  having  been  tried  in  the  court 
below  at  June  Term,  1895,  should  have  been  docketed  here 
at  the  Fall  Term  of  that  year,  or  a  certiorari  applied  for 
upon  filing  such  part  of  the  transcript  as  was  available  to 
the  appellant.  Burrell  v.  Ilughes^  at  this  term.  But  by 
agreement  of  counsel  the  case  is  now  docketed,  and  where 
counsel  waive  the  required  diligence  the  court  will  not  esact 
it. 

The  plaintiff  rests  her  right  to  recover  upon  seven  years 
possession  in  her  father  under  color  of  title.  Code^  Sec. 
141.  The  deed  to  him,  which  was  color  of  title,  was  exe- 
cuted in  1852,  but  the  grantor  therein  remained  in  posses- 
sion for  three  years  thereafter,  upon  plaintiff's  own  show- 
ing, and  her  father's  possession  thereunder  began,  at  the 
earliest,  some  time  m  1855.     There  was  no  color  of  title 
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sho^n  in  the  grantor,  and  henoe  his  possession  could  not 
be  added  to  that  of  his  grantee.  Therefore,  the  fall  seven 
years'  possession  neoessarj'  to  ripen  the  title,  had  not 
elapsed  when  the  running  of  the  Statute  was  suspended  in 
May,  1851,  and  soon  thereafter,  if  not  before,  those  under 
Tihom  defendant  claims,  went  into  adveise  possession. 
Besides,  the  plaintiffs  are  estopped  by  the  proceedings  in 
1863  to  sell  the  realty  as  the  property  of  John  M.  Pharr, 
deceased,  to  make  assets,  for  the  court  adjudged  that  ^*due 
notice  had  been  given  to  all  patties  concerned, ''  and  the 
land  in  controversy^  was  sold  under  the  judgment  in  this 
case  (Harrison  v,  Hargrove^  at  this  term),  and  the  feme 
plaintiffs  were  among  his  heirs  at  la\i ,  and  further,  at  that 
time,  had  a  general  guardian.  Hare  v.  HoUoman,  94  N. 
C,  14;  Codej  Sec.  387.  The  court  records  ha\e  been 
destroyed  and  there  was  nothing  to  rebut  the  presumption 
omnia  rite  acta  est  and  that  the  plaintiff  was  duly  made  a 
party  by  her  guardian,  according  to  the  judgment  of  the 
court  that  '^all  parties  concerned'^  had  been  noti&ed.  It 
is  significant  evidence,*  though  not  an  estoppel,  that  in  the 
partition  proceedings  of  the  land  of  J.  O.  Pharr  this  realty 
was  not  mentioned.  It  is  unnecessary  to  consider  the  other 
exceptions. 

Error. 

Douglas,  J.,  dissenting  from  the  opinion:  I  concur  in 
the  judgment  of  the  court  for  the  reason  first  stated  in  the 
opinion,  that  seven  years'  possession  was  not  shovvn  prior 
to  th^  suspension  of  the  Statute  in  May,  1861,  bat  I  cannot 
concur  in  the  opinion  that  the  feme  plaintiff  is  estopped  by 
the  pioceeding  in  1863  to  sell  the  realty  in  question  as  the 
property  of  John  M.  Pharr,  deceased.  T\iefeine  plaintiff 
(Cross)  was  then  an  infant  with  a  general  guardian,  but  there 
is  no  direct  finding  that  either  she  or  her  guardian  was  ever 
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made  or  became  a  party  to  that  prooeeding.  There  is  no 
proof  whatever  of  that  faot,  aad  their  names  nowhere  ap- 
pear in  any  cf  the  remaining  records.  The  fact  can  be 
gathered  only  inferentially  from  the  vague  finding  of  uhe 
Probate  Coart  that  '^dae  notice  had  been  given  to  all  the 
parties  concerned.'^  This  is  itself  as  mach  a  conclusion  of 
law  as  a  finaing  of  fact,  the  identity  of  the  parties  depend- 
ing entirely  upon  the  opinion  of  the  court  as  to  who  were 
^'concerned."  That  an  infant  of  tender  years,  with  or 
without  a  guardian,  should  be  estopped  from  asserting 
whatever  rights  she  may  have  by  such  a  record,  I  cannot 
admit.  It  app>ears  to  us  that  the  femes  plaintiffs  were 
nieces  and  heirs  at  law  of  thu  said  John  M.  Pharr.  but  this 
fact  is  nowhere  found  in  the  special  proceeding,  and,  in- 
deed, the  very  existence  of  the  plaintiffs  may  then  have 
been  unknown  to  the  court. 


D.  B.  CROSS  and  wife  et  als.  v.  R.  P.  CRAVEN. 

Action  to  Recover  Land — Infant  With  Guardian — Coverture — 

Statute  of  Limitations. 

1.  A  guardian  having  no  title  to  the  land  of  his  ward,  it  is  not  his  duty 

to  sue  for  the  ret^overy  of  realty  ;  hence, 

2.  The  fact  that  an  infant,  after  the  accrual  of  her  right  of  action  for 

land,  had  a  guardian  for  seven  years  before  her  marriage,  which 
was  before  her  majority,  and  that  neither  she  nor  her  guardian 
brought  action  within  that  time,  does  not  bar  an  action  by  her  for 
the  recovery  of  the  land. 

Civil  action,  for  the  recovery  of  land,  commenced  in 
April,  1892,  and  tried  before  Norwood^  J.^  and  a  jury,  at 
June,  1895,  Term  of  Cabarrus  Superior  Court.  The  facts 
are  the  same  as  in  the  case  of  Morrison,  et  al.y  v.  Craven, 
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ante. ,  except  that  it  appeared  on  the  tr al  that  the  feme 
plaintiff,  Cross,  had  a  guardian  from  her  early  infancy  in 
1862  until  after  her  marriage,  which  \^as  during  her 
minority.  His  Honor  charged  that  'Mf  the  jury  should 
find  that  the  plaintiff,  Louisa  Cross,  had  a  legal  guardian 
from  her  early  infancy,  in  1862,  until  after  her  marriage 
with  D.  B.  Cross  and  was  a  minor  at  the  time  of  her  mar- 
riage, then  she  is  barred  by  the  Statute  of  Limitations  and 
cannot  recover:  so,  if  she  had  a  legal  guardian  for  seven 
years  before  her  marriage."  The  jury  so  found,  and  judg- 
ment was  rendered  against  the  plaintiffs,  Cross  and  wife, 
who  appealed. 

Messrs.  Jones  cfe  Boykin^  for  plaintiffs  (appellants). 
Messrs.   W.  G.  Means  and  Burwell^   Walker  &  Cansler^ 
for  def ec  dant. 

Clark,  J.:  It  was  error  to  charge  that,  though  Mrs. 
Cross  was  an  infant  when  her  cause  of  action  accrued  and 
was  married  before  arriving  at  age,  she  was  barred  by  the 
Statute  of  Limitations  from  maintaining  an  action  for  the 
real  estate  because  she  had  a  legal  guardian  for  seven  years 
before  her  marriage.  Section  148  of  The  Code  provides 
that  ^'If  a  person  entitled  tc  commence  an  action  for  the 
recovery  of  real  property,  cfec,  is  within  the  age  of  21 
years  or  a  married  woman,  &c.,  then  such  person  may, 
notwithstanding  the  Statute  of  Limitations,  commence  his 
action  within  three  years  next  after  full  age  or  discovertuie," 
&c.  Here  the  disability  of  coverture  supervened  upon 
that  of  infancy,  and  the  Statute  of  Limitations  is  suspended 
in  language  too  explicit  to  be  capable  of  any  other  con- 
struction. Clayton  v.  Rose^  87  N.  C,  106.  The  defend- 
ant relies  upon  Culp  v.  Lee^  109  N.  C,  675,  678,  but  that 
has  no  application  to  actions  for  the  recovery  of  realty 
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when  the  legal  title  is  in  the  person  under  disability.  In 
Oulp  V.  Zee  it  was  contended  that  an  executor,  who  had 
filed  his  final  account  many  years  before,  was  not  protected 
by  the  Statute,  because  the  distributees  were  infants,  but 
the  court  held  that  the  distributess  having  had  a  general 
guardian,  the  executor,  having  been  exposed  to  an  action 
by  him  for  the  full  period  prescribed  by  the  Statute,  was 
protected  by  the  lapse  of  time.  It  was  pointed  out  that 
in  such  case  the  guardian  would  be  responsible  on  his  bond 
from  any  loss  lesulting  from  his  laches  in  failing  to  sue 
{Oode^  Sec.  1593),  but  the  guardian  bond  is  not  responsible 
in  any  way  for  the  realty  beyond  the  rents  and  profits. 
Codej  Sec.  1574.  By  special  provision,  he  is  made  liable  for 
land  forfeited  for  taxes  {Code,  Sec.  1595),  but  there  is  no 
similar  provision  of  liability  for  failure  to  bring  an  action 
for  realty  under  The  Code^  1588.  Where  real  estate  is 
held  by  a  trnsteee,  the  legal  title  being  in  him,  if  he  is 
barred  the  cestui  que  trust  is  also.  King  v.  Rhew,  108  N. 
C,  696;  Clayton  v.  Cagle,  97  N.  C,  300.  But  a  guar- 
dian  does  not  hold  the  legal  title  to  the  real  estate  and  is 
not  a  trustee  thereof,  though  charged  with  duties  concern- 
ing it,  as  payment  of  taxes,  leasing,  preventing  waste,  &c. 

The  error,  however,  is  a  harmless  one  in  this  instance,  as 
Mrs.  Cross'  father,  not  tiaving  held  the  land  adversely 
under  color  of  title — the  only  title  set  up — for  seven  years 
prior  to  the  suspension  of  the  Statute  in  May,  1861,  she 
ea.nnot  recover,  and,  besides,  she  is  estopped  by  having 
been  a  party  to  the  proceedings  to  sell  the  realty  as  the 
property  of  John  M.  Pharr  {Morrison  v.  Craven^  ante.y  at 
this  term,  which  rests  upon  the  same  facts). 

We  only  pass  upon  this  assignment  of  error  because  of 
its  importance  and  the  zeal  with  which  it  has  been  prei^sed. 

Affirmed. 
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THOMASVILLE  SHOOTING  CLUB  v.  P.  C.  THOMAS. 

Contempt — Failure  to  Obey  Order  of  Court. 

Where  a  defendant  in  an  action  failed  to  perform  the  order  of  the  Court, 
and,  upon  notice  to  show  cause  why  he  should  not  be  attached  for 
contempt,  answered  admitting  his  non-compliance,  and  stated  that 
he  was  unable  to  perform  it,  but  the  trial  judge  found,  as  a  fact, 
that  the  defendant  had  been  since  the  judgment,  and  then  was, 
able  to  perform  the  order,  and  that  he  was  in  contempt ;  HMy  that 
it  was  proper  to  commit  him  to  jail  until  he  should  comply  with 
the  judgment. 

Civil  action,  pending  in  Davidson  Saperior  Court.  From 
a  judgmBut  committing  the  defendant  to  jail  for  contempt 
of  conrt,  he  appealed. 

Mr.  E.  E.  Raper^  for  plain tiflF. 

Messrs.   WoUser  &  Walser^  lor  defendant  (appellant). 

Faibcloth,  C.  J. :  At  Spring  Terui,  1896,  it  was  ordered 
and  adjudged  that  the  defendaac  remove  a  certain  brick 
building  from  Winston  avenue  on  or  before  September  1, 
1896.  Failing  to  obey  said  order,  an  affidavit  was  filed  on 
September  8,  1896,  and  notice  given  to  defendant  to  show 
cause  why  he  should  not  be  attached  for  contempt. 

The  return  admitted  non-compliance,  and  the  respondent 
averred  by  affidavit  that  he  was  unable  to  obey  the  order. 
His  Honor  heard  proofs  by  affidavit  from  both  parties  ana 
found  (1)  That  defendant  had  neglected  and  refused  to 
remove  said  building  as  he  was  ordered  to  do.  (2)  That 
said  defendant  has  been  since  said  judgment,  and  still  is, 
able  to  comply  with  the  same,  and  is  in  contempt  of  court. 
It  was  thereupon  ordered  that  the  defendant  be  imprisoned 
in  the  county  jail  until  he  complies  with  the  judgment  ren- 
dered at  Spring  Term,  1896. 
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We  can  see  no  reason  why  the  judgment,  committing 
the  defendant  to  prison,  should  not  be  affirmed.  That 
part  of  the  order  directing  the  Sheiiff  to  remove  the  build- 
ing at  plaintiff's  cost  is  not  appealed  from,  and  we  express 
no  opinion  about  it.  Millheiser  v.  Bolshy^  1 06  N,  C. ,  443 ; 
Baker  v.  Cordon,  86  N.  C,  116. 

Affirmed. 


S.  H.  BOYD,  Guardian,  v.  E.  M.  REDD,  Administrator  of  A.  J.  Boyd, 

and  the  BANK  OF  REIDSVILLE. 

Statute^  Construction  of — Banks  and  Banking — Lien  on  Stock  of 
Debtor  Stockholder — Failure  of  Bank  to  Organize  Within 
Two  Years  from  Date  of  Charter — Corporation — Quo  War- 
ranto. 

1.  A  statute  which  gives  to  a  bank  a  lien  on  the  stock  of  a  stockholder 

indebted  to  it  is  in  derogation  of  common  right,  and  must  be 
strictly  construed  to  the  purposes  of  its  enactment. 

2.  The  lien  given  to  a  bank  by  its  charter  upon  the  stock  of  a  stock- 

holder indebted  to  it  extends  only  to  indebtedness  incurred  di- 
rectly by  such  stockholder  to  the  bank  and  not  to  his  indebtedness 
to  a  third  person  acquired  by  the  bank. 

3.  Such  lien  is  not  extended  to  notes  of  a  stockholder  to  a  third  person, 

taken  by  the  bank  as  collateral  from  such  person,  merely  by  the 
fact  that  the  stockholder  was  at  the  time  president  of  the  bank. 

4.  The  fact  that  a  bank  failed  to  organize  within  two  years  after  it  was 

chartered  (Section  688  of  The  Code)  cannot  affect  the  validity  of 
whatever  lien  the  bank  may,  by  its  charter,  have  on  shares  of  stock 
of  a  stockholder  indebted  to  it.  Such  defect  in  the  organization  of 
the  bank  can  be  taken  advantage  of  only  by  a  direct  proceeding 
by  the  State  for  the  purpose. 

Civil  action,  tried  before  Hoke^  «/.,  aud  a  jury,  at  No. 
vember,  1896,  Term  of  Rockingham  Superior  Court.  The 
nature  of  the  action  and  tbe  facts  appear  in  the  opinion  of 
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the  court.  His  Honor,  at  the  trial,  held  that  the  Bank  of 
Reidsville,  under  and  by  virtue  of  its  charter,  bad  a  lien 
upon  the  stock  of  A.  J.  Boyd — both  upon  the  40  shares 
deposited  with  S.  H.  Boyd,  guardian,  and  upon  the  37 
shares  now  in  the  hands  of  the  bank,  oot  only  for  the 
direct  debts  due  by  A  J.  Boyd  to  the  bank,  but  also  for 
the  notes  of  A.  J.  Boyd  to  the  Hermitage  Cotton  Mills, 
deposited  by  the  said  Cotton  Mills  as  collateral  for  its  debt 
to  the  bank.  Under  the  instructions  of  his  Honor,  the 
jury  found  the  issues  in  favor  of  the  defendant  bank  of 
Reidsville,  and  from  the  judgment  thereon  the  plaintiff 
appealed. 

• 

Mr.  J.  T.  Pannill^  for  plaintiff  (appellant). 
Messrs.  J.  T.   Morehead  and  Johnston  (&  Johnston^  for 
defendant. 

Clark,  J.:  '^It  is  clear  that  at  common  law  a  corpora- 
tion has  no  lien  upon  the  shares  of  its  stockholders  for 
debts  aue  from  them  to  the  company.  The  policy  of  the 
common  law  has  always  been  to  discountenance  secret 
liens,  inasmuch  as  they  hinder  trade,  and  lestrict  the  safe 
and  speedy  transfer  of  property."  Cook  on  Stocks,  Sec. 
520;  2  Thompson  Corp.,  Sec.  2317;  2  Waterman  Corp., 
227;  Heartt  v.  Bank,  17  N.  C,  111.  The  Statute  in  such 
cases  being  in  derogation  of  common  right,  must  be  strictly 
construed  to  the  purposes  of  its  enactment.  That  purpose 
is  thus  clearly  stated  in  Bank  v.  Sinalley^  2  Cowen,  770 : 
^^This  clause  in  bank  charters  is  intended  n^erely  for  the 
protection  of  the  bank,  i.  e.,  to  give  them  a  lien  on  the 
stockholder  for  what  he  owes  the  bank."  It  is  conceded 
that  for  any  indebtedness  a  stockholder  incurs  to  a  hank 
directly,  whether  as  principal  or  surety,  his  stock  in  bank 
is  collateral  security  by  virtue  of  the  terms  ot  such  char- 
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ters.  The  stockholder  knows  that  fact  when  he  makes  the 
bank  his  creditor.  By  such  voluntary  act  he  gives  the 
lien  and  waives  his  constitutional  right  to  a  personal  prop- 
erty exemption.  As  to  the  direct  indebtedness  of  A.  J. 
Boyd  to  the  bank,  it  holds  37  shares  of  his  stock,  v/hich  is 
admittedly  sufficient  to  pay  that  indebtedness.  A.  J. 
Boyo,  however,  executed  the  note  to  the  plaintiff  as  guar- 
dian on  the  4th  of  August,  1893,  which  is  the  subject  of 
this  action,  and  to  secure  the  same,  deposited  with  him 
40  other  shares  of  stock  of  the  bank  as  collateral.  In 
April,  1893,  A.  J.  Boyd  had  executed  his  two  notes,  ag- 
gregating $7,300,  to  the  Hermitage  CottoD  Mills,  which 
notes,  together  with  many  others,  were  deposited  in  June, 
1893  (being  endorsed  in  blank),  by  said  Cotton  Mills  with 
thd  bank  (of  which  said  A.  J.  Boyd  was  president)  as  col- 
lateial  to  secure  an  indebtedness  of  the  Cotton  Mills  to  the 
bank. 

The  question  is,  whether  as  to  this  indirect  indebtedness 
of  A.  J.  Be  yd  to  the  bank,  by  reason  of  its  taking  his  paper 
to  another  party,  it  acquires  a  lien  upon  the  40  shares  of 
stock  and  thereoy  renders  worthless  his  deposit  of  tne  stock 
with  the  plaintiff  as  collateral.  When  the  stockholder,  as 
we  have  said^  makes  the  bank  his  creditor,  knowing  the 
Statute,  he  voluntarily  assents  to  the  stock  being  im  pounded 
and  waives  his  personal  property  exemption.  But  he  can- 
not be  thus  taken  as  giving  a  lien  on  his  stock  and  waiving 
his  constitutional  exemption  when  he  executes  a  bond,  or 
contracts  a  debt,  to  other  parties,  and  the  fact  tnat  such 
other  party  transfers  the  indebtedness  of  the  stockholder, 
either  by  sale  or  as  a  collateral  to  the  bank,  cannot  have 
the  effect  of  giving  to  th<)  indebtedness  a  security  it  did 
not  have  when  it  was  created,  nor  can  it  \^aive  in  invitum 
the  personal  property  exemption  which  the  debior  did  not 
do,  and  had  no  intention  of  doing,  ^  hen  the  contract  or  in- 
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debtedness  v^as  made.  Besides,  the  funds  of  the  bank  are 
a  truEt  fund^for  all  the  stocKholders,  and  if  it  is  admissible 
to  use  that  common  fund  for  buying  up  negotiable 
paper  or  other  indebtedness  of  a  stockholder  to  third  par- 
ties, and  immediately  securing  it  against  his  intention  by 
the  shares  of  such  stockholder  and  depriving  him  of  his  per- 
sonal property  exemption,  it  would  become  easier  for  the 
nanagers  of  any  corporation  to '^freeze  out"  any  stock- 
holder they  may  wish. 

Our  conclusion  is  that,  upon  a  reasonable  construction, 
the  statutory  lien  on  stock  is  intended  only  to  secure  the 
direct  indebtedness  which  the  stockholder  creates  with  the 
corporation,  either  as  principal  or  surety,  and  not  any  iiv 
voluntaiy  indebtedness  to  it  caused  by  the  purchase  of  his 
liabilities  incurred  to  third  parties.  Whitens  Bank  v. 
Toledo^  12  Ohio  St.,  601;  Bank  v.  Smallej/,  8upra;  Cook 
on  Stocks,  Sec.,  529;  2  Beach  Corp.,  Sec.  645;  Cross  y. 
Bank,  1  R.  T.,  39. 

This  being  the  construction  of  the  eSect  of  the  statutory 
lien  conferred  by  such  provisions  in  a  charter,  ii  has  no 
significance  and  is  purely  incidental,  that,  when  the  notes 
of  the  stockholder  Boyd  to  a  third  party  were  deposited 
with  the  bank  as  collaterals,  Boyd  himself  was  president 
of  the  bank.  The  lien  is  statutory,  and  not  conferred  by 
an  estoppel;  and  Boyd  as  president,  when  the  bank  took 
by  assignmeathis  indebtedness  to  a  third  party,  must  have 
understood  it  as  being  taken  like  any  other  stockholder's 
paper  thus  bought  in,  and  that  there  was  no  statutory  lien 
attached  to  it. 

We  concur  with  his  Honor  that  there  was  no  impairment 
of  whatever  lien  was  conferred  by  the  charter  by  the  de- 
lay of  the  bank  to  organize  till  after  the  statutory  period  of 
two  years  had  elapsed.  Code,  Sec.  688.  A  defect  of  that 
kind  cannot  be  taken  advantage  of  in  this  collateral  way. 
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The  sovereign  is  the  proper  party  to  set  it  up,  and  by  a 

direct  proceeding.     Navigation  Co.  v.  Ifeal^  10  N.  C.,  520; 

Elizabeth    City  Academy   v.    Lindaey^    28   N.    C,  476; 

AsheviUe  Division  No.  15  v.  Aston^  92  N.  C,  578. 

But  for  the  misdirection  to  the  jury  there  must  be  a  new 

trial. 

New  Trial. 


'      W.  F.  HENDERSON  v.  D.  W.  WILLIAMS,  et  als. 

Practice — Costs — Nonsuit — Witnesses  Not  Sworn. 

Where  a  defendant's  witnessee  are  present  when  the  case  is  called  for 
trial  but  are  not  sworn  or  tendered  because  plaintiff  takes  a  non- 
suit, the  costs  of  such  witnesses  are  properly  taxable  against  the 
plaintiff. 

This  was  a  motion  made  by  the  plaintiff  before  Clerk  of 
the  Superior  Court  of  Wilkes  county,  to  re-tax  bills  of  cost 
theretofoie  made  out  and  taxed  against  the  plaintiff,  and 
from  the  judgment  of  the  Cletk  the  plaintiff  appealed  to 
his  Honor  L.  L.  Green,  Judge,  at  Chambers.  The  sum- 
mons issued  in  the  original  cause  July  9,  1895,  returnable 
to  Fall  Term,  1895.  The  complaint,  alleging  injury  to 
plaintiff's  land,  was  filed  July  15,  1895.  The  answer 
denying  the  allegations  of  plaintiff's  complaint  was  filed 
at  Fall  Term,  1895.  At  Spring  Term,  1896,  of  Wilkes 
Superior   Court,  the  plaintiff  asked  for  a  continuance  for 

the  want  of  the  testimony  of  one Brown,  which  con- 

tinnance  his  Honor,  Judge  Nor\^ood,  granted  upon  the 
plaintiff  paying  the  cost  of  the  term. 

At  Fall  Term,  1896,  of  Wilkes  Superior  Court  the  case 
was  called,  and  the  plaintiff  in  open  court  took  a  non-suit. 
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On  Monday,  January  18,  1897,  the  plaiiitifif,through  his 
attorney,  L.  S.  Benbow,  came  before  the  Clerk  and  made 
a  motion  to  re-tax  the  cost  in  the  case  upon  the  grounds 
that  no  witness  should  be  allowed  to  prove  his  attendance, 
except  those  who  were  sworn,  examined  or  tendered 
against  the  party  cast.     No  witness  was  sworn. 

After  hearing  and  considering  the  motion,  ihe  Clerk  ad- 
judged that,  as  the  case  was  disposed  of  at  term  time,  he 
had  no  jurisdiction  to  order  cost  re- taxed. 

From  this  ruling  the  plaintiff  appealed  to  Green,  Judge, 
at  Chambers,  who  held  that  the  Clerk  erred  in  holding  he 
had  no  jurisdiction  to  order  the  cost  re-taxed.  And  the 
cause  was  remanded  to  the  Clerk,  who  was  commanded  to 
le-tax  all  the  cost,  from  commencement  of  the  action  en- 
tire, and  in  so  doing  to  allow  no  witnesses  subpoenaed  by  the 
defendants  to  be  taxed  against  the  plaintiff,  except  those 
who  were  sworn,  examined  or  tendered. 

From  this  judgment  the  defendant  appealed. 

Messrs.  Glenn  <£  Manly  and  W,  W,  Barber^  for  defend, 
ants  (appellants). 
No  counsel,  contra. 

Faircloth,  C.  J. :  The  summons  was  returnable  to  Fall 
Term,  1895.  At  Fall  Term,  1896,  the  plaintiff  took  a 
non-suit  and  judgment  was  entered  against  him  for  costs. 
The  defendant  had  witnesses  in  attendance  and  their  tickets 
were  taxed  against  the  plaintiff,  who  at  next  term  moved 
to  re-tax  the  costs  and  to  exclude  the  defendant's  wit- 
nesses' cost  on  the  ground  that  they  were  not  sworn,  ex- 
amined or  tendered  against  the  plaintiff.  His  Honor 
allowed  the  motion  and  directed  the  Clerk  accordingly. 

This  was  error.  The  case  was  brought  for  trial  at  Fall 
Term,  1896,  and  the  defendant  properly  had  his  witnesses 
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present.  He  had  no  opportuaity  to  s^ear,  examine  or 
tender  his  witnesses  by  reason  of  the  non-suit.  It  is  where 
a  trial  is  had  and  the  witnesses  are  not  sworn  or  tendered 
that  theii  costs  cannot  be  taxed  against  the  party  cast. 
Loftis  V.  RaxUr^  66  1?.  C,  340.  When  such  costs  are 
allowed,  see  Code^  Sections  528  and  532. 

Error. 


RICHARD  HAIRSTON  v.  R.  B.   GLENN,  Administrator  of  William 

Hairston. 

Husband  and    Wife — Wife^s  Earnings — Gift  from  Husband. 

1.  While  a  hufiband  is  entitled  to  the  earnings  of  his  wife,  he  may  con- 
sent to  their  becoming  and  remaining  her  separate  property,  the 
validity  of  the  gift  being  subject,  of  course,  to  the  same  rules 
which  govern  voluntary  conveyances  ;  hence, 

2:  Where  a  husband  and  wife  deposited  their  earnings  in  a  bank,  the 
former  telling  the  cashier  that  they  were  their  joint  earnings  and 
that  he  desired  a  certificate  in  their  joint  names,  and  it  was  so 
given,  and  no  rights  of  creditors  intervened  ;  UM^  that  the  trans- 
action was  a  valid  gift  of  one-half  of  the  money  to  the  wife. 

Civil  action,  heard  before  Hoke^  e/.,  at  January,  1897, 
Special  Term  of  Fobsyth  Superior  Court,  on  a  case  agreed 
as  folloiivs: 

Facts  agreed:  ''Ruth  Hairston  is  the  wife  of  William 
Hairston,  who  is  now  dead,  and  R.  B.  Glenn  is  his  adminis- 
trator. Richard  Hairston  and  Ruth  Hairston,  are  the  sole 
legatees  of  William  Hairston's  estate.  There  are  no  credi- 
tors. W.  Hairston  worked  for  wages  in  a  factoiy,  and, 
^ith  his  consent  and  knowledge,  Ruth  did  the  same.  As 
they  collected  their  wages,  tbey  would  deposit  them  in  the 
First  National   Bank,   taking  certificates  for   the  same. 
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They  always  went  to  the  bank  together,  and  William  told 
the  cashier,  in  presence  of  Ruth,  that  the  money  belonged 
to  both  of  them,  was  their  earnings,  and  that  he  wanted 
the  certificate  made  out  in  the  name  of  William  and  Ruth 
Hairston,  and  that,  in  case  of  the  death  of  either  of  them, 
he  wanted  the  survivor  to  have  all  the  money.  At  his  re- 
quest and  by  his  direction,  the  certificate  was  made  in  their 
joint  names,  and  returned  by  the  cashier  to  William. 
Seven  hundred  and  fifty  dollars  is  now  in  the  hands  of  the 
administrator.  Plaintiff  contends  that  this  amount  should 
be  distributed  by  the  administrator,  and  the  administrator 
and  Ruth  contend  that  this  half  of  the  $1,500  certificate 
belongs  absolutely  to  the  defendant,  Ruth.  The  court, 
upon  these  facts,  is  asked  to  direcD  the  proper  distribution 
of  the  fund. ' ' 

His  Honor  rendered  judgment  as  follows:  ^'It  is  ad- 
judged that  the  intestates,  William  Hairston  and  Ruth  Hair- 
ston are  tenants  in  common,  and  are  entitled  to  one-half  of 
the  money,  and  that  on  the  death  of  William  his  pait  be- 
longed to  his  administrator,  and  should  be  collected  by  R. 
B.  Glenn,  administrator;  that  the  other  half  is  the  prop- 
erty of  Roth,  and  should  ke  delivered  to  her;  and,  it  ap- 
pearing that  the  bank  holds  the  fund,  the  bank  is  hereby 
authorized  to  pay  the  same  to  Ruth  Hairston,  now  Ruth 
GriflSth,  or  to  her  attorneys,  Glenn  &  Manly.  It  is  fur- 
ther ordered  that  plaintiff  take  nothing  by  the  suit,  and  is 
not  entitled  to  the  relief  asked,  and  that  defendant  go  with- 
out day,"  &c. 

Mr.  J.  S.  Gwgan^  for  plaintiff  (appellant). 
3[r.  Clement  Manly ^  for  defendant. 

Faihcloth,  C.  J, :  Willianr*  Hairston,  intestate  of  defend- 
ant, Glenn,  and  his  wife  Ruth,  worked  together  in  a  fac- 
tory and  accumulated  $1,500  in  money.     They  went  to- 
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gether  and  deposited  the  same  in  the  bank,  taking  a  certifi- 
cate in  their  joint  names,  William  stating  to  the  cashier,  in 
her  presence,  that  these  were  their  earnings;  that  he  t^  anted 
the  certificate  in  both  theit  names,  and  that  'Mn  case  of  the 
death  of  either  of  them  he  \v anted  the  survivor  to  have  all 
the  money.''  The  question  of  survivorship  is  not  oefore 
us,  as  Rath  claims  ouly  one -half  of  the  money,  and  to  that 
we  think  she  is  entitled. 

It  is  admitted  that  prior  to  1868  the  husband  was  en- 
titled to  the  earnings  and  services  of  his  wife.  The  Con- 
stitution of  1868  and  the  marriage  act  (1871-2),  Codcj  Ch. 
42,  makes  the  wife's  property  her  separate  estate,  &o., 
but  it  has  been  held  that  the  wife's  earnings  are  still  the 
property  of  her  husband,  because  he  is  still  under  obliga- 
tion to  maintain  and  support  her  and  children,  and  because 
the  Constitution  does  not  change  his  common  law  rights  in 
that  respect.  Bake  r  v.  Jorddn,  73N.  C,  145;  Syme  v. 
Riddle,  88  N.  C,  463.  In  the  latter  case  it  was  stated 
arguendo:  ^'Doubtless  a  husband  may  consent  that  the  fruit 
of  his  wife's  toils  shall  be  her  own,  and  constitute  her  sep- 
arate estate;  but  in  such  case  her  title  will  vest  upon  his 
consent  and  not  upon  the  law;  and  the  validity  of  the  gift, 
as  against  his  creditors,  will  depend  upon  the  same  rules 
which  govern  other  conveyances  from  him  to  her."  That 
question  is  no^  raised  in  the  present  case,  and  we  hold  it 
to  be  the  la\^ .  The  same  principle  was  held  in  Kee  v. 
V(i88er^  37  N.  C,  553;  Springfield  Inst,  v.  Copeland^  39 
Am.  St.  Rep.,  489;  Peterson  v.   Mulford^  36  K  J.,  481. 

The  agreed  facts  in  this  case  fail  to  sbow  that  the  hus- 
band intended  to  exercise  his  marital  rights  over  his  wife's 
money,  but  they  show  that  be  intended  that  his  wife  should 
own  hei  share,  free  from  any  claim  of  his,  i,  e.^  he  gave  to 
her  her  part  of  their  earnings,  and  there  is  nothing  in  the 
legislation  of  the  State  nor  in  the  policy  of  the  law  to  for- 
bid his  doing  so.  Affirmed. 
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BALTIMORE  BUILDING  AND  LOAN  ASSOCIATION  v.  W.  L. 

BETHEL. 

Action  to  Recover  Land — Deed — Description, 

Where,  to  the  description  of  a  lot,  by  metes  and  bounds,  in  a  deed,  were 
added  the  words :  **  This  lot  is  known  as  Lot  No.  13,  *  *  *  and 
upon  this  lot  the  Hotel  Bethel  stands,''  and  it  appeared  that  the 
hotel  building  extended  over  the  line  and  covered  a  part  of  Lot 
No.  12 ;  HeMy  that  no  part  of  Lot  No.  12  passed  by  the  deed,  the 
hotel  bein^  mentioned  only  as  a  further  means  of  locating  Lot 
No.  13. 

Action  to  recover  laod,  tried  before  Roke^  «/.,  and  a 
jury,  at  January,  1897,  Special  Term  of  Fobsyth  Superior 
Court.  Upon  an  intimation  from  his  Honor  that  plaintiff 
could  not  recover  such  part  of  Lot  Ko.  12  as  v« as  covered 
by  the  ''Hotel  Bethel,''  the  plaintiff  took  a  non-suit  and 
appealed. 

Messrs.  J.  S.  Qrogan  and  Watson  <&  Buxton^  for  plaintiff 
(appellant). 

Messrs,  A,  H,  Eller  and  Glenn  i&  Manly ^  for  defendant. 

FuRCHEs,  J. :  This  is  an  action  of  ejectment.  The  de- 
fendant, for  the  purpose  of  securing  money  borrowed  from 
the  plaintiff,  executed  a  deed  of  trust  to  one  Grogan,  by 
which  he  convejed  to  said  trustee  L«ot  No.  13  in  the  city 
of  Winston.  The  description  contained  in  the  deed  is  as 
follows:  **Beginning  at  the  corner  of  Lot  No.  12  and  lun- 
ning  southwardly  the  west  side  of  Chestnut  street  44  feet 
3  inches  to  Seventh  street,  thence  westward  with  said  Sev- 
enth street  l'»0  feet  to  an  alley,  thence  northward  with  said 
alley  39  feet  11  inches  to  the  line  of  Lot  No.  12,  thence 
eastward  with  the  line  of  Lot  No.  12,  100  feet  to  the  be- 
ginning. This  lot  is  kno\^  as  Lot  No.  13  on  the  Show 
ground  plot,  recorded  in  the  Register's  office  in  Book  42, 
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page  274,  and  upon  this  lot  the  Hctel  Bethel  is  erected/' 
Grogan,  trustee,  sold,  and  plaintiff  bought  and  brings  this 
action. 

In  fact,  the  Hotel  Bethel  is  erected  on  Lot  No.  13,  but 
extends  over  the  line  between  lots  No.  12  and  13,  eight 
feet  oa  Lot  No.  12,  and  this  action  is  to  recover  this  eight 
feet  of  Lot  No.  12. 

Plaintiff  contends  that  the  language  used  in  the  closing 
i^entence  of  the  description — ^^and  upon  this  lot  the  Hotel 
Bethel  is  erected*' — controls  the  description;  and  thereby 
this  eight  feet  was  conveyed  by  the  deed  of  trust  to  Grogan 
and  ky  him  to  the  plaintiff —it  being  admitted  that  the 
Grogan  deed  to  plaintiff  contains  identically  the  same  de- 
scription as  that  in  the  deed  of  trust. 

But  we  do  not  agree  ^  ith  the  plaintiff.  If  the  mortgage 
had  been  a  con veyance  of  the  ^ ' Hotel  Bethel,'*  situate  on 
Lot  13,  we  would  say  it  conveyed  the  ground  upon  which 
it  stood,  so  far  at  least  as  the  mortgagor  was  concerned, 
and  he  would  be  estopped  to  deny  that  it  did.  But  that  is 
not  the  case  here.  The  grant  is  of  Lot  No.  13  specifically  de- 
scribed by  metes  and  bounds,  calling  for  the  line  of  Lot 
No.  12,  and  the  hotel  is  onlv  mentioned  as  a  further  means 
of  locating  the  property. 

We  are  unable  to  distinguish  this  case  from  that  of  Mid- 
gett  v.  Twiford^  at  this  teim,  and  it  must  be  governed  by 
what  is  said  in  that  case. 

AiBrmed. 


120—44 
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ADA  DUFFY  v.  CHARLES  DUFFY. 
Divorce  A  Vinculo  Matrimonii — Alimony. 

Upon  the  granting  of  an  absolute  divorce,  all  rights  arising  out  of  the 
mWriage  cease  and  determine  (Code,  Section  1295),  and  hence  the 
Court  has  no  power  in  such  case  to  allow  permanent  alimony. 

AoTioN  for  divorce,  tried  before  Ilokej  «/.,  and  a  jury,  at 
January  Special  Term,  1897,  of  Foesyth  Superior  Court. 

Upon  a  finding  by  the  jury  that  defendant  had,  prior  to 
March  13,  1895,  abandoned  and  lived  separate  and  apart 
from  plaintiif  for  two  consecutive  years,  an  absolute  divorce 
was  granted  the  plaintiff,  who,  thereupon,  moved  for  an 
alio  i^ance  for  her  future  support.  His  Honor  denied  the 
motion  on  the  ground  that  the  court  had  no  povc  er  to  make 
such  allowance  and  plaintiff  appealed. 

Mr.  A,  E.  Holton^  for  plaintiff  (appellant). 
Mr.  J.  S.  Grogan^  for  defendant. 

Faircloth,  C.  J. :  The  plaintiff  sued  foi  and  obtained 
a  judgment  ^Hhat  the  bonds  of  matrimony  between  plain- 
tiff and  defendant  be  dissolved  as  to  this  plaintiff. '^  The 
plaintiff  then  moved  for  an  order  and  judgment  for  an  al- 
lowance by  the  month  or  in  gross  for  her  future  support. 
His  Honor  held,  as  a  matter  of  law,  that  he  had  no  power 
to  make  an  order  for  future  support  of  the  plaintiff.  This 
is  the  only  question  before  us  in  this  appeal,  and  there  was 
no  error  in  his  Honor's  conclusion. 

Ac  common  law,  where  a  divorce  a  vincvlo  matrimonii 
was  granted,  no  allowance  for  the  future  support  of  the 
wife  was  given,  and  we  have  no  Statute  in  this  State  allow- 
ing it.  An  allowance  for  her  hene&t  pendente  lite  or  in  case 
of  separation  from  bed  and  board  is  authorized  and  regn- 
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lated  by  The  Code,  Chapter  29.  Section  15i95  of  that 
Chapter  says  ^hen  an  absolute  divorce  is  decreed «  ^'all 
rights  arising  out  of  the  marriage  shall  cease  and  deter- 
mine, and  either  party  may  marry  again. ^' 

Affirmed. 


WEST-END  HOTEL  AND  LAND  COMPANY  v.  T.  B.  CRAWFORD. 

Principal  and  Agent — Sale  of  Land  by  Agent — Authority  to 

Hescind  Sale. 

1.  It  is  the  duty  of  one  dealing  with  an  agent  of  limited  powers  **  to  look 

out  for  the  power  "  and  its  extent  in  contracting  for  the  principal. 

2.  The  authority  of  an  agent  to  sell  land  does  not,  per  se,  confer  authority 

to  cancel  the  trade  without  the  principars  knowledge  or  consent 
and  the  hurden  of  proving  the  agent's  authority  to  rescind  is  on 
the  one  relying  upon  it. 

Civil  action,  for  the  purchase  price  of  land,  tried  be- 
fore Brown,  J.,  and  a  jury,  at  December,  1895,  Special 
Term  of  Forsyth  iSuperior  Court.  There  was  a  verdict, 
followed  by  judgment,  for  the  plaintiff  and  defendant  ap- 
pealed. 

Mes&rs,  Watson  c6  Buxton,  for  plaintiff. 

Messrs.  Glenn  di  Manly,  for  defendant  (appellant). 

Faircloth,  C  J. :  Plaintiff  sold  Lot  200  at  auction  to 
defendant,  who  was  to  pay  a  part  cash  and  give  notes  for 
balance.  No  cash  was  ever  paid,  but  notes  were  given 
for  the  whole  amount.  No  bond  for  title  was  given,  as  no 
cash  was  paid.  Plaintiff  now  tenders  deed  and  demands 
judgment.  These  facts  are  admitted,  and  the  defence  set 
up  is  that  sui)sequentl7  the  plaintiff^s  agent  agreed  to  re- 
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scind  and  cancel  the  contract  of  sale.  This  is  denied  by 
plaintiff,  and  the  evidence  was  conflicting.  Bat  assuming 
defendant's  evidence  to  be  true,  it  does  not  appear,  nor 
was  any  evidence  offered  to  that  effect,  that  the  agent  had 
authority  to  rescind  the  contract.  The  authority  of  an 
agent  to  sell  land  does  not  per  8e  confer  authority  to  can- 
cel the  trade  without  the  prinoipal's  knowledge  or  notice, 
and  the  burden  of  showing  the  agent's  authority  to  rescind 
rested  on  the  detendant  in  this  case,  which  was  not  done. 
It  is  the  duty  of  one  dealing  with  an  agent  of  limited  pow- 
ers 'Ho  lookout  for  the  power"  and  its  estent  in  contract- 
ing for  the  principal.  Earp  v.  Richardwn^  <S1  !N".  C,  5; 
Bigg%  v.  Im.  Co.y  88  N.  C,  141.  The  Statute  of  Frauds 
is  not  pleaded,  and  we  have  no  question  on  that  matter. 

The  defendant  offered  to  prove,  by  his  o^n  oath,  what 
Woods  had  told  him  about  the  lot.  This  was  hearsay,  and 
therefore  incompetent. 

Affirmed. 


DIXIE  CIGAR  COMPANY  v.  SOUTHERN  EXPRESS  OOMPANY. 

Common    Carriers — Limiting  Liability — Unreasonable  Restric- 
tions, 

1.  Stipulations  in  a  bill  of  lading  restricting  the  common  law  liability  of 

a  common  carrier  are  invalid  unless  reasonable,  because  the  parties 
are  not  dealing  on  an  equal  footing. 

2.  Where  an  express  bill  of  lading  contained  a  stipulation  that  the  com- 

pany should  not  be  liable  for  loss  or  damage,  unless  demand  there- 
for should  be  made  within  thirty  days  from  the  date  of  the  bill  of 
lading,  and  the  company  instructed  its  agents  not  to  return  unde- 
livered packages  until  the  expiration  of  thirty  days  from  their 
arrival  at  their  destination  ;  Hdd,  that  the  stipulation  was  unrea- 
sonable and  void. 
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Civil  action,  tried  before  IToke^  «/.,  and  a  jory,  at  Janu- 
ary, 1897,  Special  Term  of  Forsyth  Superior  Court  upon 
appeal.  The  plaintiff  complained  for  the  value  of  a  pack- 
age vvorth  $27.50  which  it  delivered  to  defendant  in  April, 
1893,  to  be  shipped  to  Katan,  'Mexico,  and  which  was  not 
deUvered  as  agreed. 

The  receipt  given  by  the  Express  company  contained  the 
foUov^ing  stipulation:  ^4n  no  event  shall  the  Southern 
Express  Company  be  liable  for  any  loss  or  damage,  unless 
the  claim  therefor  shall  be  presented  to  them  in  writing  at 
this  cfflce  within  thirty  days  after  this  date,  in  a  statement 
to  which  this  i^eceipt  shall  be  attached." 

Upon  the  back  of  the  envelope  used  by  the  defendant 
company  in  transmitting  package  was  an  instruction  to  its 
agents  as  follows:  ''If  not  delivered  in  33  days  return  to 
shipper,  unless  otherwise  specifically  instructed." 

His  Honor  held  that  the  stipulation  in  the  receipt,  as  to 
giving  thirty  days^  notice  in  writing,  <&c.,  was  unreason- 
able, and  that  the  failure  of  plaintiff  to  comply  therewith 
would  not  prevent  recovery. 

There  was  a  verdict  for  plaintiff,  and  from  the  judgment 
thereon  defendant  appealed 

Messrs,  Jones  (&  Patterson^  for  plaintiff. 

Messrs.  Watson-  <&  Buxton^  for  defendant  (appellant). 

Clark,  J. :  Stipulations  in  a  bill  cf  lading  restricting  the 
common  law  liability  of  a  common  carrier  are  invalid,  un- 
less reasonable;  because  the  parties  are  not  dealing  on  an 
equal  footing.  Railroad  v.  Lockwood^  17  Wall.,  357. 
We  think  his  Honor  properly  held  that  a  stipulation  that 
the  defendant  \iould  not  be  liable  unless  there  is  a  de- 
mand in  writing  made  within  30  days  from  the  date  of  the 
bill,  of  lading  was  unreasonable  and  void.     The  instructions 
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to  its  agents  upon  the  back  of  the  defendant's  envelopes 
and  packages  recognize  this,  for  those  instructions  require 
the  agent  at  the  receiving  point,  when  the  consignee  can- 
not be  found,  to  notify  him  through  the  mail,  and  if  the 
package  is  not  delivered  in  30  days  to  return  it  to  shipper. 
This  contemplates  the  loss  of  time  going  and  returning,  plus 
30  days'  detention  at  the  receiving  point.  To  require,  there- 
fore, every  shipper  to  visit  the  express  office  and  demand 
in  writing  pay  for  his  package,  before  the  time  has  expired 
in  which  it  should  be  returned,  under  penalty  of  losing  pay 
for  same  if  lost  by  negligence  or  other  default  of  the  Ex- 
press Company,  is  an  unreasonable  requirement.  The  con- 
signor, having  entrusted  the  package  to  the  common  car- 
rier for  a  consideration,  is  entitled  to  rely  upon  the  carrier's 
doing  its  duty  without  worrying  its  agents  or  himself  with 
constant  inquiries  whether  it  has  done  so  or  not.  If  the 
package  is  returned  for  faUure  to  find  the  consignee,  or  is 
lost  or  stolen,  the  carrier  should  notify  the  consignor.  We 
are  inclined  to  think,  in  analogy  to  the  ruling  as  to  telegraph 
companies  {SherriU  v.  TeL  Co.^  109  N.  C,  527),  that  a  stip- 
ulation would  be  reasonable  that  the  consignor  or  con- 
signee should  make  his  demand,  within  6  D  days  after  he  has 
notice  of  his  loss  or  damage,  that  he  intends  to  hold  the 
carrier  responsible  foi  negligence  or  other  default,  so  that 
the  carrier  may  perpetuate  the  evidence  of  its  shifting 
agents,  and  this  does  not  abridge  the  statutory  time  in  which 
the  action  can  be  brought. 

The  stipulation  here  being  void,  and  the  action  having 
been  brought  within  three  years,  the  plaintiff  was  entitled 
to  recover. 

No  Error. 
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UNITED  STATES  WATCH  CASE  COMPANY  v,  SOUTHERN  EX- 
PRESS COMPANY. 

Common    Carriers — Unreasonable    Restriction    of   Liability — 
Waiver  of  Stipulation  Limiting  Liability. 

1.  A  stipulation  by  an  express  company  contained  in  its  bill  of  lading  that 

it  shall  not  be  liable  for  loss  or  damage,  unless  demand  of'payment 
therefor  is  made  within  30  days  from  the  date  of  the  bill  of  lading, 
is  an  uni'easonable  restriction  of  its  liability. 

2.  Such  stipulation,  even  if  not  unreasonable,  was  waived  by  stating,  in 

answer  to  the  shipper's  demand  for  the  return  of  the  package,  that 
the  company  was  searching  for  it  and,  when  found,  by  accepting 
the  shipper's  instructions  to  sell  it. 

Civil  action,  tried  at  January,  1897,  Special  Term  of 
Forsyth  Superior  Court  before  Hbke^  J.^  and  a  jury. 

The  plaintiff  complainea  for  the  non-payment  of  the  sum 
of  seven  dollars,  the  value  of  a  package  delivered  by  it  to 
the  defendant  to  be  sent  C.  O.  D.  to  Westville,  S.  C,  from 
Winston,  N.  C. 

It  appeared  from  the  testimony  that  the  package  was  de- 
livered to  defendant  for  shipment  on  October  28,  1892; 
that  the  time  between  Winston,  N.  C,  and  Westville,  S. 
C,  was  two  or  three  days;  that  hearing  nothing  of  the 
package,  plaintiff  ordered  its  return,  whereupon,  after  trac- 
ing it,  the  defendant  located  it  at  Westville  and  asked  for 
instructions,  and  on  29th  November,  1892,  plaintiff  sent 
instructions  to  sell  package  for  ^6  or  to  return  it;  that  not 
having  any  report  from  defendant,  plaintiff  made  two  or 
thre€  claims  or  demands  for  the  package,  to  which  no  at- 
tention was  paid  until  in  July,  1893,  defendant  notified 
plaintiff  that  the  package  had  been  stolen.  Plaintiff  then 
made  written  demand  for  the  package  on  July  25,  1898, 
which  has  never  been  complied  with. 

Defendant  relied  upon  the  Statute  of  Limitations  and 
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on  a  stipulation  contained  in  its  bill  of  lading  that  the  com- 
pany should  not  be  liable  for  any  loss  or  damage  unless  the 
claim  therefor  should  be  presented  in  writing  within  thirty 
days  after  date  of  bill  of  lading.  His  Honor  held  that  the 
stipulation  relied  on  by  defendant  was  unreasonable,  and, 
if  not,  it  was  viaived  by  conduct  of  defendant,  and  that  the 
cause  of  action  hailing  accrued  in  July,  1893,  the  action 
was  not  barred. 

There  was  verdict  followed  by  judgment  for  the  plain- 
tiff and  defendant  appealed. 

Messrs.  Jones  <&  Patterson^  for  plaintiff. 

Messrs.   Watson  <&  Buxton^  for  defendant  (appellant). 

Clark,  J. :  The  stipulation  that  the  defendant  should 
not  be  liable  for  loss  or  damage,  unless  demand  \^as  made 
in  writing  within  thirty  days  from  the  date  of  bill  of  la- 
ding, was  held  an  unreasonable  restriction  of  the  common 
law  liability  of  a  common  carrier  and  void  in  Cigar  Co,  v. 
Express  Co. ,  ante.  But,  aside  from  that,  the  defendant 
ivaived  this  stipulation  and  is  estopped  by  answering  plain- 
tiff's demand  for  return  of  the  package  that  it  was  search- 
ing for  it,  and  then,  when  it  was  found,  accepting  plaintiff^s 
instruction  to  sell  the  same.  It  was  not  until  July,  1893, 
that  the  defendant  notified  the  plaintiff  that  the  package 
was  stolen.  The  demand  in  writing  was  made  within  30 
days,  and  action  was  brought  within  3  years  {The  Code^ 
155,  (1)  after  that  date. 

No  Error. 
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F.  E.  SHOBER  et  als.  v.  W.  H.  WHEELER  et  als. 

Judgment — Effect 

In  an  action  to  set  aside  certain  deeds  as  fraudulent  and  to  foreclose  a 
mortgage,  a  commissioner  was  directed  to  sell  all  of  the  defendant's 
real  estate  mentioned  in  the  complaint  except  that  part  allotted  to 
defendant  as  a  homestead  (which  excepted  part  was  included  in  the 
mortgage  foreclosed) ;  the  commissioner  sold  one  of  the  tracts,  but 
his  report  was  not  confirmed.  Subsequently,  the  court  ordered  the 
commissioner  to  sell  the  rest  of  the  part  allotted  as  a  homestead,  in 
case  the  other  property  did  not  sell  for  enough  to  discharge  the  liens  ; 
Heldj  that  the  effect  of  the^first  judgment  was  not  a  final  adjudica- 
tion,  vesting  title  to  the  homestead  in  the  defendant,  so  as  to  render 
inoperative  and  void  the  subsequent  order. 

Civil  action,  heard  before  /7o^«,  «/.,  at  August  Term, 
1896,  of  Forsyth  Superior  (/ourt,  upoa  the  report  of  a 
Commissioner,  who  had  been  directed  to  sell  the  lands  de- 
scribed in  the  complaint. 

The  defendart  appealed  from  the  order  f*.onfirming  the 
sale  of  the  lands  embraced  in  the  mortgages,  a  part  of 
which  had  been  allotted  to  him  as  a  homestead,  and  which, 
in  the  original  order  of  sale,  the  Commissioner  had  been 
directed  not  to  sell,  but  by  a  subsequent  order  he  was 
directed  to  sell  in  case  a  resort  to  it  should  be  necessary  to 
discharge  the  liens. 

Messrs.    Watson  <J&  Buxton^  for  plaintiflFs. 
Messrs,   Jones  cfe  Patterson^   J,  S.  Grogan,  A.  H.  EUer 
and  A.  E  Ilolton^  for  defendants  (appellants). 

MoNTaoMEEY,  J.  \  lu  the  judgment  of  December  Term, 
1893,  Judge  Winston  appointed  W.  B.  Siafford  receiver 
^'of  all  the  land  and  real  estate  described  in  the  complaint 
in  this  action. ' '  That  part  of  the  r  eal  estate  of  defendant 
(appellant),  which  was  allotted  to  him  as  a  homestead,  after. 
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the  execution  of  the  mortgage  set  out  in  the  complaint, 
was  included  in  the  tract  called  in  the  complaint  the  '^Home 
Place,'-  Stafford  was  also  made  a  Commissioner  and  7(as 
instructed  to  sell  the  laud  mention^Kl 'in  the  complaint  ex- 
cept the  part  whicJi  had  been  allotted  to  the  defendant  as 
his  homestead,  aod  also  to  report  to  the  court  the  particu- 
lars of  the  judgment  and  mortgage  indebtedness  of  the  de- 
fendant. The  Commissioner  exposed  one  of  the  tracts  of 
land  to  public  sale  and  reported  the  same  to  the  court, 
but  the  report  was  not  confirmed.  Afterwards  Judge 
Bryan,  by  another  order  in  the  cause,  instructed  the  Com- 
missioner to  make  sale  of  the  property  and  report  to  the 
next  term  of  the  court.  In  this  order  he  directed  the  Com- 
missioner to  sell  also  the  homestead  if,  after  having  sold  the 
other  real  estate,  the  amount  of  the  sales  from  that  source 
should  appear  insufficient  to  pay  the  mortgage  liens.  An 
exception  was  noted  to  the  order  of  Judge  Bryan  and  the 
same  is  brought  up  on  appeal. 

In  the  argument  here  the  contention  of  the  defendant 
was  that  the  judgment  of  Judge  Winston  was  one  of  con- 
sent, final  in  its  character  and  in  some  way  or  other  passed 
the  title  and  right  of  pos<iession  of  the  homestead  to  the 
defendant,  and  that  Judge  Bryan's  decree,  ordering  the 
homestead  to  be  sold  under  the  contingency  therein  named, 
was  void. 

We  fail  to  see  that  the  judgment  of  Judge  Winston,  at 
December  Term,  1893,  \^as  by  consent  in  the  sense  that 
the  homestead  of  the  defendant  was  to  be  exempted  from 
the  mortgage  debt  of  the  defendant.  There  is  no  such  ad- 
judication in  the  order.  Judge  Winston  and  the  counsel 
no  doubt  thought  that  the  real  estate  conveyed  in  the  mort- 
gages, other  than  that  part  vvhich  had  been  allotted  to  the 
defendant  as  a  homestead,  would  be  sufficient  to  pay  the 
jnortgage  debts  and  therefore  the  sale  of  the  homestead 
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Tvould  not  be  neoessary.  Bat,  when  later  on  it  appeared 
that  it  woald  be  neoessaiy  to  sell  all  of  the  real  estate,  in- 
cluding the  homestead,  to  pay  the  mortgage  debts.  Judge 
Bryan  made  the  decree  ordering  the  sale  of  the  homestead 
under  the  contingency  named.  The  exception  to  that  order 
and  judgment  cannot  be  sustained.  The  exception  to  the 
judgment  of  Judge  Hoke,  made  at  the  August  Term,  1896, 
was  abandoned  here. 

No  Error. 


WACHOVIA  LOAN  AND  TRUST  COMPANY,  Receiver  of  J.  W.  Al- 

spaugh,  V.  W.  S.  FORBES  et  al. 

Action  to  Set  Aside  Fraudulent  Conveyance — Fraudulent  Intent 
— Trial — Burden  of  Proof — Evidence — Dealings  Between 
Mortgagor  and  Mortgagee. 

1.  Where,  in  the  trial  of  an  action  to  set  aside  a  sale  as  fraudulent,  it  ap- 

peared that  the  relation  of  the  parties  to  the  sale  was  not  such  as  to 
raise  a  presumption  of  fraud,  the  burden  of  proving  fraudulent  in- 
tent was  properly  put  upon  the  plaintiflF. 

2.  Where,  in  the  trial  of  an  action  to  set  aside  a  sale  as  fraudulent,  the 

trial  judge,  in  reciting  the  several  grounds  on  which  the  jury  might 
find  a  sale  void,  as  in  fraud  of  grantor's  creditors,  inadvertently 
used  the  conjunction  "and,"  but  in  a  subsequent  part  of  the  charge 
stated  the  grounds  properly,  connecting  them  with  the  disjunctive 
**or;"  Held  J  that  the  error  was  cured. 

• 

3.  Where  the  burden  of  proving  the  bona  fides  of  a  transaction  is  upon  the 

defendant,  he  may,  without  introducing  any  evidence,  rely  on  evi- 
dence introduced  by  the  plaintiff  from  which,  if  sufficient,  the  jury 
may  find  the  transaction  to  have  been  in  good  faith. 

4.  Inadequacy  of  price  will  not,  in  itself,  vitiate  a  transaction;  and,  where 

a  pledgee  of  stocks  of  the  face  value  of  $21,000  bought  them  from 
the  pledgor  for  $7,000,  and  the  jury  found  that  the  transaction  was 
bona  fide,  but  that  the  stocks  were  worth  $8,500,  the  sale  will  not  be 
declared  a  legal  fraud  and  void. 
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Civil  action,  brought  by  the  plaiatiflf  corporation,  as  re- 
ceiver of  the  estate  of  J.  W.  Alspaugh,  to  set  aside  the 
sale  of  certain  stocks  by  the  said  Alspaugh  to  the  defend- 
ant who  held  them,  at  the  time  of  sale,  as  collateral  for  a 
debt  due  to  him,  and  tried  before  Brown^  J,^  and  a  jury, 
at  December  Term,  1895,  of  Forsyth  Superior  Court. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
The  issues  were  found  in  favor  of  the  defendants,  and  from 
a  judgment  dismissing  the  action  the  plaintiff  appealed. 

Messrs.  Janes  cfe  Patterson  and  A.  E.  HoU'On^  for  plain- 
tiff (appellant). 

Messrs.  Watson  cfe  JStixton,  Glenn  dc  Manly  and  H.  H. 
Scott,  for  defendants. 

FuRCHEs,  J.:  This  case  discloses  these  facts:  That  the 
defendant,  Alspaugh,  being  in  debt  to  the  defendant, 
Forbes,  had,  in  1893,  executed  to  Forbes  a  mortgage  deed 
on  real  estate  for  $10,00D,  which  mortgage  had  not  been 
registered  on  the  9th  of  February,  1894:;  that  prior  to  the 
9th  of  February,  1894,  the  defendant,  Alspaugh,  had  bor- 
rowed of  defendant,  Forbes,  other  sums  of  money,  not  em- 
braced in  the  $10,000  mortgage,  to  the  amount  of  $7,000; 
that  as  a  security  for  this  last  mentioned  sum  the  defend- 
ant, Alspaugh,  had  pawned  with  the  defendant,  Forbes, 
certificates  of  stock  which  he  owned  in  the  Empire  Plaid 
Mills,  in  the  A.  II.  Motley  Tobacco  Co.  and  the  Cumber- 
land Mills  Co.,  three  corporated  companies  under  the  above 
names,  amounting  in  the  aggregate  to  over  $21,000  par 
value;  that  on  the  9th  day  of  February,  1894,  the  defend- 
ant, Alspaugh,  sold  these  stocks  to  the  defendant,  Forbes, 
for  the  sum  of  $7,000,  or,  in  other  words,  in  payment  of 
the  debt  for  which  they  were  pledged.  Alspaugh  was 
badly  insolvent  ai  this  time,  ol  which  fact  the  defendant, 
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Forbes,  had  notice,  and  on  the  next  day  (February  10),  Al- 
spaagh  made  a  general  assignment  to  D.  Schenck,  as  trus- 
tee. The  plaintiff,  as  receiver,  appointed  at  the  instance 
of  judgment  creditors,  irstitutes  this  action  to  vacate  this 
sale  of  stock  by  defendant,  Alspaugh,  to  defendant,  Forbes, 
upon  the  ground  of  fracd. 

The  defendant,  Forbes,  answers  and  denies  the  allegation 
of  fraud.  But  he  admits  in  his  amended  answer  that  on 
the  9th  day  of  February,  1894,  an'^  for  a  long  time  before 
that,  he  had  in  his  possession  the  stocks  mentioned,  which 
he  held  as  security  for  $7,000  loaned  to  the  defendant, 
Alspaugh.  And  on  that  day  it  was  agreed  between  him 
and  Alspaugh  that  he  should  become  the  absolute  owner  of 
them,  and  lie  "thinks"'  he  surrendered  to  Alspaugh  the 
notes  he  held  as  evidence  of  this  $7,000  indebtedness. 

On  the  trial  the  defendants  offered  no  evidence.  But 
plaintiff  offered  in  evidence  a  deposition  of  defendant, 
Forbes,  taken  in  another  action,  as  declarations  and  ad- 
missions of  said  Forbes.  This  deposition  furnished  evi- 
dence tending  to  show  knowledge  of  Alspaugh^s  insolvency 
on  the  9th  of  February,  1894,  and  that  Forbes  took  the 
tttccks  in  satisfaction  of  the  debt  for  which  they  were 
pledged,  and  that  he  did  not  know  the  value  of  said  stocks, 
and  made  no  inquiry  of  Alspaugh,  nor  any  one  else,  as  to 
their  value.  But  it  also  tended  to  show  the  bona  fides  of 
the  transaction,  and  that  he  had  paid  $7,000  for  them, 
which  he  alleges  was  a  fair  and  reasonable  price  for  these 
stocks. 

The  court  submitted,  without  objection,  the  following 
issues  to  the  jury: 

1.  '*  Was  the  sale  and  transfer  of  the  stocks,  described  in 
the  complaint,  made  on  February  9,  1894,  by  J.  W.  Al- 
spaugh to  W.  S.  Forbes,  fraudulent  and  void  as  to  the 
creditors  of  Alspaugh?     Answer:  No." 
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2.  *'At  the  date  of  the  said  sale,  to- wit,  February  9, 
1894:,  and  prior  thereto,  did  defendant,  Forbes,  hold  the  said 
stock  in  his  possession  as  collateral  security  for  a  debt  then 
due  to  Foibes  by  Alspaugh,  as  alleged  in  defendant's  answer? 
Answer:  Yes." 

3.  ^^If  so,  what  sum  was  actually  due  and  owing  on  said 
debt  by  Alspaugh  to  Forbes,  February  9,  1894?  Answer: 
$7,070." 

4.  '^  What  was  the  actual  value  of  said  stock  at  the  time 
of  said  sale?     Answer:  $8,500." 

In  the  charge  of  the  court  the  burden  of  pi  oof  upon  the 
first  issue  (an  to  the  fraudulent  intent)  ^  as  put  upon  the 
plaintiff.  But  upon  the  second  issue  (as  to  the  transfer  of 
the  pledged  stock  by  Alspaugh  to  Forbes)  the  court  put  the 
burden  as  to  the  bona  Jldes  and  full  and  fair  consideration 
on  the  defendants.  The  plaintiff  complains  of  this  division 
of  the  subject  by  the  Judge,  and  insists  that  the  burden  of 
both  issues  should  ha^e  been  put  upon  the  defendants. 
We  do  not  think  so.  The  two  issues  were  as  distinct  as  if 
they  had  been  in  separate  actions  and  were  governed  by 
different  rules  and  distinct  principles.  There  being  no  rela- 
tion between  the  defendants  that  created  a  presumption  of 
fraud  as  to  the  first  issue,  the  burden  was  upon  the  plain- 
tiff. 

But  as  to  the  second  issue,  when  it  was  shown  and  ad- 
mitted  that  the  defendant,  Alspaugh,  sustained  the  rela- 
tion of  pawner  and  Forbes  that  of  pawnee  as  to  the  stocks, 
a  relation  similar  to  that  of  mortgagee  with  power  of  sale, 
the  burden  changed  to  the  defendant.  Story  on  Bailment 
(9th  Ed.),  Section  322;  liosew.  Coble,  61  N.  C,  517.  And 
it  seems  to  be  v^ell  settled  in  this  State  that  where  a  mort- 
agee.  with  power  of  sale,  purchases  the  reversion  in  the 
property  mortgaged  and  the  transaction  is  attacked,  the 
burden  rests  upon  the  mortgagee  to  show  that  the  sale  was 
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fair  and  that  he  paid  a  fair  and  reasonable  price  for  the  re- 
version. Lee  V.  Pearce,  76  N.  C,  87;  Brown  v.  Mitchell, 
102  N.  C,  347;  JfcZeod  y,  Bullard,  84  N.  C,  515,  and 
86  N.  C,  210.  And  this  being  a  pledge  of  stocks  in  which 
a  sale  without  notice  would  pass  the  absolute  title  to  the 
purchaser  (Story  on  Bailment,  supra\  the  bailee  or  pawnee 
must  be  subjected  to  the  same  burden  of  proof  as  the  mort- 
gagee, who  purchases  the  reversion.  The  Judge  who  tried 
the  case  observed  this  rule  and  charged  the  jury  upon  this 
issue  as  follows:  '^In  view  of  this  admission  (that  he  held 
these  stocks  as  a  pledge  before  the  9th  of  February,  1894), 
upon  the  part  of  the  defendant,  if  you  find  the  sale  was 
made  without  fraudulent  purpose  and  intent  on  the  part  of 
Alspaugh,  the  burden  of  proof  shifts,  and  it  becomes  the 
duty  of  the  defendants  to  show  that  such  sale  was  fair  and 
that  it  was  made  upon  full  and  fair  consideration,  and,  if  the 
defendant  fails  to  show  that,  then  the  law  declares  the  ab- 
solute sale  of  the  stocks  void."  This  seems  to  us  to  be  the 
law,  and  that  it  was  fairly  presented  to  the  jury. 

The  learned  counsel  excepted  to  the  charge  of  the  court 
where  it  is  said  more  than  once  in  the  early  part  of  the 
charge  (upon  the  first  issue)  that  if  the  jury  should  find  that 
this  transaction  ^'  was  for  the  purpose  of  hindering,  delaying 
and  defrauding  Alspaugh's  creditors  and  for  the  ease  and 
comfort  of  defendant,  Alspaugh,'^  it  would  be  void.  It 
was  contended  that,  these  being  connected  by  the  conjunc- 
tion ^^a7idy^^  it  made  it  necessary  that  the  jury  should  find 
both  the  intent  to  defraud  creiiitors  and  to  give  ease  and 
comfort  to  Alspaugh,  before  they  could  find  the  transaction 
fraudulent.  Whereas  the  finding  of  either  would  have 
been  sufiicient  to  invalidate  the  transaction.  And  it  is 
true,  as  contended,  that  either  would  have  been  sufficient 
to  avoid  the  transaction.  But  the  court  further  on  in 
the  charge  says  that  if  '^Alspaugh    was  actuated   by    a 
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purpose  to  hinder  or  defraud  bis  creditors  or  by  a  pur- 
pose to  give  ease  and  comfort  to  bimself/'  tbe  transaction 
would  be  fraudulent  and  void.  This  distinct  enunciation 
of  the  la^  in  the  latter  part  of  tbe  charge  must,  as  we 
think,  have  corrected  any  erroneous  impression  that  may 
have  been  conveyed  by  tbe  foimer  statement.^' 

Judges,  in  the  hurry  that  often  attends  trials  in  courts 
below,  are  liable  to  misuse  a  word  sometimes;  as,  for  in- 
stance, tbe  conjunctive  anti?,  where  the  disjunctive  or  should 
have  been  used.  But  the  object  of  such  trials  is  to  get  to 
the  merits  of  the  case,  and  where  it  appears  that  such  slips 
have  been  cured,  or  that  no  harm  could  have  come  from 
them,  we  are  unwilling  to  award  a  new  trial. 

The  plaintiff  further  contended  that  as  the  buiden  vas 
thrown  upon  the  defendants,  in  the  consideration  of  thf^ 
second  issue,  and  as  the  defendants  introduced  no  evidence, 
it  was  the  duty  of  the  court  to  charge  the  jury  that  they 
should  find  that  issue  for  the  plaintiff,  that  is,  thai  they 
should  find  the  transaction  to  have  been  fraudulent.  And 
this,  at  first  thought,  seemed  to  us  to  be  so.  But  tbe  plain- 
tiff introduced  the  deposition  of  the  defendant,  Forbes, 
which  defendants  had  the  right  to  use,  as  they  did  any  other 
evidence  introduced  by  the  plaintiff.  And  this  evidence, 
if  believed,  and  that  was  a  matter  for  the  jury,  tended  to 
establish  the  hona  fides  and  a  fair  if  not  a  full  considera- 
tion paid  by  Forbes  for  the  stocks. 

There  still  remains  one  other  question  to  be  considered, 
and  that  is  the  value  of  said  stocks  which  was  found  by  the 
jury  to  be  §8,500,  this  being  |1,430  more  than  Forbes  paid 
for  tbe  stocks.  In  considering  this  question  several  matters 
have  to  be  considered. 

It  being  found  that  there  was  no  intentional  fraud  or 
maZa^</€«  involved  in  this  transaction,  the  parties,  Alspaugh 
and  Forbes,  stand  as  though  they  were  dealing  on  equal 
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footing — at  arms^  length.  The  question  is  then  presented 
as  to  whether  a  chancellor  would  feel  called  upon  to  set 
aside  a  sale  of  stocks  of  the  par  value  of  $21,000  that  had 
no  marketable  value  aiid  sold  for  $7,000  because  it  was  after- 
wards found  by  a  jury  that  they  were  in  fact  worth  $8,500, 
upon  the  ground  that  the  difference  in  the  price  paid  and 
the  actual  value  was  so  great  that  this  alone  constituted 
fraud — that  such  a  transaction  was  calculated  to  shock  the 
moral  sense,  upon  hearing  it,  and  cause  one  to  exclaim 
*Traud!"  Potter  v.  Everett,  42  N.  C,  152.  Indeed,  it  is 
doubtful  whether  a  court  of  equity  will  set  aside  a  convey- 
ance upon  the  ground  of  inadequacy  of  price  alone.  Os- 
borne V.  Wilkesy  108  N.  C,  651.  This  discrepancy  is  con- 
siderable ($l,43u),  and  in  a  transaction  where  less  was  in- 
volved, or  where  the  property  sold  had  a  fixed  and  known 
value,  it  would  likely  produce  a  diBerent  impression  upon 
the  mind.  But  stocks  of  this  kind  are  of  the  most  uncertain 
value  uf  all  properties.  Xo  matter  how  valuable  the  plant 
and  outfit  of  the  milling  and  manufacturing  companies  ma}"^ 
be,  their  stocks  are  worth  nothing  until  the  liabilities  are 
paid.  So,  after  considering  this  matter  fully,  we  cannot 
think  that,  if  this  transaction  had  been  between  parties  on 
equal  terms,  any  chancellor  or  court  of  equity  would  feel 
called  upon  to  declare  it  a  legal  fraud  and  void.  The  judg- 
ment is  affirned. 

Affirmed. 
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A.  B.  GORRELL,  etals.  v.  J.  W.  ALSPAUGH  and  L.  I.  Hine. 

Deed  Absolute  on  Face — Security  for  Loan — Mortgage — 

TVusts — Extinguishment, 

1.  A,  an  administrator,  having  license  to  sell  land  of  his  intestate,  sold 

and  conveyed  it  in  January,  1881,  to  H.,  by  deed  absolute  on  its 
face,  and  co-inciden tally  borrowed  $1200  from  H  for  his  own  use, 
and  charged  himself  with  the  purchase  price.  In  February,  1890, 
he  borrowed  another  sum  from  H,  who  then  gave  him  a  bond  for 
title,  agreeing  to  re-convey  the  land  to  A  upon  the  repayment  of 
the  aggregate  of  the  two  loans.  In  January,  1894,  H  having  loaned 
other  sums  to  A,  they  had  a  settlement,  whereby  H  surrendered 
all  of  A's  notes,  and  A  agreed  to  surrender  the  bond  for  title,  which 
he  subsequently  did.  A  was  not  indebted  to  others  in  1881.  The 
deed  to  H  was  not  recorded  until  1893,  before  which  time  A  became 
lai^ly  indebted  ;  Held,  that  the  deed  so  made  to  H  was  not,  as  to 
the  administrator's  creditors,  a  mortgage  (since  upon  repayment  of 
the  loan  the  land  would  have  reverted  to  A),  but  a  resulting  trust 
in  favor  of  A,  subject  to  the  repayment  of  the  loans,  arose  from  the 
conveyance. 

2.  The  giving  of  the  title  bond  by  H  to  A,  in  1890,  was  only  a  written 

declaration  of  the  original  trust,  and  did  not  change  its  nature. 

3.  Such  trust  could  not  have  been  sold  under  execution  against  A,  nor 

could  it  have  been  subjected  to  the  payment  of  existing  debts,  ex- 
cept by  an  action  in  the  nature  of  a  bill  in  equity,  and  in  that  event 
the  land  would  have  been  liable  for  the  existing  equity  of  H. 

4.  While  an  equitable  interest  in  land  may  not  be  transferred  by  i>arol, 

it  may  be  abandoned  or  released  to  the  holder  of  the  legal  title  by 
matter  in  pais,  provided  such  intention  is  clearly  shown ;  hence, 
the  settlement  made  in  1894  between  H  and  A,  being  in  good  faith, 
extinguished  A*fi  equitable  rights  and  vested  in  H  a  fee  simple 
title. 

Civil  action,  tried  before  Hoke^  e/.,  and  a  jury,  at  Jan- 
uary, 1897,  Special  Term  of  Forsyth  Superior  Court.  The 
facts  appear  in  the  opinion.  In  deference  to  the  opinion 
of  his  Honor,  the  plaintiffs  submitted  to  non-suit  and  ap- 
pealed. 
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Messrs,  Jones  cfe  Patterson  and  A,  E  Holton^  for  plain- 
tiffs (appellants). 

Messrs    Watson  cfe  Buxton^  for  defendants. 

Douglas,  J. :  This  is  a  suit  by  the  creditors  of  Alspaugh 
to  subject  to  the  payment  of  Alspaugh's  debts  certain  land 
conveyed  to  Hine  by  Alspaugh,  as  administrator  of  G.  W. 
Norwood,  by  deed  in  fee  dated  January  16,  1881,  and  re- 
corded in  1893.  The  plaintiffs  allege  that  while  this  deed 
was  in  form  an  al  solute  deed,  it  was,  in  fact,  merely  a 
security  for  money  advanced  by  Hine  to  Alspaugh;  and 
that  Hine  was  never  in  truth  the  purchaser  of  the  property, 
having  never  paid  one  dollar  of  the  consideration  recited 
in  the  deed,  but  that  the  same  was  paid  by  Alspaugh;  that 
the  deed  was  made  upon  the  secret  trust  that  Hine  should 
reconvey  to  Alspaugh  upon  the  payment  of  the  loan;  and 
that,  therefore,  the  said  deed  \(  as  incapable  of  registration 
and  void  as  to  creditors.  None  of  the  debts  herein  sued 
on  were  incurred  befoie  1891;  and  none  were  reduced  to 
judgment  befoie  May,  1894.  Upon  the  execution  of  the 
deed  of  1891,  Hine  loaned  Alspaugh  $1,200  and  also  $2,000 
on  the  8th  day  of  February,  1890,  when  he  executed  to 
Alspaugh  a  bond  for  title  to  convey  to  Alspaugh,  upon  the 
payment  of  the  said  loans  then  aggregating  $3,200,  the  land 
conveyed  to  Hine  by  said  deed.  At  divers  times  on  and 
prior  to  January  8,  1894,  Hine  paid  to  or  for  Alspaugh 
sums  of  money  which,  with  the  $3,200,  aggregated  over 
$6,000,  and  on  said  day  Hine  and  Alspaugh  came  to  a  full 
settlement,  whereby  Hines  suriendered  to  Alspaugh  all  said 
ec'idences  of  debt,  in  consideration  of  which  Alspaugh  re- 
linquished all  interest  in  the  land  and  agreed  to  surrender  to 
Hine  his  bond  for  title.  This  bond  was  actually  surrendered 
in  January,  1896,  being  regarded  in  the  mterim  by  both 
parties  as  fully  satisfied  and  cancelled.     Upon  the  trial  the 
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plaiotiffs  admitted  in  open  court  that  tbere  was  no  actual 
intent  to  defraud  on  the  part  of  defendants,  but  claimed 
that  the  deed  of  1881,  under  which  Hine  olairaed,  was 
fraudulent  and  void  in  la\^,.  and,  under  the  registry  Acts  of 
thu  State,  as  against  the  claims  and  judgments  of  the  plain- 
tiffs. '^The  court  having  intimated  an  opinion  that  the 
rights  of  the  ''^7nortgagor^  J.  W.  Alspaugh,  under  his  bond, 
&c.,  having  been  all  surrendered  for  valuable  consideration 
and  in  good  faith  before  plaintiff's  liens  attached,  and  that 
the  deed  to  defendant  being  on  the  registry  and  expressing 
the  true  contract  of  parties  at  the  time  before  liens  were 
obtained,  the  »aid  deed  was  valid  against  the  claims  of 
plaintiffs.  The  plaintiffs,  in  deference  to  such  intimation, 
submitted  to  a  non-suit  and  appealed.*' 

liVe  think  there  was  no  error  in  the  intimation  of  his 
Honor,  although  we  cannot  agree  ^ith  him  in  treating  the 
deed  of  January  16,  1881,  as  a  mortgage.  It  was  not  in- 
tended as  a  mortgage,  and  had  none  of  its  essential  fea- 
tures. Littleton,  Section  332,  says:  ^*If  a  feoffment  be 
made  upon  such  condition  that  if  the  feoffor  pay  to  the 
feoffee,  at  a  certain  day,  &o.,  forty  pounds  of  money,  then 
the  feoffor  may  re  enter;  in  this  case  the  feoffee  is  called 
tenant  in  mortgage.^ ^  ''A  mortgage  at  common  law  was  a 
conveyance  of  land,  sometimes  in  fee  and  sometimes  of  a 
lesser  estate,  vtith  a  stipulation  called  a  clause  of  defeasance^ 
\y  which  it  was  provided  that  in  case  a  certain  sum  of 
money  were  paid  by  the  feoffor  to  the  feoffee,  on  a  day 
named,  the  conveyance  should  be  void,  and  either  the  es- 
tate should  by  virtue  of  the  defeasance,  revest  in  the  feoffor  ^ 
or  he  should  be  entitled  to  call  upon  the  feoffee  for  a  recon- 
veyance of  the  same."  Bispham's  £q.  Vol.  1,  Section  150. 
Practically  the  same  definition  is  given  in  Pingrey  on  Mort- 
gages, Vol.  1,  Section  6.  In  all  definitions  of  a  mortgage 
the  estate  reverts  to  the  grantor  or  feoffor      Fetter's  Eq., 
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Section  141;  Abbott's  Law  Diet.,  p.  130;  4  Kent  Com., 
136.  In  this  State,  mortgages  are  practically  the  same  as 
at  common  law,  with  the  exception  of  the  equity  of  re- 
demption and  the  equitable  incidents  pertaining  thereto. 

In  this  case  the  deed  was  made  by  said  Alspaugh  as  ad- 
ministrator of  the  estate  of  6.  W.  Norwood  to  said  Rine, 
reciting  that,  by  virtue  of  an  order  of  the  Superior  Court 
of  Forsyth  county  aad  after  due  notice,  he  sold  the  land  at 
public  auction  to  said  time,  he  being  the  higbest  bidder, 
at  the  price  of  $235.  It  is  alleged  in  the  complaint  that 
one  Tise  bid  off  the  land,  but  this  fact  is  neither  positively 
admitted  nor  proved,  and  in  any  event  is  immaterial,  as 
he  sets  up  no  claim  whatever.  Alspaugh,  as  administra- 
tor, and  Alspaugh,  as  an  individual,  are  entirely  distinct 
personalities  in  law.  If,  as  administrator,  he  sold  to  him- 
self, or  to  a  stranger  to  hold  in  trust  for  himself,  his  deed 
was  voidable^  but  not  void^  and  he  could  be  held  to  accoant 
only  by  the  heirs  at  law  or  creditors  of  Norwood.  This 
deed  was  not  intended  as  a  mortgage  and  cannot  be  con- 
strued as  such,  for  in  the  event  of  its  defeasance  the  land 
would  revert  to  the  heirs  of  Norwood.  The  legal  title 
never  was  in  Alspaugh,  but  remained  in  the  heirs  of  Nor- 
wood until  it  vested  in  Hine  by  operation  of  the  deed  made 
by  Alspaugh  merely  as  the  hand  of  the  court.  It  cannot 
be  said  that  the  legal  title  to  land  sold  under  execution  ever 
vests  in  the  Sheriff,  but  in  proper  cases  his  deed  is  valid 
because  he  sells  as  the  agent  of  the  law  under  the  mandate 
of  the  court.  If  he  sells  to  another  for  the  benefit  of  him 
self,  his  deed  therefor,  however  tainted,  can  in  no  sense  be 
construed  into  a  mortgage,  because  in  case  of  defeasance 
the  land  could  never  revert  to  him. 

The  deed  of  January  16,  1881,  made  by  Alspaugh,  as 
administrator,  was  intended  to  convey  to  Hine  a  fee  simple 
estate  in   the  land,  and  did  convey  such  an  estate,  subject 
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to  impeachmeDt  only  by  the  heirs  or  creditors  of  Norwood. 
But  it  is  admitted  that  Alspaugh  alone  paid  for  the  land  by 
charging  himself  as  administrator  with  its  parohase  price, 
and  that  the  $1,200  paid  by  Hine  to  Alspaugh  co-incidently 
with  the  execution  of  the  deed  was  a  mere  loan.  This 
being  true,  its  effect  was  to  raise  in  favor  of  Alspaugh  a 
resulting  trust  in  the  land  subject  to  the  repayment  to  Hine 
of  the  money  loaned.  1  Periy  on  Trusts,  p.  — ;  Le^  in  on 
Trusts,  143;  2  Story  Eq.  Jur.,  1201;  Bispham  Eq.  Jur., 
Section  79;  Pegues  v.  Pegttes^  40. K.  C,  Eq.,  418;  Har- 
grave  v.  King^  Ibid,  430;  Cunninghara  v.  Bell^  83  N.  C, 
328;  Thurher  v.  La  Eoque^  101  N.  C,  301;  Summers  v. 
Moore^  113  N.  C,  394.  Trusts  are  of  various  kinds,  but 
may  be  divided  generally  into  express  and  implied^  the  lat- 
ter being  raised  by  operation  of  law,  either  to  carry  out  the 
presumed  intention  of  the  parties  or  to  protect  against 
fraud.  Implied  trusts  are  either  resulting  or  constructive. 
Resulting  trusts  are  of  four  kinds,  as  usually  defined,  only 
one  of  which  need  now  be  considered.  In  this  State  all 
implied  trusts  are  generally  denominated  parol  trusts,  re- 
ferring to  their  origin  and  nature  ol  proof  rather  than  their 
incidents  and  results.  Some  eminent  authorities,  as  Lewin 
and  Perry,  make  a  separate  division  of  implied  trusts  as 
distinguished  bcth  from  resulting  and  constructive  trosts; 
bat  this  distinction  does  not  seem  to  be  recognized  in  this 
State,  nor,  indeed,  in  tbe  Statute  of  Frauds  (29  Charles,  11 
Ch,  3,  Section  8)  which  refers  to  a  trust  "arising  or  result- 
ing by  implication  or  constraction  of  law.-'  See  also  Bis- 
pham Eq.,  p.  118;  1  Pomeroy  Eq.,  p.  136,  Section  155; 
Story  Eq.  Jur.,  Section  980;  Bouvier  Law  Diet. ;  Wharton 
Law  Lex.;  Stimson*s  Law  Glossary. 

The  rule  as  to  the  kind  of  resulting  trusts,  herein  con- 
sidered, almost  universally  adopted  by  text  writers  and  ap- 
proved by  the  courts,  is  that  of  Lord  Chief  Baron  Eyre,  in 
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Dyer  v.  Dyer,  2  Oox,  93,  which  is  as  follows:  '*The  clear 
result  of  all  the  cases,  without  a  single  exception,  is  that 
the  trust  of  a  legal  estate,  whether  taken  in  the  names  of 
the  purchaser  and  others  jointly  or  in  the  names  of  others 
without  the  purchaser,  whether  in  one  or  several,  whether 
jointly  or  successive,  results  to  the  man  who  advances  the 
purchase  money. '^  This  rule,  of  course,  is  not  intended  to 
apply  to  property  purchased  in  the  name  of  a  wife,  child 
or  near  relative,  which  is  usually  brought  under  the  rule  of 
advancements. 

Resulting  trusts,  arising  by  operation  or  construction  of 
law,  do  not  come  within  the  Statute  of  Frauds,  and  may 
be  proved  by  parol.  Leiiin,  supra^  p.  667;  Fetter,  supra^ 
Section  128;  Bispham,  supra^  Section  80;  Am.  &  Eng. 
Enc.  Vol.  10,  pp.  25  and  26;  Foy  v.  Foy,  3  N.  C,  296; 
Shdion  V.  Shelton^  68  N.  C,  292;  Riggs  v.  Swan^  59  N. 
C,  118;  Whitfield  V.  Gates,  Ibid,  136;  Shields  v.  Whita- 
her,  82  N.  C,  516.  In  fact,  in  this  State  they  are  gene- 
rally known  as  '^parol  trusts.''  6  N.  ().,  Digest,  p.  466;  7 
Ibid,  p.  431,  and  cases  cited.  As  such  trusts  are  incap- 
able of  registration  they  cannot  be  affected  by  the  registry 
laws. 

At  the  time  this  trust  arose  Alspaugh  does  not  appear 
to  have  owed  any  one  but  Hine.  Even  if  there  had  then 
been  outstanding  debts  of  Alspaugh,  Hine,  holding  the  legal 
title,  together  with  an  equitable  lien  upon  the  resulting 
trust,  occupied  a  strongly  defensive  position. 

This  equity  could  not  have  been  sold  under  execution, 
as  it  was  not  a  pure  and  unmixed  trust.  Everett  v.  Rahy, 
104  N.  C,  479;  Love  v.  Srnathers,  82  N.  C,  369.  In 
Hinsdale  v.  Thornton.  75  X.  C,  381,  Pearson,  C.  J.,  says: 
*^WherB  one  has  an  estate  in  equity,  viz.,  a  trust  estate, 
which  enables  him  to  call  for  the  legal  estate  without  fur- 
ther condition,  save  the  proof  of  the  facts  which  establish 
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his  estate,  this  trust  estate  is  made  the  subject  of  sale  under 
fifa.  But  where  one  has  only  a  right  in  equity  to  convert 
the  holder  of  the  legal  estate  into  a  trustee  and  call  for  a 
conveyance,  the  idea  that  this  is  a  trust  estate,  subject  to 
sale  under ^/a,  is  new  to  us."  The  only  remedy  of  exist- 
ing creditors  would  have  been  an  action  in  the  nature  of  a 
bill  in  equity.  Jimmersoii  v.  Duncan^  48,  537:  Gowing  v. 
Rich,  23  N.  C,  553;  Gentry  v.  Harper^  55  N.  C,  177; 
Morris  v.  Rippy^  49  N.  C. ,  533 ;  Love  v.  Smathers,  supra. 
Even  then  it  would  have  been  liable  for  the  existing  equity 
of  Hine.  The  bond  for  title  given  by  Hine  to  Alspaugh 
on  February  8, 1890,  did  not  change  the  nature  of  the  trust, 
but  was  simply  a  written  declaration  thereof. 

While  an  equitable  interest  in  land  may  not  be  trans- 
'  f erred  by  parol,  it  may  be  abandoned  or  released  to  the 
holder  of  the  legal  title  by  matter  in  pais,  provided  such 
intention  of  the  parties  is  clearly  shown./  Brown  on  Statute 
of  Frauds,  p.  — ;  Greenleaf  Ev.,  Vol.  1,  302;  2  Story  Eq. 
Jur.,  770;  Gumming  v.  Arnold,  3  Met.,  494;  Faw  v. 
Whittington,  72  N.  C,  321;  Miller  v.  Pierce,  104  N.  C, 
389;  FalU  v.  CarpenUr,  21  N.  C,  237;  Banks  v. 
Banks,  77  N.  C,  186;  Eerren  v.  Rich,  95  N.  C,  500; 
Holden  v.  Purefoy,  108  N.  C,  163;  Taylor  v.  TayUn^,  112 
N.  C,  27;  Fortune  v.  Watkins,  94  N.  C,  304.  In 
McDougald  v.  Graham,  75  N.  C,  on  p.  316,  Pearson,  C. 
J.,  says:  "We  conclude  that  by  force  of  sale  and  the  can- 
cellation of  the  notes  and  title  bond,  the  defendant  became 
the  absolute  owner  of  the  land."  In  Taylarw.  Taylor, 
112  X.  C,  on  p.  30,  Avery,  J.,  says:  '^W  here  the  vendee 
enters  under  a  bond  for  title  and  has  executed  notes  for  the 
purchase  money,  which  are  held  by  the  vendor,  the  sur- 
render of  bond  and  notes  by  the  holders  to  the  maker  and 
obligor,  respectively,  has  been  repeatedly  declared  such  a 
renunciation  as  would  annul  the  contract  of  purchase." 
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It  is  not  disputed  that  in  the  settlement  of  January  8, 
1894,  it  was  the  clear  intention  and  agreement  of  the  par- 
ties that  Alspaugh  should  abandon  and  release  to  Hine  all 
interest  in  the  land,  and  that  in  pursuance  thereof  Alspaugh 
subsequently  surrendered  Hine's  bond  for  title,  and  Hine 
immediately  surrendered  Alspaugh's  notes  equal  in  amount 
to  the  full  value  of  the  land,  and  entered  in  possession  of 
the  premises. 

This  settlement,  being  in  entiie  good  faith,  extinguished 
all  of  Alspaugh's  equitable  rights  in  said  property  and,  by 
annexing  the  beneficial  ownership  to  the  legal  title,  vested 
in  Hine  a  fee  simple  estate,  certainly  as  against  any  of  the 
plaintiffs.  As  we  have  seen,  unless  the  deed  of  Alspaugh 
as  administrator  conveyed  a  fee  simple,  then  the  title  re- 
mained in  the  heirs  of  Xorwood.  If,  to  its  character  as  a 
fee  simple  deed,  we  superadd  the  qualities  cf  a  mortgage, 
we  are  forced  to  the  following  remarkable  conclusions : 

1.  That  the  same  instrument  can  be  the  deed  of  one  party 
and  the  mortgage  of  another;  2.  That  a  mortgage  can  be 
made  by  one  having  neither  the  legal  nor  the  equitable  title; 
3.  That  a  presumed  defeasance  can  revest  land  where  it  was 
never  vested^  and  can  cause  it  to  revert  to  one  who  never 
owned  it.  We  do  not  feel  called  upon  to  adopt  so  novel 
and  strained  a  construction  simply  to  create  a  constructive 
fraud  in  law  where  it  is  admitted  that  no  ctctuai  fraud  exists 
in  fact. 

FuRCHEs,  J.,  dissenting:  On  the  16th  of  October,  1879, 
the  defendant,  Abpaugh,  as  administrator  of  Korwood, 
sold  the  real  estate  in  controversy  at  the  price  of  $235,  at 
which  sale  the  plaintiffs  allege  that  one  Tise  bid  off  the 
property  for  the  defendant.  Alspaugh.  This  property  was 
a  vacant  lot  in  the  city  of  Winston  at  the  time  of  the  sale. 
And  it  is  alleged  and  not  denied  that  Alspaugh  took  charge 
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of  the  property,  claiming  it  as  his  own,  and  soon  after  the 
sale  erected  thereon  a  brick  store  house,  and  that  he  con- 
tinued to  use,  rent  and  control  the  property  as  his  own 
until  the  8th  day  of  January,  1894;  that  on  the  16th  day 
of  January,- 1881,  the  defendant,  Hine,  loaned  the  defend- 
ant, Alspaugh,  11,200— using  the  exact  language  of  the 
defendant,  Hine,  in  his  testimony,  '^I  loaned  that  money; 
I  did  not  pay  him  anything.''  And  he  further  says,  "Al- 
spaugh gave  note  for  $1,200,  all  I  advanced  to  him  that 
day. ' '  He  also  says  he  never  paid  the  $235  purchase  money 
and  supposes  Alspaugh  did,  and  that  he  supposes  the  mat- 
ter ^as  understood  by  the  defendant,  Alspaugh,  and  Tise. 
Hine  further  says  in  his  testimony:  * 'The  first  debt  was 
contracted  January  16,  1881,  for  $1,200  for  money  bor- 
rowed, for  which  he  (Alspaugh)  gave  me  his  note.  He 
made  me  a  deed  to  the  post  office  lot,  and  I  agreed  ver- 
bally to  convey  it  back  to  him  when  he  paid  this  debt. 
The  next  debt  was  contracted  February  18,  1890,  for 
$2,000  for  borrowed  money."  And  at  this  date  he  gave 
Alspaugh  a  bond  to  reconvey  the  property  to  him  upon 
his  paying  the  two  notes,  amounting  to  $3,200.  That  Al- 
spaugh afer wards  borrowed  other  money  of  him,  and  he 
had  no  security  for  any  of  it  escept  the  deed  dated  on  the 
16th  of  January,  1881.  Hine  further  testifies  that  on  the 
8th  day  of  January,  1884,  he  and  Alspaugh  had  a  settle- 
ment, when  it  was  ascertained  that  Alspaugh  owed  him 
for  borrowed  money  and  for  debts  he  paid  for  Alspaugh 
on  that  day,  where  he  was  bound  as  surety,  the  sum  of 
$6,000;  that  it  was  then  agreed  that  he  should  hold  the 
deed  of  1881  and  become  the  absolute  owner  of  the  prop- 
erty, and  that  at  that  time  he  surrendered  to  Alspaugh  the 
notes  he  held  against  him  and  AUpaugh  agreed  to  surren- 
der to  bin:  the  bond  for  title,  but  this  was  not  actually 
delivered  to  the  witness  until  a  short  time  before  the  trial, 
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that  he  charged  iaterest  on  the  debts  he  held  against  Al- 
spaugh,  until  the  time  of  this  settlement  in  January,  1894, 
and  Alspaugh  received  the  rents  for  the  property  to  that 
time,  and  that  he  has  been  controlling,  improving  and  re- 
ceiving the  rents  since  that  date;  that  this  deed  of  the 
16th  of  January,  1881,  \vas  registered  in  August,  1893. 

This,  to  my  mind,  so  clearly  makes  this  deed  from  Al- 
spaugh to  Hine  a  mortgage,  without  a  clause  of  defeasance, 
that  it  would  seem  almost  unnecessary  to  cite  authorities 
to  show  that  it  is.  But  as  it  is  not  admitted  that  it  is  a 
mortgage,  indeed,  as  it  is  contended  that  it  is  not  a  mort- 
gage, I  will  cite  some  of  the  authorities  which,  I  think, 
sustain  my  position  that  it  is  a  mortgage. 

Where  it  is  shown  that  the  conveyance  is  a  security  for 
debt,  and  that  was  the  real  object  of  the  conveyance,  it  is  a 
mortgage.     Bisphara,  Section  154. 

IF  the  conveyance  is  to  secure  a  debt,  it  is  a  mortgage, 
whether  it  is  absolute  in  form  or  has  a  clause  of  defeas- 
ance.    3  Pomeroy  Eq.  Jur.,  Section  1192,  note  1. 

An  absolute  deed  is  a  mortgage  if  it  is  a  security  for 
debt.     3  Pomeroy,  aupra^  Section  1196. 

The  true  test  as  to  whether  it  is  a  mortgage,  is,  whether 
it  was  given  as  a  security  for  debt.  ^'Once  a  mortgage, 
always  a  mortgage.''  Pomeroy,  aupra^  Section  1193.  At 
the  time  of  making  a  mortgage,  the  mortgagor  cannot 
waive  his  right  to  redeem.  Bispham,  Section  153.  '  'Once 
a  mortgage,  always  a  mortgage.''  Ana  if  once  a  mort- 
gage, the  parties  cannot,  by  any  stipulation  between  them, 
''no  matter  how  explicit,'-  change  it  from  a  mortgage  to 
an  absolute  conveyance.     Pomeroy,  Section  1194. 

An  absolute  deed  made  as  a  security  for  money  is,  in 
effect,  a  mortgage,  and  cannot  be  registered^  and  is  void  as 
to  creditors.  GuUey  v.  Macy^  84  N.  C,  434;  Gregory  v. 
Perkins  J  15  N.  C,  50. 
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An  absolute  deed  intended  as  a  security  for  debt,  or  an 
indemnity  for  a  liability,  cannot  afterwards  be  changed 
iDto  an  absolute  conveyance.  Anc!  as  it  is  a  mortgage, 
%vitbout  a  clause  of  defeasance,  oi  a  security  for  debt,  it 
cannot  be  registered  and  is  void  as  to  creditors.  Ilalcambe 
V.  Ray,  23  N.  C  ,   340. 

And  the  mortgagor  and  mortgagee,  or  grantor  and 
grantee  (if  you  cboose  to  call  them  so),  cannot  afterwards, 
by  any  agreement  between  them,  change  this  deed  into  an 
absolute  conveyance.  They  may  agree  that  the  grantee 
shall  surrender  his  debts  in  full  payment  and  satisfaction 
of  the  fee  simple  interest,  and  this  will  not  change  the  estate 
into  an  absolute  estate.  And  though  the  deed  he  rede- 
livered, still  the  transaction  will  be  fraudulent  and  void  as 
to  the  creditors  of  the  grantor  at  the  time  or  before  this 
agreement  took  place,  by  which  the  grantee  agreed  to  sur- 
render his  debts  and  hold  the  deed  as  an  absolute  convey- 
ance. Halcomhe  v.  Ray^  supra.  Indeed,  every  phase  of 
the  case  now  under  consideration  is  discussed  and  decided 
by  this  strong,  clear,  ringing  opinion  of  Cbief  Justice 
Ruffln.  And  before  passing  upon  the  case  now  before  the 
court  we  should  read  and  consider  well  the  opinion  in 
Halcomhe  v.  Ray. 

The  intelligent  Judge  who  tried  this  case  below  called 
this  conveyance,  from  the  defendant,  Alspaugh,  to  the  de- 
fendant, Hine,  a  ''mortgage^'  and  treated  it  as  such, 
although  he  held  that  the  plaintiffs  were  not  entitled  to 
recover.  When  it  gets  here  and  is  considered  under  the 
light  of  authorities  which  the  couit  below  probably  did  not 
have  at  hand,  it  is  found  that  it  cannot  be  sustained  if  it  is 
called  a  mortgage.  And,  therefore,  it  is  sought  to  sustain 
this  transaction  between  Alspaugh  and  Hine  by  calling  it  a 
triLsL  But  whether  you  call  it  a  mortgage  or  a  trust,  the 
facts  and  the  transaction  are  the  same.     It  is  still  a  secu- 
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riiy  for  deht^  as  said  in  GuUey  v.  Macey^  aupra^  and  as  is 
said  in  every  authority  I  have  consulted  during  this  investi- 
gation. And  the  diligence  of  counsel  have  furnished  us 
none  to  the  contrary.  But  suppose  yon  call  it  a  trust,  it  is 
a  trust  for  the  security  of  a  debt.  And  how  this  can  bene- 
fit the  defendants  I  confess  my  inability  to  see.  Trusts  for 
the  security  of  debts  stand  precisely  on  the  same  footing  as 
mortgages— both  are  void  as  to  creditors  until  they  are 
registered.  (7<9(^,  Section  1254.  And  an  absolute  deed, 
with  a  secret  or  verbal  trust  for  the  benefit  of  the  grantor, 
can  no  more  be  registered  than  a  mortgage  without  a 
clause  of  defeasance,  Womble  v.  Battle^  38  N.  C,  182; 
Blevins  v.  Barker^  75  JS^.  C,  436.  But  this  is  too  plain 
to  require  argument  or  authority.  The  mortgage  without 
the  defeasance  cannot  be  registered,  because  it  does  not 
shovy  the  whole  transaction;  in  other  words,  it  does  not 
tell  the  truth.  The  absolute  deed,  with  a  secret  or  verbal 
trust,  is  incapable  of  being  registered  for  the  same  reason; 
it  does  not  tell  the  truth.  And  the  deed  from  Alspaugh 
to  nines  did  not  tell  the  truth.  Besides,  its  not  having  a 
clause  of  defeasance,  it  is  said  it  was  made  in  consideration 
of  8235,  paid  by  Iline,  which  is  not  true.  The  defendants 
are  endeavoring  to  escape  the  force  and  conclusiveness  of 
the  authorities  cited  by  calling  this  deed,  from  Alspaugh 
to  Hine,  a  parol  trusty  and  to  work  out  a  defence  under 
the  doctrine  enunciated  in  Shelton  v.  Sheltouy  58  N.  C, 
292;  Biggs  v.  Swan^  59  N.  C,  118,  and  chat  line  of 
authorities. 

The  doctrine  stated  in  these  cases  is  not  disputed,  but  it 
has  no  application  here.  The  doctrine  of  these  cases  is 
that  where  A  buys  land  and  has  the  deed  made  to  B,  with 
a  parol  trust  in  favor  of  C,  this  is  good;  for  the  reason  that 
such  conveyances  are  not  within  the  Statute  of  Frauds  and 
no   creditors   are   interested.     And   so   is   this  deed,  from 
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Alspaugh  to  Hine,  good  as  between  the  parties,  but  Dot 
good  as  against  the  creditors  of  Alspaugh.  IN'or  can  it  be 
made  good  by  registration,  for  the  reason  that  it  cannot  be 
registered.  And  as  Lord  Coke  Mould  say,  '^herein  lies  the 
diversity"  between  this  case  and  Sheltonv.  Shelton^  supra^ 
and  that  line  of  cases,  and  brings  it  within  the  doctrine 
enunciated  in  Halcornbe  v.  Bay^  Gregory  v.  Perkins^  GuUey 
V.  Mdcey  and  that  line  of  authorities. 

The  defendants  also  attempt  to  distinguish  this  case 
from  Halconibe  v.  Hay^  Gregory  v.  Ptrkins  and  Gulley  v. 
Macey^  upon  the  ground  that  Alspaugh  did  not  have  the 
legal  title,  which  they  say  was  in  the  heirs  of  Iforwood. 
But  if  he  did  not  have  the  legal  title,  he  had  bought  it 
through  Tise  and  had  paid  for  it  in  1880,  as  his  report 
shows.  And  this  gave  him  an  equitable  estate  in  the  lot, 
and  no  one  is  interested  in  the  legal  title  but  Norwood^s 
heirs,  and  they  are  not  complaining.  Indeed,  it  mast  be 
supposed  that  they  have  ratified  the  sale  made,  and  the 
purchase  money  paid  seventeen  or  eighteen  years  ago,  and 
no  complaint  made  by  them  until  now.  This  deed  put  the 
legal  title  in  Hine,  even  as  against  Norwood's  heirs.  High- 
smith  v.  Wkitehurst^  at  this  term.  But  if  Alspaugh  only 
had  the  equitable  title,  he  had  the  right  to  mortgage  this. 
Bank  V.  Clapp,  76  N.  C,  482:  White  v.  Joiies,  88  N.  C, 
166. 

But  there  is  another  reason  whv  the  defendants  cannot 
avail  themselves  of  this  plea,  even  if  it  could  do  them  any 
good,  and  I  do  not  think  it  could.  And  that  is  this:  They 
are  estopped  to  do  so.  The  defendant,  Alspaugh,  cannot 
do  so.  He  cannot  defeat  the  claims  of  creditors,  upon  the 
ground  that  he  is  not  the  leo:al  owner  of  the  property.  In 
fact  he  makes  no  such  defence.  He  does  not  even  file  an 
answer.  Hine  cannot  do  so,  as  he  holds  under  Alspaugh 
and  agreed  to  reconvey  to  him  upon  Alspaugh's  paying 
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bin)  the  money  he  had  loaned  him.  It  would  be  singularly 
strange  if  both  Alspaugh  and  Hine,  or  either  of  theic, 
should  be  in  a  better  condition  than  they  would  be  if  Al- 
spaugh had  owned  the  absolute,  undisputed,  legal  and 
equitable  estate  in  this  lot.  I  cannot  give  my  assent  to 
such  a  proposition. 

The  plaintiflfs  put  in  evidence  the  report  of  Alspaugh, 
showing  that  Tise  was  the  purchaser  of  the  lot  at  the  price 
of  $235,  and  Alspaugh's  settlement  of  the  !Noiwood  estate 
showing  that  Alspaugh  had  charged  himself  with  this  sale 
and  had  settled  for  the  same.  And  the  undisputed  evi- 
dence was  that  all  the  debts  of  the  plaintiffs  \^  ere  made  be- 
fore the  8th  of  January,  1894,  the  alleged  date  of  settle- 
ment, these  debts  having  been  made  in  1891,  1892  and 
1893.  This  being  so,  they  were  brought  within  the  rule 
laid  down  in  Halcomhe  v,  Ray^  and  the  plaintiffs  were  en- 
titled to  have  the  deed  from  Alspaugh  to  Hine,  dated 
January  16,  1881,  declared  void  as  to  their  debts.  Upon 
the  allegations  in  the  complaint  and  the  admissions  in  the 
answer,  the  evidence  of  the  defendant,  Hine,  and  the  undis- 
puted evidence  as  to  the  date  of  the  plaintiff's  debts,  it  was 
the  duty  of  the  Judge  to  charge  the  jury  that,  if  they  be- 
lieved the  evidence,  they  should  find  the  first,  third  and 
fourth  issues  in  the  affirmative. 

Faircloth,  C.  J.,  did  not  sit  on  the  hearing  of  this  case. 
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Action  to   Recover   Land — Estoppel  in  Pais — Representations. 

• 

1.  In  order  that  a  representation  or  stateit^ent  as  to  an  intended  abandon- 

ment of  an  existing  right  or  claim  to  property,  made  to  influence 
another,  shall  become  an  estoppel,  it  must  appear  that  the  person 
has  acted  under  such  representation  to  his  injury. 

2.  Plaintiff'  and  one  T  agreed  to  exchange  lands.    T,  without  having  ob- 

tained a  deed,  sold  the  land  to  one  B,  who  gave  notes  and  a  mort- 
gage on  the  land  as  security..  T  being  indebted  to  defendant,  H, 
transferred  the  B  notes  to  H  who  brought  suit  against  B  for  fore- 
closure, obtained  judgment  and  had  a  commissioner  appointed  to 
sell,  but  before  the  sale  went  to  the  plaintiff*,  R,  who  was  not  a 
party  to  the  foreclosure  suit,  and  enquired  whether  he  had  any 
claim  against  the  land,  and  upon  his  assurance  that  he  had  no 
claim,  and  upon  his  advice  to  "go  ahead  and  sell  the  land,"  de- 
fendant directed  the  commissioner  to  sell,  and  bought  the  land, 
though  he  knew  that  both  T  and  B  were  insolvent,  and  that  T  had 
never  had  a  deed  from  R.  Plaintiff"  thereupon  brought  this  action 
to  recover  possession  of  the  land,  and  for  a  sale  thereof  to  reim- 
burse himself  for  expenditures  he  had  been  compelled  to  make  in 
clearing  the  title  to  the  land  which  he  had  taken  in  exchange  from 
T ;  Ileldf  that  no  injury  resulted  to  H  from  the  representation  of 
R,  and  the  latter  is  not  estopped  thereby. 

Civil  action,  for  the  recovery  of  land,  tried  before  Hoke^ 
e/.,  and  a  jury,  at  January,  1897,  Special  Term,  Under 
the  instructions  of  his  Honor,  the  jury  rendered  a  verdict 
for  the  defendant  and  plaintiff  appelated. 

Messrs,   Watson  cfe  Buxton^  for  plaintiff  (appellant). 
Messrs.  Jones  cfe  Patterson^  for  appellee. 

Montgomery,  J.:  The  plaintiff,  in  1890,  being  the  owner 
of  the  tract  of  land  in  Forsyth  county,  which  is  the  sulject 
of  this  action,  entered  into  au  agreement  in  writing  with 
the  defendant,  Thomas,  to  exchange  the  land  for  a  tract 
belonging  to  Thomas  in  Henry  county,  Va.,  the  plaintiff 
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to  pay  atout  $2,000  to  boot  ia  the  exchange,  and  each 
party  t j  clear  his  respective  tract  c  f  all  incumbrances.  The 
piaintiif,  after  he  had  paid  the  amount  in  ditference  and 
had  received  a  deed  from  Thomas  to  his  tract  of  land,  dis- 
covered  that  there  were  incumbrances  on  the  Thomas  tract 
conveyed  to  him  for  a  large  amount,  and  he  was  compelled 
to  pay  them  off  to  make  secure  the  title  and  hold  the  land; 
and  he  refused  to  make  a  deed  to  Thomas  to  his  original 
tract  of  land  until  Thomas  should  reimburse  him  for  the 
sums  he  had  paid  out.  The  plaintiff  prayed  for  possession 
of  the  land  and  that  it  might  be  sold  under  the  order  of 
court  in  order  that  he  might  be  reimbursed  the  sum  he  had 
been  compelled  to  pay  out. 

The  defendant,  Hines,  in  his  answer,  sets  up  title  to  the 
land  and  avers  that  the  defendant,  Boles,  who  is  in  the 
actual  possession,  is  his  tenant.  Hines  avers  further  that 
Thomas,  after  he  took  possession  under  the  exchange 
agreement  between  Thomas  and  Raney,  sold  the  same  to 
Boles  and  took  his  note  for  the  purchase  money  secured  by 
a  mortgage  on  the  land ;  and  that,  for  a  debt  which  Thomas 
owed  to  him  (Hines),  Thomas  assigned  to  him  as  a  collat- 
eral security  two  of  these  notes.  Hines  further  answers 
that  in  an  action  to  foreclose  the  mortgage  of  Boles  to 
Thomas  (Raney  not  being  a  party)  a  sale  of  the  land  was 
ordered,  a  commissioner  appointed,  the  property  sold  and 
a  deed  made  to  Hines,  the  purchaser,  by  the  commissioner. 
Ihe  jury,  in  response  to  one  of  the  issues,  found  that  the 
plaintiff.  Raney,  had  paid  out  a  large  sum  to  creditors  of 
Thomas  on  account  of  valid  incumbrances  that  were  on  the 
land  in  Virginia  at  the  time  of  the  exchange,  for  which 
Thomas  and  the  land  w  ere  liable. 

On  the  trial  the  defendant.  Hines,  introduced  his  deed 
from  the  commissioner  to  the  land,  and  testified  himself, 
as  a  v/itness,  to  matters  in  pais  ^hich  he  contended  worked 
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an  estoppel  ^n  the  plaintiff  as  to  any  recovery  in  this  ac- 
tion. He  testified  that  after  he  had  procured,  in  the  action 
for  foreclosure,  the  order  of  sale  above  referred  to  and  had 
the  commissioner  appointed  to  make  the  sale,  knowing  that 
Eaney  was  not  a  party  to  the  action,  he  went  to  Virginia 
to  see  him  concerning  his  claims  on  the  land  (the  subject  of 
this  action)  growing  out  of  the  exchange  with  Thomas; 
that,  in  a  conversation  with  the  plaintiff,  be  asked  the  plain- 
tiff if  Thouias  owed  him  anything  on  the  Germantown 
farm  (the  land  in  controversy),  and  he  answered  ^^No. 
We  have  had  our  settlement  and  neither  owes  the  other 
anything.  Go  along  and  soU  the  property  under  your 
judgment.  You  can  go  ahead,  Mr.  Hines,  and  1  will  not 
botlier  you."  The  plaintiff,  Kaney,  denied  having  made 
this  statement  or  any  one  like  it  to  Hines  or  any  one  else. 
On  this  question  of  estoppel  the  jury  found  for  the  de- 
fendant, the  issue  being  in  these  words:  '^ Is  plaintiff  es- 
topped by  his  statement  to  defendant,  Hines,  from  assert- 
ing his  claim  for  incumbrance  against  said  defendant,  Hines, 
and  against  the  land?"  The  exception  of  the  plaintiff  is  to 
the  instruction  of  the  court  on  the  issue  of  estoppel.  The 
instruction  is  in  the  following  language:  '*0n  the  7th 
issue  the  defendant  insists  that  if  plaintiff  has  an  encum- 
brance on  the  land,  he  cannot  maintain  it,  because  by  his 
statement  he  is  estopped  from  asserting  it  in  court ;  that 
he  has,  by  his  language  and  statement,  put  himself  in  such 
a  position  that  he  cannot  now  assert  his  claims;  that  before 
defendant  bought,  he  interviewed  plaintiff,  who  told  him 
that  he  had  no  claim;  that  he  had  settlea  with  Thomas; 
to  go  on  and  buy  the  land.  Plaintiff  denies  that  he  made 
such  statement,  and  says  that  he  distinctly'  asserted  that 
he  had  such  claims  and  would  maintain  them  against  the 
land.  Now,  when  one  man  intentionally  acts  or  speaks  so 
as  to  mislead  another  and  induces  him  to  believe  a  certain 
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state  of  facts  exists,  and  the  ot)ier  relying  on  such  state- 
ment pays  out  money  and  assumes  contracts  or  obligations 
by  reason  of  them,  the  partj  \vho  makes  such  statements 
^ill  be  required  to  make  his  words  good.  He  will  not  be 
permitted  afterwards  to  assert  the  contrary;  he  is  estopped 
to  deny  that  his  statements  are  true  or  to  assert  legal  rights 
inconsistent  with  them,  to  the  injury  of  another.  If  the 
juiy  are  satisfied  that  before  Hines  bought  he  consulted 
with  plaintiff  and  plaintiff  told  him  he  had  no  claims  on 
the  land,  to  go  on  and  buy,  and  defendant,  acting  on  those 
statements  and  by  reason  of  them,  bought  the  land  and  paid 
for  it,  the  plaintiff  cannot  now  assert  such  claims;  he  is 
estoy>ped  and  the  answer  to  the  7th  issue  should  be  'Yes.' 
If  the  jury  are  not  so  satisfied,  they  should  answer  the  7th 
issue  'No.'  In  this  they  shall  be  governed  by  the  greater 
weight  of  testimony,  not  the  greater  number  of  witnesses 
necessarily,  but  in  the  judgment  of  the  jury  the  testimony 
of  defendant  must  have  the  greater  weight.''  Then,  after 
summing  up  the  testimony,  the  Judge  added:  '*If  de- 
fendant has  satisfied  you  by  the  greater  weight  of  evidence 
that  these  statements  were  made  and  that  defendant  bought 
and  paid  for  the  land,  rel.ying  on  them,  tbe  issue  should  be 
ansn^er  'Yes,'  otherwise  it  should  be  answered  'No.'  " 

The  alleged  ground  of  estoppel  against  the  plaintiff  falls 
under  the  head  of  representations  or  statements  in  relation 
to  an  intended  abandonment  of  an  existing  right  or  claim 
in  property,  made  to  influence  another,  and  by  which  that 
other  has  been  induced  to  act.  Before  the  plaintiff  could 
have  been  estopped,  it  rcust  have  been  shon  n  that  the  de- 
fendant, Hines,  not  only  acted  on  the  representations 
which  he  alleged  that  tbe  plaintiff  had  made  to  him,  but 
that  he  acted  to  his  injury  and  damage  if  the  plaintiff 
should  be  alloi^ed  to  make  any  statement  to  the  contrary. 
In  judicial  proceedings  the  truth  of  a  transaction  must  al- 
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ivays  be  allowed  to  be  told,  and  the  rights  of  property  and 
person  protected,  unless  the  party  \^ho  desires  to  make 
the  truth  known  has,  by  his  own  condact,  so  acted  as  to 
cause  another  person  to  act  to  his  injury,  thereby  making 
it  equivalent  to  a  fraud  in  fact  or  in  law,  if  the  person 
making  the  statement  should  attempt  to  contradict  it  or 
show  to  tbe  contrary.  The  law ,  as  administered  in  this 
State,  does  not  favor  estoppels,  and  as  to  estoppels  by 
matter  in  pais  it  may  be  said  that,  unless  a  person  has  in- 
duced another  by  representations  or  declarations  to  alter 
his  position  injuriously  to  himself,  he  will  not  be  estopped 
to  disclose  the  true  state  of  facts  in  reference  to  the  matter 
in  dispute.  The  fundamental  principle  on  which  the  doc- 
tiine  of  estoppel  r3sts  is  an  equitable  one — a  principle  which 
is  intended  to  suppress  fraud  and  to  compel  just  and  fair 
dealings  between  all.  On  no  principle  of  fair  dealing  and 
equity  can  it  be  said  chat  one  should.be  estopped  to  protect 
his  rights  in  a  matter  because  of  his  statements  or  conduct 
in  reference  thereto  and  upon  which  another  has  acted, 
but  without  prejudice  to  his  interests.  It  cannot,  with 
consistency,  be  said  that  a  man  has  taken  advantage  of  his 
own  wrong  where  his  statements  have  not  damaged  or  in- 
jured another.  Bigelow  in  his  Institutes,  prefixed  to  his 
work  on  Estoppel,  at  page  27,  writes:  ''It  (the  representa- 
tion) must  have  been  acted  upon  to  the  damage  of  tbe  party 
acting.''  Tne  same  author,  in  the  same  book,  at  page  644, 
elaborating  the  principle  above  referred  to,  sayg:  "It  is 
not  enough  that  the  representation  has  been  barely  acted 
upon;  if  still  no  substantial  prejudice  would  result  by  ad- 
mitting the  part}"^  who  made  it  to  contradict  it,  he  will  not 
be  estopped.''  The  same  principle  is  laid  down  in  Herman 
on  Estoppel,  Section  797,  in  these  words:  ''The-e  can  be 
no  estoppel  in  equity,  or  in  any  principles  of  equity,  unless 
the  person   who  asks  relief  from  the  rigor  of  the  law  is  a 
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parchaser  in  the  large  and  liberal  senoe  in  which  the  teim 
includes  all  who  have  given  value  or  changed  their  position 
for  the  worse  in  reliance  on  the  act  or  declarations  of 
others."  And  the  same  author,  in  the  same  work,  at  Sec- 
tion r59,  says:  '*If  anaan,  whatever  his  real  meaning  may 
be,  so  conducts  himself  that  a  reasonable  ;Dan  would  take 
his  conduct  to  mean  a  certain  representation  of  facts,  and 
that  it  \^ as  a  true  representation,  and  that  the  latter  was 
induced  to  act  upon  it,  in  a  particular  way,  and  he  with 
such  belief  does  act  in  that  way  to  his  damage,  the  first  is 
(Stopped  from  denying  that  the  fi»cts  were  as  represented." 
To  the  like  effect  are  the  cases  of  East  v.  Dolihite^  72  N. 
C,  562;  Adler  v.  Pin,  80  Ala.,  351;  47  Conn.,  190;  67 
Iowa,  14;  25  Pa.  St.,  449. 

Now,  if  we  apply  the  principle  laid  down  in  the  text- 
books referred  to  and  announced  in  the  above  Supreme 
Court  decisions,  that  is,  that  an  essential  element  of  es- 
toppel is  injury,  as  the  legal  result  of  a  representation  or 
declaration  made  by  one  to  the  other,  to  the  facts  in  this 
case,  it  will  be  seen  that  the  defendant  Hines  has  not  been 
injured,  nor  could  he  have  been  injured  in  acting  upon 
the  representations  which  the  jury  found  that  the  plaintiff 
made  to  him.  Hines  does  not  stand  in  the  relation  of  a 
stranger  to  the  action  which  he  brought  against  Thomas 
and  Boles  to  foreclose  the  mortgage,  who  wished  to  buy 
the  land  at  the  commissioner's  sale  and  to  pay  cash  down 
for  it,  who  had  heard  of  some  claim  which  the  plaintiff  in 
this  action  set  up  to  the  land,  and  who  was  desirous  to 
learn  the  nature  of  that  claim  before  he  should  invest  his 
money  in  the  purchase.  If  such  had  been  the  fact,  then 
the  statement  of  the  plaintiff  would  have  estopped  him  to 
deny  or  contradict  the  declaration.  But  Hines  \^  as  the 
plaintiff  in  that  action  of  foreclosure,  was  the  owner  of  the 
notes  of  Boles,  the  purchaser,  from  Thomas,  secured  by  a 
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mortgage  upon  the  land ;  he  had  already  brought  the  salt, 
procured  the  order  of  sale,  had  had  appointed  the  com- 
missioner to  make  the  sale,  and  at  the  last  named  stage  of 
the  action  notified  the  commissioner  not  to  sell  the  land 
until  he  could  see  Kaney.  Hines  knew  when  he  took  the 
notes  of  Boles  to  Thomas  and  when  he  went  to  Virginia  to 
see  Raney  that  Ea.ney  had  executed  no  deed  to  Thomas, 
and  that  both  Thomas  and  Boles  were  insolvent.  Hines, 
knowing  the  insolvency  of  Thomas  and  Boles,  sought  the 
condemnation  of  the  land  for  the  payment  of  the  notes  and 
proceeded  with  the  action  for  that  purpose,  even  to  judg- 
ment and  the  appointment  of  a  commissioner  of  sale,  before 
he  ever  thought  of  seeing  Baney.  It  is  impossible  to  be- 
lieve that  Hines  would  have  acted  in  any  other  way  than 
he  did,  whether  Haney  set  up  a  claim  to  the  land  or  not. 
Hines  had  no  possible  way  to  collect  the  money  oi  any  part 
of  it  except  through  a  sain  of  the  land  —  the  maker,-  Boles, 
and  the  endorser,  Thomas,  being  insolvent.  Hines  has 
gi^en  up  nothing  except  a  worthless  note.  By  the  record 
he  has  not  advanced  one  cent  in  litigation  after  his  conver- 
sation with  Raney,  and  his  position  is  absolutely  unaltered. 
He  stands  just  ^here  he  did  before  his  conversation  with 
Baney,  and,  as  we  have  said,  it  is  not  enough  that  Baney's 
representation  has  been  barely  acted  upon;  if  still  no  sub- 
stantial prejudice  would  have  resulted  by  admitting  Baney 
to  contradict  it,  he  ought  not  to  be  estopped. 

For  the  reasons  set  out  there  was  error  in  his  Honor's 
instruction  to  the  jury. 

New  Trial. 

FuBCHEs,  J.,  dissents. 
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ZACK  ADAMS  v.  J.  L.  HAYES. 

Action  for    Contribution  Among  Sureties — Pleading — Principal 
and  Surety — Contribution — Equitable  Action. 

1.  An  action  at  law  by  a  surety  for  contribution  lies  only  against  the  co- 

sureties, severally,  for  the  aliquot  part  due  from  each. 

2.  While  a  party  may,  under  the  present  practice,  unite  legal  and  equi- 

table grounds  of  action  or  defense,  they  must  be  clearly  set  up  in 
the  pleading. 

3.  The  remedy  to  which  a  party  is  entitled  is  determined,  not  by  the 

prayer  for  relief,  but  by  the  facts  alleged  and  proved. 

4.  Where  a  complaint  in  an  action  by  a  surety  for  contribution  joined  the 

principals  as  parties,  and  alleged  the  contract  of  suretyship,  pay- 
ment by  the  plaintiff  and  demand  of  the  co-sureties  "  for  their 
contributive  shares, "  and  asked  judgment  against  all,  but  did  not 
allege  insolvency  of  the  principals  except  by  the  averment  that 
plaintiff  was  compelled  to  pay  the  debt ;  Hdd,  that  though  the 
proper  relief  was  not  asked,  and  the  insolvency  of  the  principals 
was  imperfectly  alleged,  the  cause  of  action  will  be  construed,  on 
demurrer,  as  equitable  rather  than  legal,  in  order  to  confer  jurisdic- 
tion below. 

Civil  action,  heard  on  complaint  and  demurrer,  before 
Bryan,  e/.,  at  Spring  Term,  1896,. of  Wautauga  Superior 
Court. 

The  complaint  \^as  as  fellows: 

''The  plaintiff  in  the  above  entitled  action,  complaining 
of  the  defendants,  alleges: 

''1.  That  on  the  30th  day  of  May,  1888,  F.  M.  Hodges 
and  R.  A.  Adams,  doing  business  under  the  style  and  firm 
of  Hodges  &  Adams,  executed  their  promissory  note  to  L.^ 
A.  Green  for  the  sum  of  $600,  with  J.  L.  Hodges,  Wm. 
T.  Hayes,  E.  H.  Dougherty,  E.  F.  Lovill  and  this  plaintiff 
as  sureties  on  said  above  note. 

**2.  The  principals  in  above  mentioned  note  having 
failed  to  pay  off  and  satisfy  same  at  maturity,  suit  was  ac- 
cordingly entered  at  Spring  Term,  1891,  in  the  Superior 
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Cou't  of  Wautauga  county  by  L.  A.  Greene,  plaintiff,  tor 
balance  due  on  said  note,  to- wit,  $526  principal,  and  $23.52 
interest,  together  with  $11.40  cost  of  action,  making  a 
total  amount  of  1500.92;  and  at  June  Term  of  Wautauga 
County  Superior  Court  judgment  was  obtained  against  F. 
M.  Hodges  and  R.  A.  Adams,  principals,  and  J.  L.  Hayes, 
AVm.  T.  Hayes,  E.  H.  Dougherty,  E.  F.  Lovill  and  this 
plaintiff,  Z.  Adams,  as  sureties,  when  this  plaintiff,  Z. 
Adams,  one  of  said  sureties,  paid  off  and  satisfied  said  judg- 
ment in  full. 

**4.  That  $160.66  was  paid  by  plaintiff  as  receiver  of 
Hodges  &  Adams,  out  of  funds  of  said  Hodges  &  Adams, 
which  came  into  his  hands  as  said  receiver,  leaviag  a  bal- 
ance of  $400.32,  which  amount  this  plaintiff  was  forced  to 
pay  under  said  execution  out  of  his  own  private  funds. 

'^5.  That  repeated  demands  have  been  made  upon  J.  L. 
Hayes,  Wm.  T.  Hayes,  E.  H.  Dougherty  and  E.  F.  Lovill, 
the  co-sureties,  for  their  contributive  shares,  which  they 
have  neglected  and  refused,  and  still  neglect  and  refuse,  to 
pay,  to  the  great  damage  of  this  plaintiff. 

'^Wherefore,  plaintiff  prays  that  he  may  have  judgment 
against  the  defendants  in  this  action  for  the  scm  of  $320.24, 
with  interest  from  October  10,  1895,  which  said  amount  is 
four-fifths  of  amount  paid  by  this  plaintiff,  and  for  costs 
of  this  action,  and  for  such  other  and  further  relief  as  the 
court  may  adjudge." 

The  demurrer  was  as  follows: 

^^The  defendants  in  the  above  entitled  action  demur  to 
the  complaint  of  the  plaintiff,  and  for  the  demurer  say: 

^'Ist.  That  the  plaintiff  cannot  maintain  his  action  in  the 
Superior  Court  jointly  against  all  the  defendants  for  con- 
tribution, but  aver  that  if  they  have  a  cause  of  action 
against  the  defendants  at  all,  it  is  not  joint,  but  several, 
in  which  the  amount  claimed  from  each  defendant  would 
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be  less  than  $200  and  not  within  the  jurisdiction  of  the 
Superior  Court." 
His  Honor  sustained  the  demurrer  and  plaintiff  appealed. 

Messrs.  W.  B.  CoundU^  Jr.^  and  E.  C,  Smithy  for  de- 
fendants. 

No  counsel,  for  appellant. 

FuRCHBs,  J. :  On  the  30th  of  May,  1888,  F.  M.  Hodges 
and  R.  A.  Adams  borrowed  $600  from  L.  A.  Green,  for 
which  they  executed  their  note  as  principals, with  J.  L. 
Hodges,  W.  T.  Hayes,  E.  H.  Dougherty,  E.  F.  Lovill  and 
the  plaintiff,  Adams,  as  sureties.  The  cote  was  not  paid 
and  Green  brought  suit  thereon,  and  recovered  judgment 
against  the  principals,  and  sureties  for  the  full  amount  of 
the  note,  principal  interest  and  cost,  which  the  plaintiff 
alleged  he  paid  off  and  satisfied — paying  $160.66  out  of 
money  in  his  hands  as  receiver  of  the  principals  in  the  note, 
and  the  residue  $400.32  out  of  his  own  money,  and  this 
action  is  brought  for  contribution  from  his  co-sureties. 

The  complaint  is  very  inartistically  drawn,  .which  makes 
it  difiScnlt  to  determine  whether  it  was  intended  to  be  what 
w  ould  have  been  an  action  at  law  or  a  suit  in  equity  be- 
fore the  joinder  of  these  jurisdictions.  Before  the  joinder 
of  these  jurisdictions,  this  was  determined  by  the  court  in 
which  the  action  was  brought.  But  now,  it  must  be  de- 
termined by  the  pleadings.  It  is  true  that  a  party  can 
now,  in  the  same  action,  set  up  both  legal  and  equitable 
grounds  of  com  plaint  or  defence.  But  these  grou nds  should 
be  set  up  if  the  party  wants  the  benefit  of  them. 

The  Code  abolishes  the  distinction  between  actions  at  law 
and  suits  in  equity,  but  the  principles  that  governed  in  the 
sepaiate  jurisdictions  before  their  junction  are  still  pre- 
served. 

120—49 
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There  are  some  reasons  for  supposing  that  this  action 
\«as  brought  under  the  conception  that  it  would  have  been 
an  action  at  law,  as  the  plaintiff  does  not  distinctly  aver 
the  insolvency  of  the  principals  in  the  note,  as  he  demands 
a  judgment,  in  solido^  for  four-fifths  of  what  he  paid  against 
all  his  co-sureties.  If  it  be  considered  that  it  is  what  would 
ha\e  been  an  action  at  la^ ,  it  is  clear  that  it  cannot  be 
maintained.  While  actions  on  the  case,  atla^,  were  al- 
lowed under  the  doctrine  of  assumpsit,  ani  in  this  State, 
under  the  Statute  of  1807,  they  could  only  be  brought 
against  one  co-surety  for  his  aliquot  part;  in  this  case,  one- 
fifth  of  the  amount  the  plaintiff  had  to  pay.  Powell  v. 
Matthis^  26  N.  C,  83;  Bispham  Eq.,  Sections  328  and 
329.  And  treating  the  action  as  at  law,  the  demurrer 
should  have  been  sustained. 

But  there  are  other  reasons  for  supposing  that  tbe  plain- 
tiff intended  it  as  an  equitable  action.  Among  these  are: 
That  he  made  the  principals  parties  defendant;  that  he  al- 
leges that  he  had  made  demand  of  each  of  the  co-sureties 
for  their  ratable  portion  of  what  he  paid:  and  he  also 
alleges,  though  in  a  very  imperfect  manner,  the  insolvency 
of  (he  principals,  by  saying  he  was  compelled  to  pay.  It 
must  be  admitted  that  if  this  alleges  insolvency  at  all,  it  is 
poorly  done.  But  this  appeal  comes  to  i3s  upon  demurrer 
to  the  complaint,  in  which  the  grounds  of  demurrer  are 
assigned,  as  our  practice  requires  they  shi!)uld  be.  And  this 
ground  of  objection  to  the  complaint  is  not  assigned,  and 
therefore  the  question  as  to  the  insolvency  of  the  principals 
in  the  note  is  not  before  us  for  determination.  And  we 
only  notice  what  the  plaintiff  said,  as  to  being  compelled  to 
pay,  as  tending  to  show  this  to  be  an  equitable  action. 

If  it  is  to  be  considered  as  an  equitable  action,  that  is, 
what  would  have  been  a  suit  in  equity  under  the  old  juris- 
diction,  then  the   court  had   jurisdiction.      And   this   is 
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anotber  reason  why  we  are  disposed  to  treat  it  as  an  equi- 
table action.  When  a  party  brings  an  action,  in  which  it  is 
not  plain  to  be  seen  whether  it  is  an  action  at  law  or  a  suit 
in  equity,  we  think,  in  favor  of  the  jurisdiction  of  the 
courts  and  in  fairness  to  the  parties,  we  should  so  construe 
it  as  to  maintain  the  jurisdiction  of  the  court. 

The  doctrine  of  contribution  between  co-sureties  is  an 
original  equitable  jurisdiction,  administered  by  courts  of 
equity  long  before  courts  of  law  assumed  to  have  any  juris- 
diction whatever  in  such  matters.  And  when  courts  of  law 
did  assume  jurisdiction,  it  was  very  imperfecc  and  did  not 
extend  to  cases  where  some  of  the  sureties  were  insolvent 
or  had  died.  And  for  these  reasons,  among  others,  courts 
of  equity  continued  to  hold  and  exercise  their  original  juris- 
diction. Allen  V.  Woodj  38  N.  C,  386;  Bcdney  v.  Tar- 
lorough,  37  K  C,  249;  Bispham  Eq.,  Section  329;  3 
PomeroyEq.  Jur.,  Section  1418. 

Upon  reason  and  authority  we  must  hold  that  this  action 
is  equitabljB  in  its  natuie,  and  must  sustain  the  jurisdiction 
of  the  court. 

But  undei  this  complaint,  as  now  framed,  the  plaintiff  is 
only  entitled  to  a  separate  judgment  against  each  of  his  co- 
sureties for  one -fifth  of  what  he  was  compelled  to  pay  out 
of  his  o^  n  money. 

But,  sustaining  the  jurisdiction  of  the  court,  as  we  do, 
the  demurrer  should  have  been  overruled.     There  is  error. 

Clark,  J.,  concurring:  By  alleging  in  his  complaint  that 
he  made  a  demand  on  each  of  the  defendants  for  ^'his  con- 
tributive  share"  by  having  joined  all  his  co-sureties  as  de- 
fendants, it  seems  plain  that  the  plaintiff  brought  his  action 
to  recover  of  each  defendant  the  pro  rata  which  he  should 
equitably  contribute  and  this  would  depend  upon  the  num- 
ber shown  to  be  solvent.     The  complaint  and  the  prayer  for 
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relief  are  not  carefully  drawn,  but  tne  remedy  to  which  a 
plaintiff  is  entitled  depends,  not  upon  his  prayer  for  relief, 
but  upon  the  facts  alleged  and  proved.  See  cases  cited  in 
Clark's  Code,  2nd  Ed.  pp.  150,  151;  Johnson  v.  Lofting 
111  N.  C,  319.  Pleadings  are  now  required  to  be  con- 
strued liberally,  and  not  (as  formerly)  most  strongly  against 
the  pleader.     The  Code^  Section,  260. 

If  the  language  of  the  complaint  admits  of  any  doubt  of 
its  object,  wheu  the  case  goes  back  the  Judge  below  should, 
if  it  is  requested  by  the  plaintiff,  permit  an  amendment  in 
the  liberal  spirit  of  The  Code  (Section  273),  that  in  the  fur- 
therance of  justice  the  rights  of  all  the  parties  may  be  equi- 
tably adjusted  and  finally  determined  in  one  action. 


J.  W.  BAILEY   V.    BOARD  OF  COMMISSIONERS  OF  MITCHELL 

COUNTY. 

Ptcucike — Filing  Answer — Extension  of   Time — Discretion  of 

Court 

The  Court  may,  in  its  discretion,  allow  an  answer  to  be  filed  after  the  ex- 
piration of  the  time  limited  therefor. 

Civil  action,  heard  before  Norwood^  «/.,  at  Fall  Term, 
1896,  of  Mitchell  Superior  Court,  which  was  the  Trial 
Term  for  the  action.  The  Judge  holding  the  previous  term 
of  the  court  had  allowed  defendants  sixty  days  to  file  an- 
swer and  an  extension  had  been  granted  by  plaintiff's  coun- 
sel, who  wrote,  ''You  must  file  it  before  court."  The 
answer  was  filed  on  Tuesday  of  the  first  week  of  court, 
being  the  day  on  which  the  court  was  opened.  His  Honor 
gave  judgment  f  3r  want  of  an  answer,  holding,  as  a  matter 
of  law,  that  he  had  not  the  power,  under  the  circumstances, 
to  grant  further  time.     The  defendants  appealed. 
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Mr.  E.  J.  Justice^  for  defendants  (appellants). 
No  counsel,  contra. 

Per  Curiam:  Reversed.     See  The  Code^  Section  274. 


G.  D.  RAY  et  als.  v.  W.  B.  BANKS  et  als. 

Special   Proceedings —  Pariilion  Sale —  Commissioner —  Compen- 
sation. 

The  compensation  to  a  Commissioner  for  making  partition  sale  being 
fixed  by  Section  1910  of  The  Code,  no  additional  allowance  can  be 
made  on  account  of  extra  trouble  or  expense. 

Special  prooeedtng,  for  the  sale  of  land  for  partition, 
pending  in  the  Superior  Court  of  Yancey  county.  The 
Clerk  refused  to  make  an  allovvance  to  the  Commissioner 
appointed  to  sell  the  land  in  excess  of  that  allowed  by  The 
Code^  and  upon  appeal  to  the  Judge  of  the  Superior  Court 
the  Clerk's  ruling  was  reversed  and  plaintiffs  appealed. 

Messrs.  Hudgins  cfe  Watson^  for  plaintiffs  (appellants). 
Messrs.  W.  N.  Moore  and  A.  C.  Avery ^  for  defendants. 

Per  Curiam:  Judgment  reversed  upon  Section  1910  of 
The  Code. 
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T.  C.  PRESNELL  v.  J.  B.  MOORE  and  CALLIE  MOORE. 

Action  for  Slander — Husband  and  Wife — Liability  of  Husband 

for  Torts  of  Wife. 

A  husband  is  liable  for  slanderous  words  spoken  by  his  wife  in  his  ab- 
sence and  without  his  knowledge  or  consent. 

Civil  action,  for  damages  for  slander,  tried  before  Bryauj 
J.y  and  a  jury,  at  Spring  Term,  1896,  of  Watjtauga  Supe- 
rior Court.  The  complaint  alleges  that  Callie  Moore,  the 
wife  of  her  co-defendant,  J.  B.  Moore,  uttered  the  slander- 
ous words  complained  of,  falsely  and  maliciously.  The 
answer  aUeged  the  words  were  true.  The  jury  found  that 
the  words  were  spoken  by  the  ferns  defendant  falsely  and 
maliciously,  and  rendered  a  verdict  against  both  defendants 
for  $250.  It  appeared  on  the  trial  that  the  defendant,  J. 
B.  Moore,  was  not  present  when  the  slanderous  words  were 
spoken,  and  they  were  spoken  without  his  knowledge  or 
consent.  There  was  a  motion  in  arrest  of  judgment  as  to 
the  defendant,  J.  B.  Moore,  on  the  ground  that  no  judg- 
ment could  be  rendered  against  a  husband  for  his  wife's 
torts,  if,  at  the  time  of  the  alleged  wrong,  he  was  absent 
and  the  throng  ^\as  committed  without  his  knowledge  or 
consent.     The  motion  was  refused  and  defendants  appealed. 

Mr.  L.  D.  Lowe^  for  defendants  (appellants). 
No  counsel,  contra. 

Per  Curiam:  Judgment  affirmed. 
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ELIZA  J.  LACKEY  v.  LEVI  MARTIN. 

Action  to  Recover  Land — Mortgage — Mortgagor  and  Mort- 
gagee— Right  of  Possession. 

The  owner  of  an  equitable  estate  in  land,  by  way  of  resulting  trust,  who 
conveyed  the  'Megal  and  equitable  estate ''  by  way  of  mortgage, 
being  entitled  to  redeem  and  to  possession  until  foreclosure  or 
entry  by  the  mortgagee,  may  compel  •a  conveyance  of  the  legal 
estate  by  the  holder. 

Civil  action,  tried  before  JVo?*woody  J. ,  and  a  jury,  at 
Fall  Term,  1896,  of  Caldwell  Superior  Court.  In  defer- 
ence to  thd  opinion  of  his  Honor,  that  she  could  not  re- 
cover, plaintiff  suffered  a  non-suit  and  appealed. 

Mr.  W.  B.  CounciU,  Jr.^  for  plaintiff  (appellant). 
No  counsel,  contra. 

Montgomery,  J. :  The  plaintiff,  in  her  complaint,  suffi- 
ciently alleges  that  she  famished  to  the  defendant  the  money 
with  which  to  buy  for  her  the  tract  of  land  in  Caldwell 
county,  which  is  the  subject  of  the  action,  and  that  he  pur- 
chased the  same  but  took  the  deed  in  his  own  name.  The 
prayer  is  that  the  defendant  may  be  compelled  to  convey 
the  legal  title  and  surrender  to  her  the  possession  of  the 
land.  Thfi  defendant,  oo  the  trial,  offered  in  evidence  a 
mortgage  executed  by  the  plaintiff  in  1879  to  Linney  & 
Welborne,  which  had  never  been  foreclosed,  and  the  same 
was  admitted  against  the  objection  of  the  plaintiff.  After 
the  mortgage  was  received  as  evidence,  the  court  intimated 
that  the  plaintiff  could  not  recover  for  the  reason  that  both 
the  legal  and  equitable  estate  was  conveyed  in  the  mort- 
gage by  the  plaintiff.  There  was  judgment  of  non-suit  and 
the  plaintiff  appealed. 
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There  is  error.  Whatever  interest  the  plaintiff  may 
have  had  in  the  land,  whether  legal  or  equitable,  she  con- 
veyed in  the  mortgage  subject  to  her  right  to  redeem  until 
foreclosure.  It  cannot  be  that,  because  she  conveyed  both 
her  legal  and  equitable  estate  in  the  mortgage,  the  mort- 
gagee took  her  whole  estate  absolutely.  A  mortgage  is 
only  a  mortgage  and  not  an  absolute  conveyance,  and  ne- 
cessarily carries  with  it  the  right  of  the  debtor  to  redeem  the 
estate  conveved  at  any  time  before  foreclosure;  and  the 
mortgagor  is  entitled  to  the  possession  of  the  land  conveyed 
until  the  mortgagee  forecloses,  or  by  lawful  demand  or  by 
due  process  of  law  enters.  The  mortgagees  here  are  not 
seeking  to  take  possession.  It  may  be  that  they  knevt ,  at 
the  time  of  the  execution  of  the  mortgage,  of  the  condition 
of  the  title  to  the  land,  and  on  that  account  inserted  the 
words  ''legal  and  eqnitable  estate"  in  its  provisions. 

New  Trial. 


R.  S.  AVITT  V.  J.  W.  SMITH,  Administrator  of  A.  R.  T.  Avitt, 

Deceased. 

Post  Mortem  Claim — Services  Rendered  Parent. 

1.  The  law  does  not  look  with  favor  on  after- death  charges  for  services 

rendered  to  a  decedent  in  the  absence  of  some  agreement  by  the 
parties  before  the  death. 

2.  In  the  absence  of  some  contract,  express  or  implied,  showing  an  in- 

tention on  the  part  of  one  to  charge  and  the  other  to  pay  for  ser- 
vices rendered,  the  presumption  that  the  law  raises  of  a  promise  to 
pay  for  services  performed,  is  rebutted  by  the  near  relationship  of 
the  parties^  such  as  parent  and  child,  step-parent  and  child,  grand- 
parent, &c. 

3.  In  an  action  against  the  administrator  of  plaintifiTs  mother  for  ser- 

vices rendered  her  before  death,  the  plaintiff  testified  that  he 
lived  with  her  all  his  life,  and  for  twenty -four  years  conducted  her 


K  C]  FEBRUARY  TERM,  1897.  393 

Avnr  t?.  Smith. 

farm  and  attended  to  all  her  business  for  her ;  that  she,  one  sister 
and  himself  constituted  the  family ;  that  he  supported  them  and 
they  supported  him,  and  that  they  all  consumed  together  what 
they  made.  A  witness  testified  that  he  heard  the  mother  say  that 
she  wanted  the  sixty  acres  of  land  for  his  services ;  Held^  that  a 
non-suit  was  proper. 

Civil  action,  tried  before  Norwood^  «/.,  and  a  jury,  at 
SpriDg  Term,  1897,  of  Stanly  Superior  Court.  From  a 
judgment  of  non-suit  the  plaintiff  appealed. 

Messrs, Bennett  &  Bennett^  for  plaintiff  (appellant). 
Messrs,  Austin  cfe  Price^  for  defendant. 

Fairclotr,  C.  J. :  The  plaintiff  brought  this  action  to 
recover  for  services  rendered  his  mother,  the  intestate  of 
defendant.  The  plaintiff  testified  that  he  lived  with  his 
mother  all  his  life,  and  that  from  1871  to  1895  he  ran  her 
farm  and  rendered  her  all  the  service  he  could  and  pro- 
tected her,  and  in  a  general  way  attended  to  all  her  busi- 
ness. He,  his  mother  and  one  sister,  composed  the  family, 
and  they  all  warked.  He  says:  ^'I  supported  them  and 
they  supported  me.  We  all  consumed  together  what  vte 
made  on  the  place.*'  Another  witness  said  he  heard  the 
mother  say,  in  the  presence  of  the  plaintiff,  that  ^^she 
wanted  the  plaintiff  to  have  6o  acres  of  her  land  in  con- 
sideration for  his  sei vices  in  taking  care  of  her.'*  His 
Honor's  opinion  being  against  the  plaintiff,  he  submitted 
to  a  non-suit  and  appealed. 

In  ordinary  dealings  the  law  implies  a  promise  to  pay  for 
services  rendered  by  one  for  another.  This  presumption 
may  be  rebutted  by  the  relations  of  the  parties,  as  father 
and  child,  stepfather  and  child  and  grandfather  and  child, 
&c.  In  the  absence  of  some  contract,  express  or  implied, 
showing  an  intention  on  the  part  of  one  to  charge  and  the 
other  to  pay,  the  presumption  is  rebutted  by  the  relation- 
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ship.  The  law  does  not  look  favorably  on  those  after 
death  charges,  in  the  absence  of  some  agieement  by  the 
parties  before  death.  Hudson  v.  Zutz^  50  N.  C,  217.  The 
old  lady's  remark  about  the  60  acres  of  land  showed  her 
kind  disposition,  but  fails  to  furnish  any  evidence  of  a  con- 
tract or  promise  to  pay.  There  was  not  sufficient  evidence 
to  go  to  the  jury.  Dodson  v.  Mc Adams,  96  N.  C,  149. 
An  analagous  case  was  recently  decided  in  this  court  wheie 
the  reasoning  is  more  fully  stated.  Callahan  y.  Wood,  118 
"N.  C.J  752,  and  cases  cited. 

Affirmed. 


S.  D.  GREEN  et  als.  v.  D.  N.  BENNETT  et  als. 

Action  to  Recover  Land — Husband  and  Wife — Married  Wo- 
man^s  Deed — Execution  and  Achiowledgmeni  of  Deed — 
Estoppel  by  Judgment. 

1.  In  the  conveyance  of  land  by  a  wife  with  the  assent  of  her  husband, 

as  allowed  by  Section  6,  Article  10,  of  the  Constitution,  the  hus- 
band and  wife  should  execute  the  same  deed. 

2.  No  title  is  conveyed  by  a  married  woman's  deed  of  her  separate  prop- 

erty where  her  husband's  consent  thereto  was  not  proved  and  re- 
corded until  after  the  death  of  the  wife. 

3.  Recitals  in  a  decree  for  the  partition  of  lands,  as  to  the  ownership  thereof, 

are  conclusive  upon  the  parties  to  such  proceedings  and  all  persons 
claiming  under  them. 

Ac f ION  to  recover  land,  tried  before  Robinson^  J.y  and 
a  jury,  at  Spring  Term,  1895,  of  Stanly  Superior  Court. 
The  facts  are  set  oat  in  the  opinion.  There  was  a  verdict, 
followed  by  judgment  for  the  plaintiffs,  and  defendants 
appealed. 
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Messrs.  Brawn  d;  Jerome^  for  plaintiffs. 
Messrs.   8    J.   Pem^erton  and  MacRae  d&  Day^  for  de- 
fendants  (appellaDts). 

MoNTooMEBT,  J. :  The  plaintiffs,  who  are  the  heirs  at 
law  of  Rosani  Smith,  claim  title  to  and  demand  the  posses- 
sion of  the  two  tracts  of  land  described  in  the  complaint, 
one  containing  three  acres,  and  the  other  a  one-eighth  in- 
terest in  a  tract  of  oae  acre  and  a  mineral  spring  on  it. 
The  defendant,  Foreman,  sets  up  title  to  the  same  through 
a  deed  to  Rosani  Smith  to  himself,  dated  February  14, 
18S1,  and  the  other  defendants  claim  the  possession  under 
Foreman.  The  defendant.  Foreman,  also  claims  title  to 
the  one-eighth  interest  in  the  one  acre  tract  by  virtue  of  a 
decree  of  the  Superior  Court  of  Stanly  dounty,  dated  the 
17th  of  November,  1888,  in  a  case  entitled  C.  C.  Foreman 
V.  Hezekiah  Hough  and  others.  The  husband  of  Mrs. 
Smith  did  not  sign  the  deed,  nor  dees  his  name  appear  any- 
where in  it.  On  the  back  of  the  deed,  on  the  day  of  its 
execution,  the  husband,  Smith,  made  an  endorsement  in  the 
following  words:  **I,  John  Smith,  husband  of  E.  B,  Smith, 
the  maker  of  the  within  deed,  do  hereby  consent  to  the 
same.''  (Signed  and  sealed  by  John  Smith,  June  14, 
1881,  and  ^itne^^sed  by  J.  P.  Austin.) 

The  deed  was  registered  on  the  21st  of  September,  1882; 
the  alleged  consont  of  the  husband  was  proved  and  regis- 
tered on  September  20th,  1894,  and  after  the  death  of  the 
v^ife,  which  took  place  in  1888.  His  Honor  refused  to 
allow  the  deed  to  be  received  as  evidence  of  defendant's 
title  and  right  of  possession;  and  bis  ruling  was  correct.  In 
the  argument  here,  the  counsel  of  defendants  frankly  stated 
that  the  ruling  of  the  court  below  v  as  proper  unless  the  court 
should  reconsider  and  reverse  its  former  decisions  bearing 
upon  the  power  given  to  married  women  to  convey  their 
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separate  property  under  Section  6  of  Article  10  of  the  Con- 
stitution and  in  the  manner  prescribed  in  Section  1256  of 
The  Code.  It  is  not  necessary  to  the  decision  of  this  case 
for  us  to  discuss  again  the  effect  of  the  endorsement  made 
by  the  husband  on  the  deed ;  whether  that  act  ^  as  sufficient 
execution  of  the  deed.  The  Constitution,  Article  10,  Sec- 
tion 6,  provides  that  a  married  woman  may  convey  her 
separate  property  ^'  with  the  written  assent  of  her  husband'^ 
as  if  she  was  sole;  and  it  was  decided  by  this  court  in  I^er- 
guson  V.  Kinsland,  93  N.  C,  337,  and  in  other  cases  that 
the  husband  should  execute  the  same  deed  with  the  wife. 
The  reason  assigned  for  that  requirement  in  the  cases,  above 
referred  to  '^was  to  afford  her  (the  wife)  his  (the  husband^s) 
protection  against  the  wiles  and  insidious  act  of  others. '' 
But  the  defendant  also  offered  the  deed  as  color  of  title. 
The  Statute  of  Limitations  did  not  lun  against  Mrs.  Smith; 
Section  141  of  The  Code.  She  died  in  1888  and  this  action 
was  begun  in  1891— less  than  seven  years  after  her  death, 
[n  addition  to  the  claim  of  the  defendants  under  the  deed 
from  Bosina  Smith  to  the  one-eighth  interest  in  the  one 
acre  tract,  on  which  is  the  spring  of  water,  they  set  up  an 
estoppel  by  record  of  the  Superior  Court  of  Stanly  county 
in  a  proceeding  instituted  by  Foreman,  the  plaintiff  there, 
one  of  the  defendants  here,  against  Hezekiab  Hough,  Sarah 
(D.)  Green  and  M.  C.  Underv^ood,  as  tenants  in  common, 
to  dcU  the  land  for  partition.  It  was  stated  in  the  judg- 
ment in  that  proceding  that  it  was  admitted  that  Foreman 
owned  by  purchase  and  deed  of  conveyance  in  fee  simple 
five-eights  of  the  same,  one^eighth  of  which  was  the  Rosani 
Smith  interests  the  subject  of  this  action.  JVI.  C.  Under- 
wood and  Sarah  D.  Green,  who  were  the  owners  of  one- 
eighth  interest  each  in  the  one  acrn  tract,  were  parties  to 
the  pioceeding  instituted  for  its  sale  in  partition.  Sarah 
D.  Green  is  also  a  plaintiff  in   this  action  and  is  estopped 
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therefore  to  claim  any  interest  m  the  acre  lot  and  spring; 
and  all  the  plaintiffs  are  estopped  to  claim  the  interest  of 
M.  C.  Underwood  in  the  acre  lot  and  spring.  M.  C.  Un- 
derwood, from  the  pleadings  in  the  present  action,  appears 
to  be  dead.  She  \\  as  a  child  of  the  original  grantor,  Eliza- 
beth Green,  and  the  complaint  mentions  only  the  four 
plaintiffs  as  the  heirs  at  law  of  Rosina  Smith.  The  judg- 
ment in  the  proceeding  for  the  sale  of  the  acre  tract  also 
recited  that  Foieman  owned  by  purchase  and  deeds  of  con- 
veyance m  fee  simple  the  interest  of  Lafayette  Green,  D. 
Green  and  M.  J.  Biles  therein;  but  as  they  v^ere  not  par- 
ties to  the  proceeding  they  are  not  bound  by  the  recitals  of 
the  judgment.  Theie  was  no  evidence  offered  on  the  trial 
in  this  action  that  they  had  conveyed  their  interests  in  the 
property  to  Foreman.  The  judgment  belcw  is  affirmed, 
except  that,  instead  of  the  plamtiffs'  recovering  the  one- 
eighth  interest  in  and  to  the  acre  spring  lot,  the  plaintiffs, 
D.  D.  Green,  L.  Green  and  W.  H.  U.  Green,  recover 
two-thirds  of  the  same.     Modified  and  affirmed. 


H.  A.  JUDD  et  al.  v.  THE  CRAWFORD  GOLD  MINING  COMPANY. 

Attachment — Affidavit — AUegations  of  Belief— -Grounds  of 

Belief — Appeal. 

1.  An  attachment  lies  for  unliquidated  damages  arising  out  of  breach  of 

contract.     (Section  347  of  The  Code,) 

2.  An  allegation  in  an  affidavit  for  a  warrant  of  attachment  that  defend- 

ants are  about  to  assign  or  dispose  of  their  property  with  "intent  to 
defraud  plaintiffs/'  is  an  assertion  not  of  a  fact,  but  of  a  belief 
merely  and,  hence,  the  grounds  upon  which  such  belief  is  founded 
must  be  set  out  in  order  that  the  court  may  adjudge  upon  their 
sufficiency. 

3.  An  appeal  lies  from  the  refusal  to  dismiss  an  attachment. 
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Motion  to  vacate  an  attachmeiit,  heard  before  J^orwaod^ 
J.,  at  Spring  Term,  1897,  of  Stanly  Superior  Court  in  an 
action  for  damages  arising  out  of  an  alleged  breach  of  con- 
tract. 

The  affidavit  to  procure  the  attachment,  and  upon  ^hich 
the  order  of  attachment  was  made,  is  as  follo\^s,  viz. : 

**Henry  A.  Judd,  being  duly  sworn,  says:  That  the 
Crawford  Gold  Mining  Company,  the  defendants,  are  justly 
indebted  unto  Henry  A.  Judd  and  Richard  Eames,  Jr.,  the 
plaintiffs,  in  the  sum  of  $2,500,  as  nearly  as  be  can  ascer- 
tain the  same,  over  and  above  all  discounts  \vhich  the  said 
defendants  have  against  them,  which  debt  arose  upon  a 
contract  of  defendants  to  purchase  the  Ingram  and  Fesper- 
man  mining  tract,  and  failure  to  perform  said  contiact  or 
agreement,  and  also  for  contract  for  services  rendered  in 
making  maps  and  reports  upon  said  properties,  andtfaat 
the  said  defendants  are  a  domestic  corporation  chartered 
under  laws  of  North  Carolina,  and  have  property  in  Stanly 
county,  North  Carolina.  And  this  deponent  further  says: 
That  said  defendants,  the  Crawford  Gold  Mining  Company, 
are  about  to  assign  or  dispose  of  their  property  with  intent 
to  defraud  plaintiffs." 

The  defendants  entered  a  special  appearance  for  the  pur- 
pose of  making  motion  to  vacate,  and  moved  to  vacate  the 
attachment : 

1.  Because  this  action  is  for  unliquidated  damage,  and 
an  attachment  will  not  lie  and  cannot  issue. 

2.  Because  of  the  insufficiency  of  the  plaintiff's  affidavit 
to  procure  the  attachment,  in  that  it  states,  '^that  the  de- 
fendants are  about  to  assign  or  dispose  of  their  property 
with  intent  to  defraud  plaintiffs,"  and  does  not  state  any 
reasons  or  grounds  for  this  assertion. 

His  Honor,  after  hearing  this  motion,  gave  judgment 
declining  to  grant  the  defendant's  motion,  and  refusing  to 
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vacate  the  attachment.     From  this  judgment  defendant 
appealed. 

Messrs.  S.  J.  Pemherton  and  Mao  Ray  cfe  Day^  for  plain - 
tiflf. 

Messrs.  Z.  S.  Overman  and  J,  M,  Brown^  for  defendani 
(appellant). 

Clare,  J. :  The  attachment  law  was  materially  amended 
by  the  Code  Commission,  and  under  Section  347  of  The 
Code  ''an  attachment  now  lies  for  unliquidated  damages 
arising  out  of  breach  of  contract"  or  (under  Acts,  1893, 
Ch.  77)  for  injury  to  real  as  well  as  personal  property. 
Long  V.  Ins^crance  Co,^  114,  465,  470;  Oas  Co.  v.  Const/rue- 
Hon  Co.,  113  N.  C,   549. 

The  affidavit  for  attachment  was,  however,  insufficient 
^on  the  second  ground  assigned  in  the  motion  to  vacate. 
When  the  affidavit  is  that  the  defendants  are ''ahout  to 
assign  or  dispose  of  their  property  with  intent  to  defraud 
the  plaintiffs,"  that  being  not  the  assertion  of  a  fact,  but 
necessarily  of  a  belief  merely,  the  grounds' upon  which  such 
belief  is  founded  must  be  set  out  that  the  court  may  ad- 
judge if  they  are  sufficient.  Hughes  v.  Person,  63  N.  C, 
•548;  Gashine  v.  Baer,  64  N.  C,  108;  Clark  v.  Clark, 
Ibid,  150;  Penniinan  \.  Daniel,  90  N.  C,  154.  In  an 
affidavit  for  arrest  (where  the  requirements  are  very  similar 
to  those  for  an  attachment)  there  is  the  same  distinction 
between  alleging  things  done  and  those  about  to  he  done. 
Wood  V.  Harrell,  74  X.  C,  838;  Wilson  v.  Barnhill,  64 
N.  C.,.121;  PeeUes  v.  Foote,  83  X.  C,  102.  The  same 
distinction  obtains  in  applications  for  the  appointment  of 
receivers.  Hanna  v.  Ilanna,  89  N.  C,  68.  An  appeal 
lies  from  the  refusal  to  dismiss  an  attachment  or  arrest. 
Sheldon^.  Kivett,  HON.  C,  408;  Fertilizer  Co.  v.  Orvhhs, 
114  N.  C,  470.  Error. 
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J.  H.  HINSON  et  als.  v.  MILLIE  HINSON  et  al. 
Action  for  Waste — Tenants  in  Common —  Waste, 

Under  Section  627  of  The  Code,  one  tenant  in  common  may  sue  his  co- 
tenant  for  waste. 

Action  by  plaintiffs  as  tenants  in  common  against  their 
co-tenants  and  life  tenant  for  waste,  heard  before  Norwood^ 
e/.,  at  Spring  Term,  1897,  of  Stanly  Superior  Court.  Upon 
an  intimation  by  the  court  that  plaintiffs  could  not  main- 
tain the  action,  they  suffered  a  non-suit  and  appealed. 

Messrs.  Adams  c&  Jerome,  for  plaintiffs  (appellants). 
Mr.  jS.  J.  Pemherton,  for  defendants. 

Faircloth,  C.  J. :  The  plaintiffs  and  defendants  are  ten- 
ants in  common  of  the  locus  in  quo^  except  the  defendant, 
Millie,  who  has  a  life  estate,  as  doweress,  in  the  same. 
The  action  is  for  waste  committed  by  the  defendants.  It 
is  agreed  that  defendants  have  cut  down  trees  for  cross  ties 
and  hauled  them  off  the  land.  His  Honor  was  of  opinion 
that  plaintiffs,  being  co-tenants  with  defendants,  could  not 
recover  in  this  action,  and  that  their  remedy  was  by  ac- 
count. However  this  may  have  been  at  common  law,  our 
Statute  expressly  authorizes  this  action  in  a  case  like  the 
present.     The  Code^  Section  627. 

Error. 
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CHAMBERS  &  CO.  v.  E.  H.  WALKER,  Treasurer  of  Mecklenburg 

County. 

County  Convicts — Support  of. 

The  Code,  Section  753,  and  Chapters  19  (Vol.  1)  and  44  (Vol.  2),  places  the 
support  of  county  convicts  upon  the  Board  of  County  Commission- 
ers ;  Ch.  316,  Acts  of  1897,  entitled  an  act  to  create  a  Board  of  Com- 
missioners to  manage  and  control  the  convict  and  road  system  of 
Mecklenburg  County,  provides  that  "  warrants  for  expenses  on  ac- 
count of  said  system  shall  be  paid  by  the  County  Treasurer  out  of 
the  *  special  *  funds  in  his  hands  for  that  purpose ;  "  Held,  that  the 
support  of  the  convicts  of  that  county  must  be  paid  out  of  the 
general  county  fund  on  orders  of  the  County  Commissioners,  and 
that  the  other  **  expenses  and  disbursements  "  of  the  system  must 
be  paid  out  of  the  **  special  fund  "  for  the  purpose  on  orders  of 
the  chairman  of  said  system  on  the  County  Treasurer. 

Civil  action,  pending  in  Mecklenburg  Superior  Court, 
heard  on  case  agreed  before  Norwood,  e/*.,  at  Chambers,  on 
12th  of  April,  1897.  Hib  Honor  rendered  judgment  for 
the  defendant  and  plaintiff  appealed. 

Messrs.  Jones  &  TilUtt^  for  plaintiffs  (appellants). 
Messrs.  Clarkson  <&  Duls^  for  defendant. 

Fairoloth,  C.  J. :  This  agreed  case  is  before  us  for  con- 
struction of  ^'An  Act  to  create  a  Board  of  Commissioners 
to  Manage  and  Control  the  Convict  and  Road  System  of 
Mecklenburg  County."  ratified  on  the  8th  day  of  March, 
1897.  The  question  is  whether  the  County  Commissioners 
are  now  liable  for  the  support  of  the  convicts  to  be  paid 
out  of  the  ^'general  county  fund,"  or  is  the  Convict  Com- 
mission liable  for  the  support  of  the  convicts  to  be  paid  out 
of  the  ' 'special  fund"  raised  by  taxation  for  road  purposes. 

We  were  furnished  with  no  authorities  on  the  question 
and  we  suppose  there  are  none.     The  only  words  in  the 
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Act  for  US  to  look  to  are  these:  '^The  warrants  for  ex- 
penses and  disbursements  on  account  of  said  system  shall 
be  signed  by  the  chairman  and  paid  by  the  County  Treasu- 
rer out  of  the  special  fands  he  has  on  hand  for  this  pur- 
pose." The  duty  of  supporting  and  caring  for  the  county 
convicts  is  placed  by  the  general  lan^  on  the  board  of 
County  Commissioners.  The  Code^  Ch.  19,  Vol.  1;  The 
Code,  Sec.  753;  The  Code,  Ch.  44,  Vol.  2. 
Our  conclusion  is: 

1.  That  the  support  of  the  convicts  must  be  paid  out  of 
the  general  county  fund,  upon  an  order  of  the  County  Com- 
missioners on  the  Treasurer. 

2.  That  the  other  '^expenses  and  disbursements"  of  the 
system  must  be  paid  out  of  the  * 'special  fund"  for  the  pur- 
pose, upon  an  order  of  the  chairman  of  said  system  drawn 

on  the  County  Treasurer. 

AlErmed. 


A.  BLOCK  V.  W.  F.  DOWD. 


Action  to  Mecover  Personal  Property — Conditional  Sale — Lien 

for  Repairs — Release  of  Lien. 

1.  A  mechanic's  lien  on  a  chattel  for  repairs  is  released  upon  its  delivery 

to  the  owner  after  the  repairs  are  finished. 

2.  Where  one  sold  a  bicycle  to  another,  retaining  title  until  the  purchase 

price  should  be  paid,  and  thereafter  made  repairs  upon  it  and  re- 
turned it  to  the  purchaser  and  again  obtained  possession  against 
the  purchaser's  protest ;  Held,  that  he  had  no  lien  on  the  property 
for  such  repairs. 

3.  A  mortgagee  in  possession  of  the  mortgaged  lands,  being  chargeable 

with  rents,  is  entitled  to  credit  for  necessary  repairs ;  not  so  with 
the  mortgagee  of  personalty  which  yields  no  income. 

Civil  action,  for  the  recovery  of  personal  property,  tried 
before  Norwood,  J.,  and  a  jury,  at  January  Term,  1897, 
of  Mecklenburg  Superioi  Court.     There  \(^  as  a  verdict  for 
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the  defendant  and    from  the  judgment  thereon  plaintiff 
appealed. 

.    Messrs,  J.  A.  Bell  and  T,  H.  Sprinkle^  for  plaintiff  (ap- 
pellant). 

Messrs.  Jones  cfe  Tillett,  for  defendant. 

FuBCHEs,  J. :  This  is  a  civil  action  for  the  possession  of 
a  bicycle  >iphicb  the  plaintiff  bought  of  the  defendant  upon 
the  instaln:ent  plan.  The  plaintiff  has  paid  the  defendant 
the  price  agreed  upon,  except  the  sum  of  $12.  This  he 
tendered  to  the  defendant  before  he  commenced  this  action, 
and  kept  the  same  good  to'  the  time  of  the  trial.  The 
v»heel  was  delivered  to  the  plaintiff  at  the  time  of  the  pur- 
chase. But  the  sale  was  a  conditional  one,  and  the  prop- 
ertv  in  the  wheel  was  to  remain  in  the  defendant  until  all 
the  purchase  money  was  paid — thus  placing  the  plaintiff  in 
the  attitude  of  a  mortgagor  and  the  defendant  in  the  posi- 
tion of  a  mortgagee. 

After  the  plaintiff  had  been  in  possession  of  the  wheel 
for  some  time,  he  broke  the  same  and  took  it  to  the  defend- 
ant for  repairs.  The  defendant  had  the  repairs  made,  for 
which  he  charged  $16,  and  returned  the  wheel  to  the 
plaintiff.  After  the  repairs  were  made,  the  plaintiff  made 
a  part  of  the  payment,  which  he  claims  reduced  the  amount 
due  to  $12.  And  it  is  admitted  that  if  all  the  payments 
are  to  be  credited  on  the  purchase  price,  the  amounts  still 
due  would  be  only  $12.  There  was  some  question  as  to 
whether  all  these  payments  had  been  credited  on  the  pur- 
chase price  ot  the  wheel  or  not.  But  it  was  agreed  by 
counsel,  who  argued  the  case  for  plaintiff  and  defendant, 
that  this  appeal  depended  on  the  defendant's  right  to  re- 
tain the  wheel  (which  he  had  taken  from  the  possession  of 
the  plaintiff  against  his  consent  and  protest)  until  both 
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debts  were  paid — the  defendant  claiming  that  he  had  the 
right  to  hold  the  property,  not  only  for  the  payment  of  the 
$12  balance  due  on  the  purchase  pi  ice  of  the  wheel,  but 
also  for  the  $16,  the  price  of  the  repairs  which  had  not 
been  paid.  This  being  so,  we  will  not  discuss  the  question 
of  tender,  nor  the  application  of  the  money  paid  by  the 
plaintiff. 

The  defendant  places  this  contention  of  his  right  to  re- 
tain the  wheel  until  both  debts  are  paid,  on  two  grounds: 

Fiist,  The  right  to  retain  the  wheel  for  repairs,  under 
the  common  law  right  of  n:  echanics  •  to  retain  the  property 
repaired  until  the  charges  for  such  repairs  are  paid. 

And,  secondly,  upon  the  ground  that  he  occupies  the 
ground  of  a  mortgagee  in  possession,  and  is  entitled  to  pay 
for  necessary  repairs  to  the  premises  while  in  possession. 

The  court  below  sustained  these  contentions,  and  from  a 
judgment  in  favor  of  the  defendant  the  plaintilf  appealed. 

The  defendant's  first  contention  cannot  be  sustained,  for 
the  reason  that  if  he  ever  had  a  mechanic's  lien  for  re- 
pairs, it  ^as  discharged  when  he  delivered  the  \\heel  back 
to  the  plaintiff  after  the  repairs  had  been  made.  McDou- 
gall  V.  Crajyon,  95  N.  C,  292. 

The  defendant's  second  ground  cannot  be  sustained.  If 
the  defendant  had  necessarily  expended  money  to  perfect 
the  plaintiff's  title  to  the  wheel,  which  stood  as  a  security 
for  his  debt,  he  would  have  been  entitled  to  have  this  paid 
back  before  the  plaintiff  would  be  entitled  to  the  wheel. 
That  is,  this  would  have  been  a  ^superior  equity  to  the 
plaintiff,  and  must  have  been  paid.  Bank  v.  Clapp^  76 
N.  C,  482.  But  this  is  not  the  case,  as  there  is  no  ques- 
tion of  title  here;  and  if  there  had  been,  as  the  plaintiff 
bought  of  the  defendant,  the  defendant  would  have  been 
entitled  to  nothing  for  perfecting  the  same.  It  cannot  be 
sustained  upon  the  ground  that  the  defendant  was  a  mort- 
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gagee  in  possession  and  put  necessary  repairs  upon  the 
premises.  This  doctrine,  as  we  understand  it,  applies 
where  the  mortgagee  is  in  possession  of  the  mortgaged 
premises,  receiving  the  rents  and  profits  in  discharge  of 
his  debt,  and  for  which  he  is  bound  to  account  to  the  mort- 
gager. It  is  said  in  such  cases  that  he  is  entitled  to  have 
such  necessary  repairs  allowed  in  his  accoufit.  This  doc- 
trine ^eems  to  obtain  in  mortgages  of  real  estate.  But  we 
do  not  say  but  what  the  same  doctrine  would  obtain  in  the 
mortgage  of  personal  property,  where  the  mortgagee  was 
in  possession  of  the  iiortgaged  property  that  was  yielding 
a  profit  for  wbich  he  would  have  to  account  to  the  mort- 
gagor.    We  see  no  reason  why  it  should  not. 

But  in  this  case,  if  the  defendctnt  is  to  be  considered  as  a 
mortgagee  in  possession,  h  was  of  property  that  was  yield- 
ing no  rents  or  profits  for  which  he  was  to  account.  There 
is  error. 

New  Trial. 


B.  J.  EDWARDS  et  al.  v.  W.  W.  PHIFER  et  al. 

Practice — Setting  Aside  Verdict — New  Trial — Discretion  of 

Trial  Judge, 

This  court  will  not  interfere  with  the  discretion  of  a  trial  judge  in  setting 
aside  a  verdict  as  being  against  the  weight  of  evidence. 

Civil  action,  tried  before  Norwood^  -/.,  and  a  jury,  at 
January  Term,  1897,  of  Mecklenburg  Superior  Court.  The 
jury  returned  a  verdict  for  the  plaintiffs,  which  his  Honor 
set  aside  as  being  ;igainst  ♦  he  weight  of  evidence  and  granted 
defendants  a  new  trial,  from  which  judgment  the  plaintiflfs 
appealed. 
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Messrs.  Osborne^  McacwM  dk  Keerans^  for  plaintiffs  (ap- 
pellants). 

Messrs.  Clarkson  &  Dvls  and  O.  E.  Wilson^  for  defend- 
ants. 

Douglas,  J. :  The  sole  ground  of  appeal  is  thus  given  in 
the  statement  of  the  case:  ^^After  the  jury  returned  their 
verdict,  the  counsel  for  the  defendants  moved  the  court  to 
set  aside  the  verdict  of  the  jury,  upon  the  ground  that  the 
verdict  \vas  rendered  against  the  weight  of  testimony.  His 
Honor,  in  his  discretion^  granted  the  motion  of  the  counsel 
for  the  defendants,  set  aside  the  verdict  of  the  jury  and  or- 
dered a  ne^  trial. ' '  The  plaintiffs  except  and  assign  as 
error:  ^'1.  That  the  court  erred  in  setting  aside  the  ver- 
dict of  the  jury  and  exceeded  its  authority;  2.  That  the 
ruling  of  the  court  \vas  arbitrary  and  illegal,  un^pvarranted 
by  the  facts  and  prejudicial  to  the  plaintiffs;  3.  That  in 
no  aspect  of  the  evidence  was  the  court  justified  in  setting 
aside  the  verdict;  4.  That  the  action  of  the  court  in  setting 
aside  the  verdict  was  oppressive,  unjust  and  repugnant  to 
the  legal  rights  of  the  plaintiffs,  and  abuse  of  discretion." 

No  principle  is  more  fully  settled  tban  that  this  court 
will  not  interfere  with  the  discretion  of  a  trial  judge  in  set- 
ting aside  tbe  verdict  as  being  against  the  weight  of  evi- 
dence. Alley  V.  Hampton^  13  N.  C,  11;  Armstrongs. 
Wright,  8  li.  C,  93;  Lonys.  Gantley,  20 N.  C,  313;  Broxon 
V.  Morris,  20  N.  C,  429;  Macliae  v.  Lilly,  23  N.  C,  118; 
Boykin  \\  Perry,  49  X.  C,  325;  Vest  v.  Cooper,  68  X.  C, 
131;  Watts  v.  Bell,  71  X.  C,  405;  Thomas  v.  Myers,  87 
X.  C,  31;  Goodson  v.  Mullin,  92  X.  C,  211;  Ferrall  \. 
Broadway,  95  X.  C,  551;  Redmond  v.  Stepp,  100  X.  C, 
212;  Davenport  v.  Terrell,  103  X.  C,  53;  Whitehurst  v. 
Pettipher,  105  X.  C,  40;  Jordafi  v.  Farthi7ig,  117  X.  C, 
181;  Sprudl  v.  Insurance  Co.,  at  this  term.     The  rule  has 
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been  well  laid  down  by  Eeade,  J.,  in  Brink  v.  Bldch^  74 
N.  C,  329,  as  follows:  'The  defendant  had  a  verdict  and 
the  Judge  set  it  aside  and  granted  a  new  trial,  because,  in  bis 
opinion,  it  was  against  the  weight  of  the  evidence.  The 
defendant  appealed,  and  the  only  question  is,  can  we  review 
his  Honor's  order?  We  have  so  often  said  that  we  cannot 
that  it  is  a  matter  of  some  surprise  that  we  should  have  the 
question  presented  again.  When  a  Judge  presiding  at  a 
trial  below  grants  or  refuses  to  grant  a  new  trial  because  of 
some  question  of  law  or  legal  inference  which  he  decides, 
and  either  party  is  dissatisfied  with  the  decision  of  the  mat- 
ter of  law  or  legal  inference,  his  decision  may  be  appealed 
from  and  we  may  review  it.  But  when  he  is  of  the 
opinion  that,  considering  the  number  of  the  witnesses,  their 
intelligence,  their  opportunity  of  knowing  the  truth,  their 
character,  their  behavior  on  the  examination  and  all  the 
circumstances  on  both  sides,  the  weight  of  tho  evidence  is 
clearly  on  one  side,  how  is  it  practicable  for  us  to  review 
it  unless  we  had  the  same  advantages?  And  even  if  we 
had,  we  cannot  try  facts.''  In  many  cases,  setting  aside 
the  verdict  is  the  only  way  in  which  substantial  justice  can 
be  done,  and  in  any  event  no  irreparable  harm  can  ensue, 
as  a  new  trial  is  the  result. 

Where  the  Judge  acts  under  a  mistaken  view  of  the  law, 
he  is  liable  to  review ,  but  nothing  of  that  nature  is  presented 
here. 

In  support  of  their  contention,  the  learned  counsel  for 
the  plaintiffs  (appellants),  cited  only  three  cases  from  this 
State — Moore  v.  Dicksoii^  74  N.  C,  423;  State  v.  Lindsey^ 
78  N.  C,  499,  and  Allison  v.  Whittier,  101  N.  C,  490. 
In  all  of  these  cases,  this  court,  while  intimating  that  cir- 
cumstances might  possibly  occur  which  would  justify  a  re- 
view of  such  discretion,  affirmed  the  judgment  of  the  court 
below  in  every  instance.     In  this  case  \^  e  feel  constrained 
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to  follow  tho  unbroken  line  of  authorities  and  affirm  the 
judgment. 

Affirmed. 


JAMES  &  E.  R.  HARTY  v.  HARRIS  &  KEESLER. 

Landlord  and  Tenant — Tenant  from  Year  to  Year — Continua- 
tion of  Tenancy — Contract. 

1.  Ordinarily,  when  a  tenant  who  has  leased  for  a  definite  term,  holds 

over  without  a  new  conl;ract,  a  tenancy  from  year  to  year  is  cre- 
ated by  presumption  of  law ;  but  it  is  competent  to  rebut  such 
presumption  by  proof  of  a  specical  agreement ;  hence, 

2.  Where  the  lease  of  a  store  building  was  for  one  year  and  as  much 

longer  as  the  lessees  should  remain  in  business,  and  the  lessees 
held  over  after  the  expiration  of  the  year,  a  tenancy  from  year  to 
year  was  not  created  and  they  could  terminate  it  at  any  time  by 
quitting  business. 

« 

Civil  action,  tried  on  appeal  from  a  Justice's  court,  be- 
fore Norwood^  «/.,  and  a  jury,  at  March  Term,  1897,  of 
Meoklenbcrq  Superior  Court.  Plaintiffs  sued  for  $83.33 
as  rent  of  a  store  room  for  the  month  of  January,  1897. 
The  facts  appear  in  the  opinion. 

The  defendants  asked  for  the  following  instructions  to 
the  jury : 

''1.  If  the  jury  believe,  from  the  evidence,  that  the  con- 
tract was  that  Harris  &  Keesler  were  to  keep  the  store  for 
one  year  from  the  first  day  of  September,  1895,  and  as 
much  longer  thereafter  as  the  said  firm  of  Harris  &  Keesler 
should  remain  in  business,  then  the  court  charges  you  that 
the  fact  that  Harris  &  Keesler  held  ov^r  after  the  first  day 
of  September,  1896,  without  further  stipulation  and  agree- 
ment, did  not  irake  the  said  defendants  tenants  froio  year 
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to  year  from  the  said  first  day  of  September,  1896,  and  the 
plaintiffs  would  not  be  entitled  to  recover  in  this  canse. 

''2.  If  the  jury  should  believe,  from  the  evidence,  that 
it  was  understood  and  agreed  between  the  parties  to  the 
said  lease  that  the  said  Harris  &  Keesler  should  be  bound  to 
keep  the  property  for  one  year  from  the  first  day  of  Sep- 
tember, 1895,  but  that  they  should  not  be  bound  to  keep 
tb€  said  property  for  another  year  unless  they  remained  in 
business  that  long,  then  the  plaintiffs  would  not  be  entitled 
to  recover  in  this  action. 

^'3.  Ordinarily  where  a  tenant  who  has  leased  premises 
for  a  definite  term  and  holds  over  after  the  termination  of 
his  term  without  any  new  contract  or  agreement  between 
him  and  his  landlord,  a  tenancy  from  year  to  year  is  thereby 
created  by  presumption  of  law,  but  it  is  competent  for  the 
defendants  to  show  in  this  case  anv  fact  or  circumstance 
which  tends  to  rebut  said  presumption  and  to  show  that  it 
was  understood  and  agreed  between  the  parties  to  said 
lease  that  the  said  tenants  did  not  intend  to  hold  over  un- 
der the  original  contract,  and  if  the  jury  shall  believe  that 
the  defendant,  Harris,  informed  the  plaintiff,  Harty,  that 
he  would  not  lease  the  premises  for  two  years  from  the  first 
day  of .  Septera  ber,  1895,  for  the  reason  that  he  did  not  ex- 
pect to  be  in  business  that  long,  but  that  he  would  lease  it 
for  one  year  and  as  much  longer  thereafter  as  he  remained 
in  business,  this  would  be  evidence  to  go  to  the  jury  tend- 
ing to  show  that  the  defendants  did  not  hold  over  after  the 
first  day  of  September,  1896,  under  the  original  contract, 
but  that  they  were  holding  with  the  understanding  and 
agreement  that  they  had  a  right  to  terminate  said  tenancy 
at  any  time  before  the  first  day  of  September,  1897,  and 
if  the  jury  believe  that  they  su  held,  then  the  defendants 
would  not  be  tenants  from  year  to  j'^ear  and  would  have 
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the  right  to  terminate  the  relation  of  landlord  and  tenant 

at  any  time." 

The  instructions  were  refused.     There  was  verdict  for 

the  plaintiffs,  and  from  the  judgment  thereon  defendants 

appealed. 

Messrs.  Jones  <k  TiUett^  for  plaintiffs. 
Messrs.    Burwell^    Walker  <&    Cansler^  for  defendants 
(appellants). 

Clabk,  J. :  Ordinarily,  where  a  tenant  has  leased  prem- 
ises for  a  definite  term  and  holds  over  after  the  expiration 
of  the  term  without  any  new  contract  between  him  and  the 
landlord,  a  tenancy  from  year  to  year  is  thereby  created 
by^  presumption  of  law,  but  here  there  was  evidence  tend- 
ing to  show  that  when  the  defendants  leased  the  premises 
for  one  year  from  September  1,  1695,  they  declined  to 
make  the  lease  for  two  years  from  that  date,  because  they 
did  not  expect  to  be  in  business  that  long,  and  that  the 
agreement  ~vas  to  lease  it  for  one  year  and  as  much  longer 
as  they  should  remain  in  business.  It  was  competent  for 
the  parties  by  such  special  agreement  to  rebut  the  legal 
presumption  which  would  otherwise  have  arisen  by  their 
holding  over  after  the  expiration  of  the  term  without  any 
agreement.  The  evidence  should  have  been  submitted  to 
the  jury,  together  with  the  three  prayers  fcr  instructions 
asked  by  the  defendants,  which  were  correct  statements  of 
the  law  applicable.  Stedman  v.  Mcintosh^  26  N.  C,  291; 
Humphries  v.  Humphries^  25  N.  C,  363;  Kitchen  v. 
Pridgen^  48  N.  C,  49;  Montgomery  v.  Willis^  45  Neb., 
434,  which  is  almost  identical  with  this  case. 

The  Statute  of  Frauds  cuts  no  figure.  It  is  not  pleaded, 
nor  is  the  contract  of  leasing  denied.  On  the  contrary,  the 
party  who  might  plead  the  Statute  avers  and  is  relying  on 
the  contract.     The  only  controversy  is  as  to  its  terms  and 
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legal  effect.  Taylor  v.  Russell^  119  N.  C,  30.  Besides, 
if  the  lease  were  void  under  the  Statute  of  Frauds,  the  les- 
sors could  only  recover  for  the  time  the  premises  ^ere  oc- 
cupied.    The  Code^  Section  1746. 

Error. 


CITY  OF  CHARLOTTE  v.  E.  D.  SHEPARD  et  al. 

Municipal  Bonds — Act  Authorizing  Issue  of  Bonds  Without 
Authorizing  Levy  of  Taxes  for  Their  Payment — Power  to 
Issue  Bonds — Power  to  Levy  Taxes — Implied  Authority — 
Necessary  Expenses. 

1.  Where  an  act  of  the  General  Assembly  authorized  a  municipality  to 

issue  bonds  for  city  purposes  with  the  consent  of  a  majority  of  its 
qualified  voters  therein,  but  did  not  provide  for  the  levy  of  a  tax 
to  pay  the  interest  accruing  on  and  the  principal  of  the  bonds  at 
maturity,  an  election  held  under  such  act  was  only  an  election  con- 
cerning the  issue  of  bonds  and  not  concerning  the  consent  of  the 
voters  to  a  levy  of  taxes  to  pay  the  principal  and  interest. 

2.  The  power  given  by  a  statute  to  a  city  to  issue  bonds  with  the  approval 

of  a  majority  of  the  qualified  voters  of  the  city  does  not  confer,  by 
implication,  the  power  tp  levy  a  tax  to  pay  them  unless  the  pow^er 
to  levy  such  tax  has  been  conferred  by  the  act  authorizing  the 
issue  and  ratified  by  a  vote  of  the  people,  as  required  by  Section  7, 
Article  7,  of  the  Constitution. 

3.  Chapter  7,  Private  Laws  of  1860,  chartering  the  city  of  Charlotte,  au- 

thorized the  city  to  issue  bonds  not  exceeding  ^200,000  for  any  pur- 
pose promotive  of  the  public  good,  and  to  levy  a  tax  for  their  pay- 
ment. Chapter  40,  Acts  of  1881,  amending  the  Act  of  186(5,  author- 
ized the  creation  of  a  public  debt  and  required  the  Board  of 
Aldermen  to  provide  a  water  supply.  By  the  latter  Act  taxation 
by  the  city  for  all  purposes  was  limited  to  one  dollar  on  the  $100 
valuation  of  property.  Chapter  252,  Acts  of  181)1,  authorized  the 
city  to  issue  coupon  bonds  for  such  purposes  as  in  the  opinion  of 
the  Aldermen  would  promote  the  general  good  and  welfare  of  the 
city.    Neither  the  Act  of  1881  nor  that  of  1891  specifically  author- 


412  IN  THE  SUPREME  COURT.  [120 

City  of  Charlotte  v.  Shepard. 

ized  the  levy  of  taxes  to  pay  the  bonds  thereby  authorized. 
Nearly,  if  not  quite,  all  the  bonds  authorized  by  the  Act  of  1866 
have  been  issued  and  the  taxes  authorized  to  be  raised  thereby  up 
to  the  limit  fixed  by  the  Act  of  1881  will  not  be  more  than  sufficient 
to  pay  the  ordinary  or  current  expenses  of  the  city  and  interest  on 
bonds  already  issued  ;  Heldf  that  authority  to  levy  taxes  for  the 
payment  of  additional  bonds  issued  under  the  provisions  of  the 
Acts  of  1881  and  1891  cannot  be  derived  from  the  Act  of  1866. 

4.  The  furnishing  of  a  water  supply  for  a  city  is  not  a  ''necessary  ex- 
pense "  within  the  meaning  of  Section  7,  Article  7\  of  the  Consti- 
tution. 

I 

Controversy  subrnitted  to  the  court  without  action,  un- 
der Section  567  of  The  Code^  and  heard  before  Norwood^ 

« 

e/!,  at  Chambers,  on  the  6th  day  of  April,  1897.  His 
Honor  adjudged  that  the  city  of  Charlotte  had  the  power 
to  issue  the  bonds  mentiooed  in  the  case  agreed  and  to  levy 
taxes  for  their  payment,  and  gave  judgment  for  the  plain- 
tiff, from  Tvhich  defendants  appealed. 

Messrs,  Burxodl^  Walker  tfc  (Jander^  for  plaintifl;'. 
Mr,  James  A.  Bell,  for  defendants  (appellants). 

MoNTGOMEKY,  J.  I  This  is  a  controversy  submitted  with- 
out action  upon  a  case  agreed  under  Section  567  of  The 
Code^  between  the  plaintiff,  the  city  of  Charlotte,  and 
Shepard  &  Co.,  the  defendants^  arising  out  of  an  agreement 
of  the  defendants  to  purchase  from  the  plaintiff  certain 
coupon  bonds  of  the  amount  of  |250,000  to  be  issued  by 
the  city,  the  proceeds  to  be  used  by  the  city  for  the  purpose 
of  providing  a  supply  of  water  and  a  syst-em  of  sewerage. 
It  was  agreed,  at  the  time  of  the  contract,  to  purchase  the 
bonds,  that  the  said  £.  u.  Shepard  &  Co.  \i  ould  not  be 
required,  under  the  contract,  to  take  the  said  bonds  and 
pay  the  amount  agreed  to  be  paid  therefor,  if  the  said  city 
of  Charlotte  did  not  have  the  power,  bj'^  virtue  of  the  said 
Acts  of  the  General   Assembly  and  the  said  election,  to 
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issue  said  bonds,  nor  if  the  city  of  Charlotte^  tbrough  the 
proper  authorities,  did  not  have  full  power  under  the  said 
acts  of  the  General  Assembly,  to  levy  the  necessary  tases 
to  pay  the  interest  as  it  shall  accrue  and  the  principal  at 
maturity,  not\vithstanding  there  is  no  express  power  in  the 
said  Act  of  1891  to  levy  i  tax  to  pay  the  bonds  and  in- 
terest, and  notwithstanding  the  tax  limit  of  one  dollar  on 
the  hundred  prescribed  in  paragraph  one  of  Section  29  of 
the  Act  of  March  1,  1881;  nor  if  the  bonds  would  not, 
when  issued  and  sold  and  payment  received  therefor,  be  the 
valid  and  binding  obligations  of  the  plaintiff. 

An  election  was  held  in  Charlotte  in  February,  1896,  at 
which  the  question  of  the  issue  of  the  bonds  was  submitted, 
and  a  majority  of  the  qualified  voters  of  the  city  voted  in 
favor  of  the  issue,  ^.fterwards  the  bonds  were  prepared 
in  proper  form  and  tendered  to  the  defendants,  who  re-, 
fused  to  receive  them,  upon  the  grounds  that  ^^under  the 
Acts  of  the  General  Assembly  and  the  election  held  in  pur- 
suance thereof,  the  said  city  of  Charlotte  did  not  have  the 
power  to  issue  the  said  bonds;  and  further,  that  if  the  said 
city  of  (/harlotte  had  the  power  to  issue  the  said  bonds,  it 
did  not  have  the  power  and  authority,  under  the  said  Acts 
of  the  General  Assembly,  to  piovide  by  taxation  a  sufH- 
cient  sum  to  pay  the  interest  on  the  said  bonds  as  it  accrues, 
and  to  pay  the  principal  at  maturity,  it  being  agreed  ly 
the  parties  that  the  taxes  authorized  to  be  raised  under  Sec- 
tion 19  of  the  said  Act  of  1866,  and  Section  29  of  the  said 
Act  of  1881,  will  not  be  sufficient  to  pay  the  ordinary  or 
current  expenses  of  the  citj^,  and  also  the  interest  and  prin- 
cipal of  the  said  bonded  indebtedness,  and  that  unless  Sec- 
tion 27  of  the  said  Act  of  1866  is  now  in  force,  or  unless 
the  power  to  provide  a  fund  for  the  payment  of  the  princi- 
pal and  interest  of  said  bonded  indebtedness  by  taxation  is 
otherwise  provided  for  in  said  Acts,  or  necessarily  implied 
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from  the  power  to  issae  said  bonds,  the  authority  is  not 
conferred  upon  the  said  city  to  levy  taxes  sufficient  to  pay 
the  interest  as  it  accrues  upon  the  said  bonds  sold  to  the 
defendants  and  the  principal  at  maturity. ' ' 

The  plaintiffs  contend  that  they  had  the  right  to  issue 
the  bonds  under  the  provisions  of  Chapter  7  of  the  Private 
Laws  of  1866;  Chapter  40  of  the  Private  Laws  of  1881; 
Private  Acts  of  1887,  Chapter  180;  Private  Laws  of  1891, 
Chapter  252.  The  last  Act  provided  that  the  whole 
bonded  indebtedness  of  the  city  for  all  purposes  should  not 
exceed  at  any  one  time  the  sun]  of  $500,000;  and  it  is  ad- 
mitted that  the  whole  bonded  indebtedness  of  the  city,  if 
it  should  be  made  to  include  the  issue  of  the  bonds,  the 
subject  of  this  action,  would  not  exceed  the  sum  of  $500,000. 
The  Act  of  1866  need  not  be  considered  in  this  connec- 
tion, as  the  amount  for  which  the  bonds  of  the  city  of 
Charlotte  could  be  issued  and  their  payment  provided  for 
by  taxation  under  that  Act,  was  limited  to  §200,000,  and 
it  is  agreed  that  the  most,  if  not  all,  of  that  amount  has 
been  heretofore  issued.  The  Act  of  1887  only  amends  the 
Act  of  1881  by  conferring  upon  the  Aldermen  the  power 
to  improve  the  sewerage  service  of  the  city  and  can  also  be 
eliminated  from  this  controversy.  The  Acts  of  1881  and 
1891,  referred  to  above,  conferred  a  general  power  upon 
the  Aldermen  to  issue  bonds  for  city  purposes,  including 
that  of  providing  for  water;  the  Act  of  1881,  not  stating 
the  amount  for  Evhich  bonds  might  be  issued,  and  the  Act 
of  1891  limiting  the  amount  of  issue  so  that  the  indebted- 

• 

ness  of  the  city  should  not  exceed  $500,000.  Neither  the 
Act  of  1881  nor  that  of  1891  contains  any  provision  allow- 
ing OP  authorizing  the  city  authorities  to  levy  any  tax  or 
taxes  to  pay  the  interest  or  principal  of  such  bonds  as 
might  be  issued  under  their  provisions.  If  it  shouid  be 
conceded  that  the  election,  which  was  held  in  the  city  on 
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the  questioo  of  the  issue  of  the  bonds  was  regular  and 
authorized  (about  which  it  in  not  necessary  for  us  to  express 
an  opinion),  it  was  only  an  election  concerning  the  issue  of 
the  bonds  and  not  concerning  the  consent  of  the  voters  that 
the  Board  of  Aldermen  might  levy  a  tax  to  pay  the  bonds. 
That  question  was  not  submitted  to  a  vote,  nor  »vas  it  voted 
upon.  The  plaintiiFs,  however,  contend  that  the  question 
of  the  issue  of  the  bonds  having  been  submitted  to  a  vote, 
and  the  vote  having  been  in  the  affirmative,  the  power  to 
levy  a  tax  for  the  payment  of  the  interest  and  principal  of 
the  bonds  was  thereby  conferred  on  the  Aldermen  by  im- 
plication of  law,  and  that  it  was  not  necessary,  therefore, 
to  have  the  power  to  tax  expressly  conferred  on  them.  The 
defendants  denv  the  correctness  of  this  view  of  the  law  and 
insist  that,  while  the  bonds  may  have  been  properly  issued, 
yet,  that  under  the  election  the  Aldermen  had  conferred 
on  them  only  the  naked  power  to  issue  the  bonds,  end  that 
they  are  not  clothed  with  the  authority  to  maKe  the  bonds 
of  the  highest  value  by  being  able,  under  a  power  legally 
conferred,  of  levying  a  tax  for  their  payment,  as  was  un- 
derstood should  be  done  when  the  contract  to  purchase  was 
made;  and  that,  therefore,  under  the  agreement  of  pur- 
chase made  between  the  defendants  and  the  plaintiff,  the 
defendants  are  not  compelled  to  take  any  pay  for  the 
bonds.  The  question  then  necessary  for  us  to  decide  is, 
does  the  power  to  issue  the  bonds,  v^ithoutthe  express 
authority  having  been  conferred  by  law  and  ratified  by 
a  vote  of  the  qualified  voters  of  the  city  to  levy  a  tax 
to  pay  the  bonds,  confer  by  implication  upon  the  Alder- 
men the  power  to  levy  taxes  for  their  payment?  We 
think  the  Aldermen  had  no  such  authority  by  implication. 
Section  7,  Article  VII  of  the  Constitution,  forbids  the  levy 
of  any  tax  by  any  county,  city,  tovsn  or  other  municipal 
corporation,  except  for  the  necessary  expenses  thereof,  un- 
less by  a  vote  of  the  majority  of  the  qualified  voters  therein. 
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The  authorities  I  elied  on  by  the  plaintiff  to  support  its  con- 
tention, upon  by  examination,  are  found  to  have  no  appli- 
cation to  the  facts  of  this  case.  In  Jialls  v.  U.  S,j  105  U. 
S.J  733,  the  court  said:  ''It  must  be  considered  as  settled 
in  this  court  that  when  authority  is  granted  by  the  legisla- 
tive branch  of  the  government  to  a  municipality,  or  a  sub- 
division of  a  State,  to  contract  an  extraordinary  debt  by 
the  issue  of  negotiable  securities,  the  power  to  levy  taxes 
sufficient  to  meet,  at  maturity,  the  obligation  to  be  incurred 
is  conclusively  implied,  unless  the  law  which  confers  the 
authority  or  s<^me  general  law  in  force  at  the  time  clearly 
manifests  a  contrary  legislative  intention.*'  In  ^Aa^  case 
there  was  no  such  special  limitation.  In  the  case  before  us 
there  is  such  special  limitation.  Const.  Art.  VII,  Sec.  7. 
This  question  was  not  involved  in  Wood  v.  Oxford^  97  N. 
C,  227. 

The  plaintiffs,  however,  further  contend  that  if  the  first 
position  of  la^  is  not  tenable,  then  the  Aldermen  have 
povver  to  levy  a  tax  for  the  payment  of  the  bonds  without 
submitting  that  question  to  a  vote,  because  the  furnishing 
of  water  to  the  people,  which  the  Aldermen  are  empowered 
to  do  under  the  Act  of  1881,  is  a  necessary  city  expense. 
If  that  last  proposition  were  true,  then  there  would  be  no 
difficulty  about  the  matter,  and  the  defendant  would  be 
compelled  to  receive  the  bonds  and  pay  for  them.  But  we 
think  that  the  furnishing  of  a  supply  of  \vater  to  the  people 
of  the  city  is  not  in  itself  a  necessary  expense  in  the  sense 
that  the  city  must  own  and  operate  a  system  of  water 
works. 

We  are  of  the  opinion  that  the  plaintiff  cannot  make  a 
tender  of  the  bonds  according  to  the  agreement  between  ii 
and  the  defendants,  and  that  the  defendants  are  not  bound 
by  the  agreement  to  purchase  the  bonds.  There  is  error  in 
the  judgment  of  the  court  below  and  the  same  is  reversed. 

Reversed. 
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H.  G.  SPRINGS  V.  J.  W.  McCOY  et  al. 

Action  for  Money  Paid  at  Request  of  Defendant — Note — Pay- 
ment by  Accommodation  Endorser — Implied  Promise  to  Be- 
pay. 

Where  plaintiff,  at  the  express  request  and  for  the  benefit  of  defendants, 
endorsed  a  note  executed  by  a  third  person  for  the  benefit  of,  but 
not  payable  to,  defendants,  and,  upon  the  insolvency  of  the 
makers,  plaintiff  was  compelled  to  pay  the  note  under  a  judgment 
thereon  against  him,  the  law  will  imply  a  promise  by  defendants 
to  repay  him. 

Civil  actiun,  tried  before  Norwood^  J.^  and  a  j'iry,  at 
Marcb  Term,  1897,  of  Meoklenbukg  Superior  Court. 

The  plaintiff  tendered  the  following  issue,  which  waR 
adopted  by  the  court: 

^'Are  the  defendants  indebted  to  the  plaintiff,  and,  if  so, 
what  is  the  amount  of  the  indebtedness?" 

The  plaintiff  offered  in  evidence  a  note  signed  by  E.  F. 
McCoy  and  B.  L.  Wedenfeller,  payable  to  W.  B,  Gooding, 
city  tax  collector,  for  ^250  due  October  1,  1895,  endorsed 
by  the  plaintiff,  H.  6.  Springs. 

The  plaintiff  offerel  himself  as  a  witness,  and  plaintiff's 
counsel  stated  that  they  proposed  to  show  by  the  witness 
that  the  defendants,  J.  W.  McCoy  and  A.  K.  Bowles,  were 
partners,  and  that  J. .  W.  McCoy  was  the  managing  part- 
ner; that  J.  W.  McCoy  brought  said  note  to  the  plaintiff, 
Springs,  and  told  him  that  the  note  was  given  to  secure  a 
debt  due  by  the  co-partnership,  and  asked  him  to  sign  the 
note  for  the  benefit  of  the  firm  of  J.  W.  McCoy  and  A.  R. 
Bowles,  the  defendants  in  this  action;  that  plaintiff  did  so 
sisrn  it  at  the  request  of  the  said  McCoy,  and  solely  for  the 
benefit  of  the  partnership  business;  that  the  note  was 
thereafter  used  for  the  benefit  of  the  partnership  by  being 
delivered  to  the  city  treasurer  to  secure  the  license  tax  of 
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defendants;  that  thereafter  plaintiff  was  saed  upon  this 
note,  and  judgment  was  taken  against  him,  and  plaintiff 
was  compelled  to  pav  and  did  pay  that  judgment;  that 
w  hen  plaintiff  approached  A.  R.  Bowles,  one  of  the  de- 
fendants in  this  suit,  in  regard  to  paying  this  debt,  said 
Bowles  said  that  it  was  a  partnership  debt,  and  that  his 
partner  ought  to  have  paid  it  out  of  partnership  funds 
which  he  had  had  in  his  hands,  but  which  he  had  converted 
to  his  individual  purposes  in  paying  for  a  lot  for  himself; 
that  plaintiff  has  made  a  demand  of  payment  on  the  part- 
nership, and  they  have  refused  to  repay  plaintiff.  The 
plaintiff  also  proposed  to  show  that  the  signers,  E.  F. 
McCoy  and  B.  L.  Wedenfeller,  are  insolvent,  and  that  this 
note  is  one  of  three  of  the  same  amount,  given  at  the  same 
time,  signed  and  endorsed  in  same  way,  and  that  defend- 
ants have  paid  the  other  two. 

Defendants  objected  to  all  this  testimony  as  offered. 
Objection  sustained  and  plaintiff  excepted. 

The  court,  having  announced  the  opinion  that  the  plain- 
tiff could  not  recover  upon  this  testimony^  in  deference,  to 
the  intimation  of  his  Honor  the  plaintiff  submitted  to  a 
uon-suit,  and  appealed. 

Messrs.  Jones  <&  Tillett^  for  plaintiff  (appellant). 
Messrs.    Osborne^   Maxwell  cfe  Keerans  and  Clarkson  <& 
Dvls^  for  defendants. 

Montgomery,  J. :  If  there  was  any  error  committed  by 
the  court  below ,  it  is  one  of  practice  and  of  so  slight  im- 
portance and  consequence  that  we  are  unwilling  to  remand 
the  case  for  a  new  trial.  No  possible  injury  could  have 
been  sustained  by  the  defendants  in  the  matter  complained 
of.  It  would  have  been  more  regular  if  the  witness  had 
been  asked  such  questions  as  were  calculated  to  show  that 
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he  had  endorsed  the  note,  the  circumstances  attending  the 
endorsement,  i.  e.^  that  he  had  endorsed  it  at  the  request 
of  the  defendants  and  for  their  benefit,  and  his  payment  of 
it  by  the  judgment  of  the  law.  The  note  could  then  have 
been  proved  and  received  as  evidence  of  the  endorsement 
and  in  corroboration  of  the  witness.  This  is,  however,  not 
the  defendant's  appeal,  and  the  plaintiff,  of  course,  had 
nothing  to  appeal  from  as  to  the  manner  of  the  introduc- 
tion of  the  CTidence  because  his  Honor  admitted  it.  The 
plaintiff's  appeal  is  from  the  judgment  of  non-suit  taken  in 
deference  to  the  intimation  of  his  Honor  that  the  plaintiff 
could  not  recover  upon  the  testimony  as  received.  So  the 
real  question  in  the  case  is,  does  the  testimony  offered  and 
received,  conceding  it  to  be  true,  constitute  a  cause  of  ac- 
tion against  the  defendants  and  render  them  liable  to  the 
plaintiff  as  alleged  in  the  complaint?  We  are  of  the  opinion 
that  the  matters  contained  in  tbe  evidence,  if  true,  make 
the  defendants  liable  to  the  plaintiff  on  the  cause  of  action 
set  out  in  the  complaint.  The  note,  though  executed  by 
other  persons  tnan  the  defendants,  was,  according  to  the 
evidence,  made  for  the  benefit  and  advantage  of  the  defend- 
ants; it  was  endorsed  by  the  plaiutiff  at  the  express  request 
of  the  defendants. 

The  maker  of  the  note  had  no  interest  in  it  at  any  time 
and  received  no  consideration  for  it.  Of  course,  the  fact 
that  the  makers  received  no  consideration  would  not  affect 
their  liability  to  the  payee,  but  it  turned  out  that  they  were 
insolvent  and  the  debt  fell  upon  the  plaintiff,  who  paid  it 
after  judgment  was  recovered  against  him  for  the  amount. 
The  testimony,  if  true,  showed  the  payment  by  the  plain- 
tiff was  for  the  use  and  benefit  of  the  defendants  under  such 
circumstances  as  that  the  la\^  will  imply  a  promise  to  repay 
on  the  part  of  the  defendants.  Burns  v.  Parish,  3  B. 
Mon.  (Ky.),  p.  3.  The  judgment  of  non-suit  is  reversed 
and  there  must  be  a  new  trial.  New  Trial. 
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J.   S.  THOMPSON  et  als.   v.    NORTH  CAROLINA.  BUILDING  AND 

LOAN  ASSOCIATION. 

Building  cmd  Loan  Associations — Insolvency — Receivers — Fore- 
closure of  Mortgages  by  Trustee — Credits  to  Borroicing  Stock- 
holders— Fines — Distribution  of  Assets  of  Building  and  Loan 
Associations, 

1.  In  the  settlement  of  the  affairs  of  an  insolvent  building  and  loan  asso- 

ciation, a  borrowing  member  is  entitled  to  have  credit  for  fines 
paid  by  him. 

2.  While  the  receiver  of  an  insolvent  building  and  loan  association  can- 

not, without  an  order  of  foreclosure,  sell  property  mortgaged  to 
the  concern,  yet,  when  the  debts  to  it  are  secured  by  a  deed  to  a 
trustee,  he  may  sell  under  the  power  in  the  deed  without  an  order 
of  court. 

3.  It  is  the  duty  of  a  trustee,  who  sells  property  conveyed  to  secure  the 

debts  of  a  borrowing  member  of  a  building  aiid  loan  association  in 
the  hands  of  receivers,  to  pay  all  proceeds  to  the  receiver,  although 
in  excess  of  the  amount  due  the  association,  inasmuch  as  the  mort- 
gagor is  a  member  as  well  as  a  debtor  of  the  concern  and  his  lia- 
bihty  cannot  be  ascertained  until  it  is  known  to  what  extent  the 
concern  is  insolvent. 

4.  The  receiver  of  an  insolvent  building  and  loan  association  should  pay 

out  no  money,  except  for  necessary  expenses  in  making  collections, 
without  the  order  of  the  court. 

Civil  action,  pending  in  the  Superior  Court  of  Mecklen- 
burg coanty,  instituted  by  the  plaintiffs  as  stockholders  of 
the  defendant  corporation,  for  the  appointment  of  a  receiver 
and  to  have  paid  to  them,  the  plaintiffs,  the  amounts  due 
to  them  on  paid-up  stock.  Eeceivers  were  appointed,  who 
made  a  report  to  the  court  that  the  assets  would  not  be 
sufSicient  to  repay  to  the  stockholders  the  amounts  they 
had  paid  into  the  association,  made  certain  recommenda- 
tions and  asked  the  court  for  instructions  and  orders.  His 
Honor,  W.  L.  Norwood,  Judge  Presiding,  made  the  fol- 
lowing order: 
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*'Upon  reading  and  considering  the  petition  of  J.  W. 
Keerans  and  £.  T.  Cansier,  receivers,  it  is  ordered  that  the 
said  receivers  be  directed  to  call  upon  the  borrowing  mem- 
bers of  the  North  Carolina  Building  and  Loan  Association 
to  pay  into  their  hands  the  net  amount  due  from  the  said 
borrowing  members  to  the  association,  the  amount  so  due 
and  called  for  to  be  ascertained  as  follows:  ^bat  is  to  say, 
by  charging  the  borrowing  member  with  the  sura  paid  to 
him  by  the  association,  and  interest  thereon  according  to 
contract,  and  giving  him  credit  for  all  sums  paid  in  by  him 
with  like  interest  thereon^  except  Jines  colleotedj  if  any,  the 
ncatter  of  said  tines  to  be  left  open  for  future  settlement 
under  a  further  order  of  this  court;  and  that  if  any  bor- 
rowing member   shall  fail  to  respond  to  this  call  within  a 

reasonable  time  after  it  is  made,  W.  C.  Maxwell,  trustee, 

• 

and  the  receivers  shall  proceed  to  exercise  the  power  of  sale 
conferred  upon  W.  C.  Maxwell  by  such  borrowing  mem- 
ber and  fully  set  out  in  the  deed  of  trust  made  by  him, 
and,  out  of  the  proceeds  of  the  sale  of  the  property  thus 
made,  the  said  trustee  shall  pay  to  the  receivers  the  amount 
due  to  the  association  according  to  the  rule  of  the  Mills 
case,  and  shall  hold  the  balance  of  the  purchase  money  sub- 
ject to  the  further  order  of  this  court  and  the  final  adjust- 
ment of  the  account  between  the  borrowing  member  and 
the  receivers  and  the  association. 

* 'The  receivers  will  make  no  further  call  upon  such  of  the 
borrowing  members  as  will  respond  to  the  call  directed  by 
this  order,  until  further  direction  of  the  court  They  will 
report  hereafttr,  as  soon  as  practicable,  the  exact  status  of 
the  afifairs  of  the  cor^joration,  and  the  amount  of  deficiency 
of  its  assets,  to  the  end  that  an  adjustment  of  such  loss  or 
deficiency  may  be  made  among  the  members  of  the  associ- 
ation, and  no  mortgage  or  trust  deed  made  for  the  bsnefit 
of  the  association  shall  be  cancelled  or  marked  satisfied  by 
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the  trustee  or  receivers  until. a  final  adjustment  of  the  ac- 
count betvveen  the  borrowing  member  and  the  association 
is  made  under  the  order  of  the  court.'' 

The  plaintiflf,  John  P.  Long,  excepted  to  and  appealed 
from  the  said  order  upon  the  following  grounds: 

**I.  That  the  court  ordered  that  the  said  receivers  be  di- 
rected to  call  upon  the  borrowing  n: embers  of  the  North 
Carolina  Building  and  Loan  Association  to  pay  into  their 
hands  the  net  amount  due  from  the  said  borrowing  mem- 
ters  to  the  association,  the  amount  so  due  and  called  for 
to  be  ascertained  as  follows,  that  is  to  say,  by  charging  the 
borrowing  member  with  the  sum  paid  to  him  by  the  asso- 
ciation, and  interest  thereon  according  to  the  contract,  and 
giving  him  credit  for  all  sums  paid  in  by  him  with  like  in- 
terest  thereon,  except  fines,  if  any,  the  amount  of  such  fines 
to  be  left  open  for  future  settlement  under  a  further  order 
of  this  court,  the  said  John  P.  Long,  contending  that  the 
court  had  no  right  to  order  a  settlement  to  be  made  in  the 
manner  aforesaid,  and  especially  that  the  court  had  no 
right  to  exclude  from  the  said  settlement  the  fines  paid 
by  the  borrowing  members. 

''II  That  the  court  ordered  that  if  an v  member  should 
fail  to  respond  to  said  call  within  a  reasonable  time  after 
it  is  made,  W.  C.  Maxwell,  trustee,  and  the  receivers 
should  proceed  under  the  power  given  in  the  deeds  of  trust 
to  sell  the  land  conveyed  thereby  and,  out  of  the  proceeds 
of  the  sale,  that  the  trustee  should  pay  the  receivers  the 
amount  due  the  association  according  to  the  rule  of  the 
Mills  case  and  should  hold  the  balance  of  the  purchase  money 
subject  to  the  further  order  of  this  court  and  the  final  ad- 
justment of  the  account  between  the  borrowing  member 
and  the  receivers,  and  the  association,  the  said  John  V, 
Long  contending  that  the  court  or  Judge  had  no  right  to 
make  any  such  order,  or  tu  order  a  sale  of  the  land  under 
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the  deed  of  trast  and  the  application  of  the  proceeds  and 
the  retention  of  the  balance  of  the  purchase  money,  as  above 
set  forth. 

"III.  That  the  court  further  ordered  that  no  further  call 
be  made  on  such  of  the  borrowing  members  as  responded 
to  the  call  directed  by  said  order,  until  the  further  direc- 
tion of  the  court,  and  that  the  receivers  report  as  soon  as 
practicable  the  exact  status  of  the  affairs  of  the  corporation 
and  the  amount  of  the  deficiency  of  the  assets,  to  the  end 
that  an  adjustment  of  such  loss  or  deficiency  may  be  made 
among  the  members  of  the  association  and  that  no  mort- 
gage or  trust  deed  made  for  the  benefit  of  the  association 
shall  be  cancelled  or  marked  satisfied  by  the  trustee  or  re- 
ceivers until  the  final  adjustment  of  the  account  between 
the  borrowing  members  and  the  association  is  made  under 
the  order  of  the  court,  the  said  John  P.  Long  contending 
that  the  court  had  no  right  to  make  such  an  order,  and 
especially  that  the  court  had  no  right  to  withhold  an  ad- 
justment and  settlement  from  the  borrowing  member  and 
the  association  or  the  receivers,  until  a  report  is  made  by 
the  receivers  and  the  status  of  the  association  and  Jbbe 
amount  of  the  deficiency  of  its  assets,  if  any,  is  ascertained, 
and  especially  the  court  had  no  right  to  order  that  no  mort- 
gage or  deed  of  trust  made  for  the  benefit  of  the  associa^ 
tion  should  be  cancelled  or  marked  satisfied  bv  the  trustee 
or  receivers  until?  final  adjustment  between  the  borrowing 
member  and  the  association,  under  the  rule  laid  down  bv 
the  court,  thereby  depriving  the  mortgagor  or  borrowing 
member  or  trustor  from  settling  with  the  association  upon 
payment  of  the  amount  justly  due  by  him." 

Mr.  G,  F.  Bdsoriy  for  plaintiffs  (appellants). 
Messrs.    C.    E.    McLean^   P.   D.   Walker  and  F.  I.  Os- 
horne^  for  defendant. 


424  IN  THE  SUPREME  COURT.  [120 

Thompson  v.  Loan  Association. 

FuROHEs,  J. :  The  first  exceptioQ  of  the  appellant,  Long, 
is  sustained,  so  far  as  it  extends  to  fines  being  allowed  to 
the  creditors  of  the  association  in  the  settlement  of  their 
debts  to  the  concern.  This  is  expressly  so  held  in  StratL88 
V.  B.  <&  Z.  A,^  117  N,  C,  318,  and  approved  in  the  same 
case,  118  N.  C,  556.  We  cannot  distinguish  this  case 
from  that,  although  this  is  attempted  to  be  done  bj  counsel. 

It  is  also  contended  that  the  order  is  not  applicable,,  as 
it  is  left  open  for  future  adjustment.  But  ^e  can  see  no 
reason  for  leaving  open  a  question  that  this  court  has  in 
direct  terms  decided,  and  afterwards  approved,  uoless  it  is 
supposed  that  time  will  change  the  law.  But,  as  it  is  a 
payment  the  party  has  made  upon  his  debt,  he  is  entitled, 
as  a  matter  of  right,  to  have  it  allowed  him  on  settlement. 

The  second  and  third  exceptions  of  the  appellant,  as  un- 
derstood in  the  light  of  his  brief,  can  best  be  considered 
together.  They  relate  to  the  directions  to  the  trustee  and 
receivers  selling  under  the  mortgage  of  the  appellant,  and 
as  to  their  retaining  the  proceeds  of  sale  until  a  final  settle- 
ment. We  said  in  Strauss  v.  B.  &  L.  A..,  supra^  that  the 
recQi^ers  did  not  have  the  right  to  sell  without  an  order  of 
foreclosure.  This  was  correct  in  that  case,  as  the  mort- 
gages were  made  to  the  association.  But  in  this  case, 
Maxwell,  the  trustee,  is  a  party  whose  duty  it  was  to  tore- 
close  the  mortgage  if  default  was  made,  and  to  pay  the 
money  to  the  association.  Thig  being  so,  it  would  seem 
that  he  might  still  sell  under  the  power  given  to  him  in  the 
mortgage.  But  we  can  see  no  reason  v^hy  he  should  not 
pay  all  the  proceeds  of  such  sale  over  to  the  receivers,  who 
are  bonded  ofiicers,  to  be  held  by  them  until  the  settlement 
of  the  concern. 

It  is  contended  that  the  residue  is  the  appellant^s  money, 
and  there  is  no  reason  why  it  should  not  be  paid  to  him  at 
once.     But  as  reasonable  as  this  appears  to  be,  it  is  not 
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true;  for  the  reason  that  it  leaves  nut  of  consideration  the 
fact  that  the  appellant  is  a  member  of  the  association,  as 
well  as  a  debtor.  That  as  s»ich  mennber,  his  indebtedness 
is  a  trust  fund  for  the  benefit  of  the  other  members  of  the 
concern,  as  well  as  for  himself;  and  that  his  liability  can- 
not be  known  until  it  is  ascertained  to  what  amount  the 
association  is  insolvent. 

As  is  said  in  Strauss  v.  B.  &  L.  A.,  supra,  no  money 
should  be  paid  out  by  the  receivers,  except  for  necessary 
expenses  in  making  collection,  but  upon  tbe  order  of  the 
court.  This  rule  may  work  a  hardship  in  some  instanr»es, 
but  it  is  necessary  to  the  protection  of  the  other  members 
and  creditors  of  the  association. 

It  is  said  in  the  order  tbat  settlements  may  be  made  un- 
der  MUls  v.  B.  i&  L.  A.,  75  N.  C,  292.  We  do  not  know 
that  we  understand  this  part  of  the  order.  Strauss^  case, 
supra^  is  the  latest  enunciation  by  this  court  upon  the  sub- 
ject of  winding  u])  insolvent  building  and  loan  associations. 
And,  while  we  do  not  undeistand  Straufs'case  to  announce 
any  doctrine  in  conflict  with  Mills'  case,  supra^  but  to  be 
in  entire  harmony  with  that  opinion,  it  discasses  and  pro- 
vides for  different  phases  arising  in  that  case,  and  in  this, 
that  were  not  presented  in  Mills*  case 

Theref(^re,  vrhat  is  said  in  Strauss'  case  and  in  this 
opinion  will  be  sufficient,  as  we  think,  to  enable  the  court 
to  make  proper  orders  for  the  direction  of  the  receivei-s  in 
this  case.     There  is  error,  as  is  pointed  out  above. 

Error. 


120—54 
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State  on  the  Relation  of  J.  H.  QUINN  v.  T.  D.  LATTIMORE. 

Quo  Warranto — Elections — Rights  of  Voters — Re^tration — 
Voting  in  Wrong  Township — Throwing  Out  Votes — Impeach- 
merit  of  Returns. 

1.  Where  a  registrar  of  election  registers  a  person  entitled,  under  the 

Constitution  and  laws  to  vote,  but  through  inadvertence  or  fraud 
fsAh  to  administer  the  oath  required  to  be  administered,  such  per- 
son shall  not  be  for  that  reason  deprived  of  his  vote. 

2.  Where  a  person  entitled,  under  the  Constitution  and  laws,  to  be  regis- 

tered as  a  voter,  was  registered  by  one  with  whom  the  registrar 
left  the  books  and  such  registration  was  accepted  as  sufficient  by 
the  r^istrar  and  acted  on  by  the  judges  of  election,  the  vote  of 
such  person  will  not  be  rejected  for  such  irregularity. 

3.  Where  qualified  voters  living  near  the  dividing  line  of  two  townships, 

which  line  was  not  definitely  located,  in  good  faith  r^^tered  and 
voted  in  the  township  in  which  they  did  not  actually  reside,  but 
it  appeared  that  they  had  listed  their  property  for  taxation,  sent 
their  children  to  school,  and,  for  many  years  previous,  had  regis- 
tered and  voted  in  the  same  township  ;  Hdd,  that  the  votes  of 
such  electors,  having  been  cast,  must  be  counted.  (Harris  v.  Scar- 
borough, 110  N.  C.  232,  overvuled.) 

4.  Where  the  judges  of  an  election  received  the  ballot  of  a  person  en- 

titled, under  the  Constitution  and  laws,  to  vote,  who  had,  in  pro- 
per time,  presented  himself  for  registration  and  taken  the  required 
oath,  but  whose  name,  through  the  inadvertence  or  fault  of  the 
registrar,  had  not  been  entered  on  the  registration  books ;  Held, 
that  the  vote  of  such  person  must  be  counted. 

5.  Where  a  person  otherwise  legally  qualified,  who  had  not  been  allowed 

to  register  because  at  that  time  he  had  not  been  a  resident  of  the 
State  for  one  year,  but  who  became  qualified  in  that  respect  on  or 
before  the  day  of  election,  asked  to  be  allowed  to  register  on  elec- 
tion day  and  tendered  his  ballot,  which  was  refused  ;  Held,  that 
such  vote  should  have  been  received  and  should  be  counted  for  the 
candidate  for  whom  he  proposed  to  vote. 

6.  The  declaration  of  the  result  of  an  election  by  the  judges  of  election, 

after  a  count  of  the  ballots  by  them,  is  prima  facie  evidence  of  the 
correctness  of  the  count  until  rebutted  by  proper  and  competent 
evidence. 
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7.  Where,  at  the  close  of  an  election  in  a  township,  the  judges  counted 
the  ballots  and  officially  declared  the  result,  the  correctness  of  such 
count  and  declaration  is  not  rebutted  by  the  introduction,  in  evi- 
dence, of  a  tally  sheet  showing  a  different  result  which  was  kept 
overnight  and  during  the  day  following  the  election  in  a  public 
office,  where  any  one  could  have  access  to  it  and  which  bears  signs 
of  having  been  tampered  with. 

Action  of  quo  warranto  by  the  State,  on  the  relation  of 
J.  H.  Quinn  against  T.  D.  Lattimore,  to  try  the  title  to  the 
office  of  Clerk  of  the  Superior  Court  of  Cleveland  county, 
heard,  on  exceptions  by  both  parties,  to  the  report  of  the 
referee,  before  Bryan,  J.,  at  Spring  Term,  1896,  of  Cleve- 
land Superior  Court.  His  Jlouor  gave  judgment  for  the 
defendant  and  both  par  lies  appealed. 

Messrs.  D,  W.  Robinson,  M,  H.  Justice,  H,  Z.  Linney 
and  e/.  C,  Pritchard,  for  plaintiff  (appellant). 

Messrs.  Jones  <&  TiUett,  W.  J.  Montgomery  and  Webb, 
Frick  <&  jRybum,  for  defendant. 

Fukches,  J.:  This  is  ^n  action  of  q2io  warranto  brought 
for  the  purpose  of  trying  the  title  to  the  office  of  Clerk  of 
the  Superior  Court  of  Cleveland  county,  resulting  from  the 
election  of  1894.  The  case  was  referred  by  consent  to 
Armstead  Burwell,  who  filed  his  report  to  Spring  Term, 
1896,  to  which  the  defendant  filed  fifty -seven  exceptions, 
and  the  plaintiff,  by  way  of  asignraentof  error,  filed  thirty- 
seven.  The  case  presented  to  this  court  on  appeal,  includ- 
ing the  report  of  referee,  the  Judge's  findings,  exceptions 
and  briefs,  contains  368  pages  of  printed  matter. 

According  to  the  referee's  findings  and  report  the  plain- 
tiff was  elected  by  nine  majority,  and  according  to  the  find- 
ings and  judgment  of  the  court  the  defendant  was  elected 
by  thirty  majority. 

The  principal  grounds  of  contention  between  the  parties 
may  be  classified  and  reduced  to  four:  1.  As  to  persons 
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Tvbo  registered  and  voted  in  other  townships  than  those 
in  which  they  resided.  2.  As  to  those  \^ho  were  irregu- 
larly registered — some  not  being  sworn  when  they  »vere 
registered,  and  others  not  being  registered  by  the  registrar, 
but  by  other  persons  who  had  the  registration  books  in 
their  possession  and  acted  for  the  registrar  in  making  these 
registrations.  3.  An  alteration  of  five  votes  in  township 
Ko.  6,  after  the  votes  had  been  counted  and  announced  on 
the  night  of  election.  4.  The  alteration  in  township  Xo. 
8  of  six  votbs  after  it  haa  been  counted,  declared  and  cer- 
tified by  the  judges  of  election  on  the  night  of  the  election. 
The  consideration  of  these  four  questions,  and  a  few  others 
that  do  not  fall  strictly  within  tlie  principle  involved  in 
either  of  them,  will  decide  the  main  issue  and  determine 
whether  the  plaintiff  or  the  defendant  was  elected  to  this 
office. 

This  is  a  government  of  the  people,  by  the  people  and 
for  the  people,  founded  upon  the  will  of  the  people,  and  in 
which  the  will  of  the  people  legally  expressed  must  con- 
trol.    Const.  Art.  I,  Sec.  2. 

Every  male  person  born  in  the  United  States,  or  natural- 
ized, 21  years  ot  age,  and  who  shall  have  resided  in  the 
State  12  months  next  preceding  the  election,  and  ninety 
days  in  the  county  in  which  he  offers  to  vote,  shall  be 
deemed  an  elector.  Const.,  Art.  VI,  Sec.  1.  It  shall  be 
the  duty  of  the  General  Assembly  to  provide  from  time  to 
time  for  the  registration  of  all  electors,  and  no  person  shall 
be  allowed  to  vote  without  registration,  or  to  register 
without  first  taking  an  oath  to  support  the  Constitution. 
Const ,  Art.  \^I,  Sec.  2. 

In  construing  these  provisions  of  the  Constitution  we 
should  keep  in  mind  that  this  is  a  government  of  the  people, 
in  which  the  will  of  the  people—the  majority — ^legally  ex- 
pressed, must  govern  and  that    these  provisions  and  all 
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Acts  providing  for  elections  should  be  liberally  coastraed, 
that  tend  to  promote  a  fair  election  or  expression  of  this 
popular  will.  The  second  section  of  Article  VI  was 
adopted  for  this  purpose,  and  we  are  to  presume  that  all 
election  laws,  enacted  since,  have  been  passed  with  the 
same  end  in  view.  This  section  of  the  Constitution  pro- 
vides that  the  '^General  Assembly-'  shall  pass  registration 
laws,  and  that  no  one  shall  be  entitled  to  register  without 
taking  an  oath,  and  that  no  one  shall  vote  wLo  is  not  regis- 
tered. This  provision  of  the  Constitution,  that  no  one 
shall  be  entitled  to  register  without  taking  an  oath  to  sup- 
port the  Constitution  of  the  State  and  of  the  United  States, 
is  direct^^d  to  the  registrars.  It  must  be  to  them  and  to 
them  alone,  as  is  said  by  this  court  in  Southerlafid  v.  Golds- 
horoj  96  N.  C,  49.  But  if  the  registrar,  through  inadvert- 
ence, registers  a  qualified  voter,  who  is  entitled  to  register 
and  vote,  without  administering  the  piescribed  oath  to 
him,  shall  he,  for  this  negligence  of  the  officer,  be  deprived 
of  his  right  to  vote,  and  thereby  the  will  of  the  majority 
defeated?  And,  if  this  omission  was  not  through  inadvert- 
ence bnt  with  a  \ievi  to  entrap  the  voter  and  thus  defraud 
him  out  of  his  ^ote,  it  is  much  more  the  reason  why  he 
should  not  be,  and  that  such  methods  should  not  be  allowed 
to  prevail.  We  do  not  bold  that,  where  a  registrar  pro- 
posed to  administer  the  oath,  and  the  party  wishing  to  be 
registered  refuses  to  take  the  oath,  it  is  the  duty  of  the 
registrar  to  register  him.  We  would  say  that  under  such 
circumstances  he  should  not  be  registered.  These  are  mat- 
ter for  the  registrar,  as  has  been  said  in  Southerland's 
case,  supra.  But  it  seems  that  all  the  parties  who  regis- 
tered ^  ithout  being  sworn,  and  voted  without  being  ob- 
jected to,  had  been  registered  before,  and  the  presumption 
is  thev  had  been  sworn  at  that  time;  and  if  thev  had  been, 
how  many  times  must  they  be  svsorn? 
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Article  YI,  Section  1,  prescribes  the  qualifications  of  an 
elector,  and  Section  2  of  this  Article  is  a  disabling  clause 
{Railroad  v.  Commissioners^  72  N.  C,  486;  Norment  v. 
Charlotte^  85  N.  C,  387)  placed  in  the  hands  of  the  regis- 
trar. And  a  qualified  elector  can  not  be  deprived  of  his 
right  to  vote,  and  the  theory  of  our  government  that  the 
majority  shall  govern,  be  destroyed  by  either  the  wilful  or 
negligent  acts  of  the  registrar,  a  sworn  officer  of  the  law. 
This  would  be  self-destruction,  governmental  suicide. 

We,  therefore,  hold  that  where  an  elector's  name  appeared 
on  the  registration  booljs  he  had  a  right  to  vote,  whether 
he  was  sworn  or  not,  unless  he  was  challenged,  and  this 
was  not  made  a  ground  of  challenge.  It  was  a  matter  for 
the  registrar  and  not  for  the  Judges — though  in  this  case 
it  does  not  appear  that  any  of  these  voters  were  challenged. 
These  rules  are  intended  for  the  guidance  and  government 
of  registrars,  which  they  should  observe  in  the  discharge  of 
their  duties  as  registrars,  so  as  to  promote  the  object  to  be 
attained — the  free,  full  and  fair  expression  of  the  will  of 
the  qualified  voters,  as  prescribed  in  Section  1,  Article  VI 
of  the  Constitution. 

It  appears  that  a  number  of  persons  were  registered  by 
other  persons  than  the  regularly  appointed  registrars;  in 
one  instance,  by  the  son  of  the  registrar  in  the  absence  of 
his  father;  ana  in  another  case  by  Williams,  the  register  of 
deeds,  with  whom  the  registrar  had  left  the  registration 
books.  These  registrations  were  irregularly  made  and 
might  have  been  rejected  and  orased  by  the  registrars. 
But  it  would  not  have  been  fair  for  them  to  have  done  this 
without  notifying  the  parties,  so  registered,  in  time  for 
them  to  have  registered  again.  But  instead  of  their  doing 
this,  they  retained  these  names  on  their  books,  which  they 
and  the  judges  of  election  used  on  the  day  of  election, 
thereby  ratifying  and  approving  these  registrations.     And 
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it  would  now  be  a  fraud  on  the  electors,  as  well  as  on  the 
parties  for  whom  they  voted  and  also  upon  the  State,  to 
reject  these  votes  for  this  irregularity.  These  votes  cannot 
be  rejected  for  this  reason. 

Another  class  of  voters  are  a  number  of  persons  who  lived 
OD  or  near  the  dividing  line  between  different  townships, 
and  voted  in  a  different  township  from  that  in  which  they 
lived.  The  most  of  these  votes  were  allowed  by  the  learned 
and  painstaking  referee.  But  a  number  of  those  allowed 
by  the  referee  were  rejected  by  the  court,  and  it  is  found 
and  made  a  part  of  the  judgment  of  the  court  that  they  so 
voted  in  bad  faith.  We  say,  it  is  found,  and  we  say  this 
advisedly,  as  it  appeared  from  the  argument  before  i|s  and 
the  Judge's  notes,  which  were  exhibited  to  us  and  com- 
mented upon,  that  the  Judge  found  no  facts,  but  simply 
noted  that  the  exception  was  "sustained''  or  '* overruled." 
And,  it  was  contended,  this  was  handed  to  counsel  who  pre- 
pared the  judgment  and  findings  therein,  and  sent  them  to 
the  Judge  ivho  signed  and  returned  them  to  the  Clerk  some 
time  after  the  court  adjourned.  Permission  svas  given  him 
to  make  out  his  findings  and  to  put  them  in  writing,  and 
to  sign  the  judgment  after  court,  and  there  is  no  complaint 
as  to  the  time  when  these  findings  and  judgment  were  filed. 
But  the  complaint  is  that  they  are  not  the  findings  of  the 
court.  But  the  learned  counsel  for  the  defendant  argued 
that  this  was  the  practice  in  North  Carolina;  that  the  at- 
torney of  the  successful  party  prepares  the  judgment  of 
the  court.  And  this  is  true.  But  the  counsel  for  the 
plaintiff,  while  admitting  this  to  be  the  practice,  contends 
that  this  practir^e  only  obtains  as  to  preparing  the  judg- 
ment upon  facts  found,  and  not  as  to  the  findings  of  fact. 
And  this  must  be  the  correct  rule  of  practice.  But  this  is 
a  matter  we  do  not  care  to  discuss  further;  for  if,  in  fact, 
they  were  not  originally  found  by  the  court,  as  the  plain- 
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tiff  contends,  the  court  signed  them  and  stands  sponsor  for 
^hat  is  found,  and  we  %viU  treat  them  as  bis  findings. 

The  findings  of  the  court,  of  bad  faith,  brings  these  liners 
\vithin  the  rule  laid  down  in  Boyer  v.  Teague^  106  N.  C, 
576,  and  the  court  rejects  their  votes. 
. ,  £ut  as  the  plaintiff  contends  that  this  finding  of  bad  faith 
on  the  part  of  these  voters  is  without  any  evidence  to  sup- 
port the  finding  ( Witthowaky  v.  Wasson^  71  N.  C,  461)  it 
becoioes  our  dutv  to  examine  the  evidence  upon  this  findinor 
of  bad  faiih.  And  we  find  from  the  evidence  that  one  or 
two  of  those  voters  stated  that  they  knew  at  the  time  of 
the  election  that  they  did  not  live  in  the  township  in  vrhich 
they  voted.  But  we  find  from  the  uncontradicted  evidence 
that  they  all  lived  at  or  near  the  dividing  line — some  of  the 
evidence  tending  to  show  that  the  line  ran  through  the 
bouse  of  one  of  them,  there  was  no  definitely  locatea  line, 
and  that  they  had  all  registered  and  voted  before  the  elec- 
tion of  1894  in  the  same  township  in  which  they  then 
voted,  some  of  them  for  as  long  a  time  as  14  or  15  years; 
that  they  gave  in  and  paid  taxes  in  the  townships  in  which 
thev  voted,  and  sent  their  children  to  school  in  these  tow  n- 
ships;  and  that  they  were  qualified  under  Section  1,  Ar- 
ticle Yl  of  the  Constitution.  Taking  this  undisputed  tes- 
timony into  consideration,  in  connection  with  that  of  one 
or  two  of  them  who  stated  that  they  knew  they  were  out- 
side by  a  few  yards,  does  not,  in  our  opinion,  show  any 
evidence  of  bad  faith.  Witto^sky  v.  Wasson,  supra. 
They  were  entitled  to  vote  somewhere.  So  there  was  no 
bad  faith  in  voting.  These  votes  would  have  counted  just 
as  much  as  they  did,  if  they  had  been  cast  in  the  township 
where  the  defendant  contends  they  should  have  been  cast. 
The  object  of  the  law — a  fair  and  full  expression  of  the  will 
of  the  qualified  voters — must  be  kept  in  mind.  And  if  this 
has  been  obtained  and  no  fraud  appears,  this  court  will  not 
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look  for  mere  irregularities  to  defeat  this  vi  ill.  Railroad 
V.  Commissioners^  116  ^.  C,  563;  McDonald  \,  Morrow^ 
119  N.  C,  666;  HarUns  v.  Cathey,  119  N.  C,  649.  All 
these  parties,  whose  votes  we  have  been  considering,  were 
registered  voters — some  of  them,  as  we  have  seen,  in  an 
irregular  manner,  still  they  were  registered,  and  Souther- 
land  V.  Ooldsboro,  supra^  cited  and  relied  on  by  defend- 
ant, does  not  apply  to  them. 

But  what  may  be  a  good  reason  for  not  allowing  a  party 
to  register  is  not  always  a  gcod  reason  for  rejecting  his 
vote  after  it  has  been  cast.  There  is  some  similarity  be- 
tween a  vote  cast  and  an  objection  to  evidence,  under  Sec- 
tion 590  of  The  Vode^  where  the  answer  does  not  suit  the 
opposite  side,  but  it  is  too  late  to  object  after  the  answer 
is  made.     Meroney  v.  Avery ^  64  N.  C,  312. 

We  have  been  discussing  the  right  to  register  and  the 
right  to  reject  a  vote  when  once  cast,  mostly  on  general 
principles.  We  now  propose  to  shov^  that  the  views  we 
have  expressed  are  sustained  by  authority. 

A  vote  received  and  deposited  by  the  judges  of  election 
is  presumed  to  be  a  legal  vote,  although  the  voter  may  not 
have  complied  with  the  requirements  of  the  registration 
law;  and  it  then  devolves  upon  the  party  contesting  to 
show  that  it  was  an  illegal  vote,  and  this  cannot  be  shown 
by  showing  that  the  registration  law  had  not  been  complied 
with.  Pain  on  Elections,  Section  360.  A  party  offering 
to  vote  without  registration  may  be  refused  this  right  by 
the  judges  for  not  complying  with  the  registration  law. 
But,  if  the  party  is  allowed  to  vote  and  his  vote  is  received 
and  deposited,  the  vote  will  not  afterwards  be  held  to  be 
illegal,  if  he  is  otherwise  qualified  to  vote.  Pain,  supra^ 
Section  361.  And  where  a  voter  has  registered,  but  the 
registration  books  show  that  he  had  not  complied  with  all 
the  minutiae  of  the  registration  law,  his  vote  will  not  be 
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rejected.  Pain,  supra^  Section  361.  If  a  voter  is  regis- 
tered in  one  township,  ho  has  no  right  to  register  and  vote  in 
another.  But  if  he  is  allowed  to  do  60,  his  vote  received 
and  counted,  and  he  is  otherwise  qualified,  and  votes  at  no 
other  place,  his  vote  should  not  be  thrown  out  on  that  ac- 
count. Pain,  supra^  Section  366.  It  is  the  right  of  parties 
to  have  the  fairness  of  elections  inquired  into  for  the  pro- 
tection of  honest  electors.  But  saoh  legislation  is  not  to 
be  regarded  as  hostile  to  the  right  of  a  free  exercise  of  the 
right  of  franchise,  and  should  receive  such  construction  by 
the  courts  as  will  be  conducive  to  a  full  and  fair  expression 
of  the  will  of  the  qualified  voters.     Pain,  supra 

It  follows  frona  what  we  have  said  and  the  authorities 
cited,  that  Harris  y.  Scarborough^  110  X.  C,  232,  is  over- 
ruled, and  the  more  liberal  construction  placed  upon  the 
Statute  in  the  dissenting  opinion,  is  approved. 

For  the  reasons  heretofore  given  and  the  authorities  cited, 
we  are  of  the  opinion  that  the  vote  of  the  liners,  who  voted 
in  different  townships  from  those  in  which  they  resided, 
being  qualified  voters  and  voting  at  no  other  place,  should 
not  have  been  rejected  by  the  court. 

The  vote  of  E.  B.  Kudisel  and  the  exception  raise  another 
ground  of  infirmity,  that  he  had  changed  his  residence  to 
South  Carolina  and  did  not  return  to  this  State  till  within 
less  than  one  year  prior  to  the  election.  It  was  shown  and 
not  disputed  that  he  went  to  South  Carolina,  where  he  re- 
mained for  more  than  a  year,  exercising  his  right  of  fran- 
chise, voting  in  a  town  election  while  there.  But  it  was 
contended  by  the  defendant  that  he  did  not 'intend  to  change 
his  citizenship;  that  he  was  a  member  of  a  military  com- 
pany in  Cleveland  county  during  all  this  time;  that  he  re- 
turned to  attend  its  musters  and  was  elected  a  lieutenant 
during  this  time.  The  referee,  Burwell,  held  that  he  had 
changed  his  citizenship,  and  excluded  his  vote.     But  the 
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court  fcand  that  he  had  not  changed  his  citizenship,  and 
overraled  the  referee  and  restored  this  vote  to  the  defend- 
ant. And  as  there  is  some  evidence  to  sustain  the  finding 
of  the  court,  this  finding  must  stand. 

We  also  sustain  the  vote  of  George  Otterson.  He  went 
to  the  registrar  within  the  time  allowed,  and  the  registrar 
administered  the  registration  oath  to  him,  and  he  left 
thinking  he  had  been  registered.  But,  through  the  neglect 
of  the  registrar,  or  for  some  other  reason,  his  name  did  not 
appear  on  the  registration  books  on  the  day  of  election. 
These  facts  being  made  to  appear,  he  was  allowed  to  vote 
and  did  vote.  The  court  held  that  this  vote  was  improperly 
received  and  excluded  it.  In  this  there  was  error.  The 
judges  might  have  refused  to  allow  him  to  vote,  and  this 
would  hare  presented  another  question.  But  they  allowed 
him  to  vote,  as  they  should  have  done,  in  our  opinion. 
And  his  vote  being  in,  and  he  being  in  all  other  respects  a 
qualified  elector,  his  vote  should  not  have  been  excluded. 

In  our  opinion,  £.  L.  Jenkins  should  have  been  allowed 
to  vote.  He  was  born  and  raised  in  this  State,  afterwards 
moved  to  South  Carolina,  but  returned  to  Cleveland 
county,  in  this  State,  one  year  and  three  days  before  the 
election.  He  offered  to  register  the  day  the  registration 
books  were  closed,  but  was  not  allowed  to  do  so,  as  it 
lacked  seven  days  of  being  one  year  since  he  returned  to 
live  in  this  State.  This  action  of  the  registrar  was  proper. 
But  on  the  day  of  election,  when  he  had  been  a  resident  of 
this  State  for  one  year  and  three  days,  he  asked  to  be  regis- 
tered, and  with  tickets  in  hand  proposed  to  vote.  But  he 
was  refused  registration  aud  his  vote  was  also  refused.  He 
proposed  to  vote  for  the  plaintiff,  and  being  otherwise  a 
qualified  voter  his  vote  should  have  been  received  and 
counted.  Gode^  Section  2682 ;  McCrary  on  Elections,  Sec- 
tion 102. 
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This  brings  us  to  the  consideration  of  No.  6  and  No.  8 
townships,  and  we  propose  to  consider  No.  6  first.  The 
referee,  Burwell,  finds  as  facts  that  on  the  evening  of  the 
election,  at  the  close  of  the  polls  at  No.  6,  the  boxes  were 
opened  and  the  vote  counted  by  the  judges  and  such  other 
electors  as  chose  to  attend;  and  at  this  counting  it  was 
found  that  the  defendant,  I^attimore,  had  received  548 
votes,  and  this  result  was  then  and  there  so  declared.  The 
referee  further  finds  that  the  defendant  had  not  produced 
evidence  sufiicient  to  change  the  result  of  this  count  and 
declaration  of  the  vote,  and  declares  that  the  defendant's 
vote  at  No.  6  was  548. 

But  the  judgment  of  the  court  finds  that  the  vote  was 
counted  and  declared,  after  the  polls  were  closedon  the 
evening  of  the  election  at  No.  6,  and  at  this  count 
the  defendant  onl}"  received  548  votes,  and  this  was  offi- 
cially declared  as  the  result.  The  court  further  finds  that 
this  count  was  not  correct,  and  that  defendant  insists  that 
this  is  a  finding  of  fact,  and  there  being  some  evidence  to 
support  it,  it  is  binding  on  this  court. 

This  is  admitted  to  be  the  rule  adopted  by  this  couit,  that 
where  there  is  evidence^  both  ways,  the  court  will  not  re- 
view the  findings  of  the  court  below,  and  we  do  not  pro- 
pose to  invade  this  rule  of  practice,  whatever  our  opinion 
may  be  as  to  the  correctness  of  the  finding.  But  the  law 
makes  this  count  and  declaration  of  the  result  prima  /dcie 
at  least,  the  legal  result  of  that  election,  until  it  is  shown 
to  be  incorrect  by  proper  and  competent  evidence.  This, 
of  course,  might  be  shown  by  competent  evidence,  such  as 
showing  that  a  fraud  had  been  committed  upon  tbe  plain* 
tiff  in  falsely  declaring  the  vote.  But  no  such  evidence  as 
this  was  introduced.  The  onlv  evidence  introduced  to  show 
that  this  count  on  the  evening  of  the  election  was  not  correct 
was  a  tally  sheet  kept  at  the  time  of  the  count,  turned  over 
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to  Tiddy  and  placed  by  him  in  an  unlocked  safe  in  the 
Register's  office,  where  it  remained  all  night.  Next  morn- 
ing he  took  it  out  of  the  safe  and  put  it  in  a  pigeon  hole 
over  a  d^sk  in  the  same  office,  where  it  remained  daring  that 
day.  It  appeared  that  this  was  a  publicoifice  where  all  persons 
could  go  that  had  occasion  to  do  so;  that  during  this  day  it 
became  knovi  n  that  the  election  between  the  plainti?  and 
defendant  was  very  close,  and  that  a  few  votes  would 
change  the  result,  which  then  appeared  to  be  in  favor  of 
the  plaint:iT.  It  cannot  be  that  such  evidence  as  this,  if  it 
possessed  no  internal  evidence  of  having  been  tampered 
A'vitb,  could  be  allowed  to  rebut  a  legal  presumption  and 
change  the  result  of  an  election  This  count,  at  the  time 
of  election,  is  held  to  be  more  reliable  than  any  count,  after 
there  had  been  an  opportunity  for  the  vote  to  be  tampered 
with.  McCrary  on  Elections,  Section  440.  The  Supreme 
Court  of  California  refused  to  allow  a  recount  upon  its  be- 
ing shown  that  the  ballots  had  not  been  kept  in  such  a  man- 
ner that  they  could  not  have  been  tampered  with.  McCrary, 
supra^  Section  441.  Where  there  has  been  an  opportunity 
for  the  vote  to  be  tampered  with,  it  loses  its  character  as 
primary  evidence.     McCrary,  supra. 

We,  therefore,  hold  that  the  findings  or  declarations  con- 
tained in  the  judgment  of  the  court,  that  the  referee  com- 
mitted an  error  in  sustaining  the  original  count,  and  that 
the  defendant  only  received  548  votes  at  No.  6  township,  is 
error,  but  that  he  received  553  votes  is  without  evidence  to 
support  these  findings;  that  the  tally  sheet  relied  on  by* 
the  defendant  (and  this  being  the  only  substantive  v3vidence), 
having  been  exposed  and  liable  to  be  tampered  with,  had 
lost  its  character  as  primary  evidence,  and  could  not  be  re- 
lied on  to  prove  anything. 

We  therefore  overrule  the  court,  and  sustain  the  ruling 
of  Referee  Burwell,  and  find  that  the  defendant,  Latti- 
more's  vote  at  No.  6  precinct  was  548  and  not  553. 
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As  we  have  passed  upon  this  exception,  overruling  the 
court,  holding  that  there  was  no  competent  primary  evi- 
dence to  sustain  the  finding,  we  will  state  that  we  have 
thoroughly  examined  this  tally  sheet,  without  and^also  un- 
der a  heavy  magnifying  glass.  And  while,  under  the  rules 
of  this  court,  we  did  not  consider  ourselves  at  liberty  to 
find  facts  upon  which  to  base  our  judgment,  it  is  manifest 
to  us  that  this  tally  sheet  has  been  tampered  with.  The 
figures  are  admitted  to  have  been  changed  from  548  to  553. 
But  this  is  not  what  we  refer  to.  The  right  hand  tally  on 
the  third  row  bears -internal  eddence  of  not  being  of  the 
same  make  as  the  others.  The  cross  stroke  of  every  other 
tally  is  horizontal,  or  the  right  end  is  the  highest,  while  in 
this  tally  the  right  hand  end  of  the  cross  stroke  is  consider- 
ably lower  than  the  other  end.  Uso,  the  first  two  down 
strokes  bear  evidence  of  not  having  been  made  at  one 
stroke  of  the  pencil  as  would  likely  be  the  case  in  the  hurry 
of  tallying  the  vote,  as  it  was  counted.  The  second  down 
stroke,  especially,  is  forked  at  the  lower  end,  as  is  quite 
apparent  under  a  heavy  glass.  Without  making  any 
charge  against  any  one,  as  this  could  not  be  done,  tne  paper 
having  been  exposed  in  a  public  office  for  so  long  a  time, 
and  without  any  disposition  to  do  so,  if  we  could,  we  are 
of  the  opinion  it  has  been  tampered  with. 

The  discussions  and  rulings  we  have  made,  being  deci- 
sive of  the  question  before  us,  no  matter  whether  we  should 
decide  the  controversy  as  to  the  vote  in  No.  8  one  way  or 
the  other;  and  as  any  ruling  we  might  make  as  to  this 
contention  would  not  affect  the  result,  and  as  ^e  have  ex- 
amined it  sutficiently  to  know  that  its  solution  is  not  with- 
out trouble,  we  have  not  and  will  not  consider  this  excep- 
tion. 

The  investigation  of  the  case  results  in  finding  that  the 
plaintiff  is  entitled  to  have  counted  for  him  the  following 
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votes  that  be  was  not  allowed  to  have  by  the  finding  and 
ruling  of  the  court,  to-wit:  John  Sorat,  Lawson  Kindrick, 
Hendeison  Sanders,  John  Jameson,  James  Crosby,  Julias 
Crosby,  Pinokney  Crosby,  R.  0.  Hoyle,  W.  P.  Costner, 
R.  C.  Led  ford,  Caleb  Ledford,  David  Pratt,  Ed.  Rankin, 
Reuben  Posten,  J.  MoRollins,  John  Porter,  Batts  Mcln- 
tyre,  William  McLaney,  S.  A.  McLaney,  W.  A.  Pryer, 
Sylvanus  Gordon,  Sam  Towrey,  George  Otterson,  John 
Chapion,  S.  R.  McMurray,  E.  L.  Jenkins,  Bish  Hamrick, 
Daniel  McSwain,  Calhoun  Russ,  Ezzell  Russ,  George  Price, 
Webb  White,  Floyd  Havener,  A.  A.  Hendrick,  M.  V. 
Turner,  and  G.  R.  Smith.  And  the  plaintiff  is  also  en- 
titled to  five  votes  in  No.  6  township  that  he  was  not  allowed 
by  the  judgment  of  the  court — making  in  all,  forty-one. 

And  we  find  that  the  defendant  is  entitled  to  have 
counted  for  him  the  following  named  voters  that  he  was 
not  allowed  by  the  ruling  and  judgment  of  the  court,  to- 
wit:  John  Posten,  Will  Posten,  F.  P.  Gold,  Philip  Martin 
and  Randall  Roberts — making  five  in  all. 

Thirty,  the  majority  found  for  the  defendant  by  the 
court,  deducted  from  forty-one  leaves  eleven,  and  five 
which  we  find  the  defendant  entitled  to,  that  he  was  not 
allowed  by  the  judgment  of  the  court,  deducted  from 
eleven,  leaves  the  plaintiff  elected  by  six  majority. 

The  judgment  of  the  court,  therefore,  should  have  been 
that  the  plaintiff,  Quinn,  was  duly  elected  to  the  office  of 
Clerk  of  the  Superior  Court  for  the  county  of  Cleveland, 
and  is  entitled  to  the  same  and  the  fees  and  emoluments 
thereof  from  the  first  Monday  in  December,  1894,  and  for 
the  next  four  years  ther  next  ensuing.  There  is  error,  and 
judgment  will  be  rendered  according  to  this  opinion. 

Error. 
defendant's  appeal. 

FuRCHEs,  J. :  The  exceptions  in  this  appeal  have  been 
considered  and  passed  upon  in  the  plaintiff's  appeal.     But 
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as  some  of  defendant's  exoeptions  have  been  sustained,  he 
should  recover  his  costs  of  this  appeal. 


H.  A.  SHUTE  et  al.,  Executors  of  John  Shute,  deceased,  v.  J.  W. 

AUSTIN  et  al. 

Action  by  Executors  to  Have  Their  Sale  of  DecedenVs  Land 
Confirmed — Purchase  by  Executors — Pleading — Aider — Ju- 
risdiction, 

1.  While,  in  order  to  j)erfect  a  title,  the  Superior  Court  has  jurisdiction, 

in  a  proper  case,  of  an  action  to  confirm  a  sale  made  without  au- 
thority, such  jurisdiction  will  not  be  exercised  to  perfect  an  illegal 
sale  made  by  a  party  who  has  ample  power  to  make  a  legal  sale. 

2.  Where  executors,  fully  empowered  by  the  will  to  make  sales  of  lands 

for  division  of  the  proceeds  among  the  devisees,  sold  to  third  per- 
sons, who  purchased  for  the  benefit  of  the  executors,  and  then  in- 
stituted an  action  in  the  Superior  Court  against  the  devisees  to 
have  such  sales  confirmed  ;  Held,  that  the  court  will  not  entertain 
jurisdiction  of  such  action. 

3.  A  purchase  of  testator's  land  by  executors,  at  their  own  sale,  whether 

directly  or  indirectly,  and  however  fair,  is  fraudulent  in  law. 

4.  The  doctrine  of  aider  can  only  be  invoked  in  aid  of  a  defective  state- 

ment of  a  good  cause  of  action,  but  cannot  be  so  used  to  aid  the 
statement  of  a  bad  or  defective  cause  of  action. 

Petition,  by  the  executors  of  John  Shute,  deceased, 
against  his  devisees,  to  have  certain  sales  of  land,  made  by 
them  under  power  contained  in  the  will,  confirmed,  com- 
menced before  the  Clerk  of  the  Superior  Court  of  Union 
county,  and  heard  on  appeal  before  Norwood^  «/.,  at  Janu- 
ary Terra,  1897,  of  said  Superior  Couit.  His  Honor  gave 
judgment  confirming  the  sales  and  defendants  appealed. 

Messrs,  Shepherd  c&  Bushee^  for  plaintiffs. 

Messrs.  Adams  dc  Jerome,,  for  defendants  (appellants). 
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F0RCHE8,  J. :  On  the  17th  day  of  September,  1896,  John 
Shate  died  in  Union  connty,  leaving  a  last  will  and  testa- 
ment which  was  duly  admitted  to  probate,  and  the  plain 
tiffs,  who  were  named  as  executors  therein,  qualified  and 
undertook  the  administration  of  the  testator^s  estate  and 
the  executioD  of  said  will.  The  will  directed  the  sale  of 
the  tesiator^s  real  estate,  and  an  equal  distribution  of  the 
proceeds  arising  therefrom  among  the  defendants,  ^ary  A. 
Austin,  Amanda  Brewer,  Florence  Houston,  EUie  J.  Wil 
son,  Eva  B.  Shute  and  S.  R.  Shute.  That  said  executors 
(the  plaintiffs)  were  fully  empowered  and  authorized  by  the 
will  to  sell  and  convov  all  of  the  testator^s  land;  and  on 
the  21st  day  of  September,  1896,  after  due  advertisement, 
they  proceeded  to  sell  the  same,  when  S.  J.  Welsh  bid  off 
two  of  the  tracts,  W.  S.  Lee  three  of  the  tracts,  and  W. 
0.  Heath  two  of  the  tracts  so  sold. 

The  plaintiffs  then  commenced  this  proceeding  in  the 
Superior  Court  of  Union  county  before  the  Clerk,  and  in 
their  complaint  they  allege  the  facts  above  stated,  and  also 
allege  that  the  sale  was  fair  and  open,  and  that  the  land 
brought  a  fair  price,  and  that  the  purchasers  were  ready, 
able  and  willing  to  pay  for  the  land  upon  the  court's  con- 
firming the  sales,  and  they  ask  the  court  to  make  an  order 
oonfiiming  the  same. 

The  defendants  answer  and  admit  that  thn  parties  named 
as  purchasers  bid  off  the  lands.  But  they  allege  that  they 
bid  them  o3f  for  the  plaintiffs,  who  are  the  real  purchasers. 
And  they  admit  that  all  said  lands,  except  two  tracts — 
^^The  Correll  lot"  and  the  ''Big  Survey  tract"  brought  a 
fair  price. 

But  the  defendants  deny  that  the  court  has  any  jurisdic- 
tion of  the  case;  deny  that  the  court  has  any  power  to  con- 
firm a  sale  made  under  the  pox^er  contained  in  the  will,  and 
not  made  under  order  of  court;  allege  that  plaintiffs  have 
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cot  stated  a  cause  of  action,  and  ask  that  said  sale  ^'be  not 
confirmed,  except  as  above  admitted  io  this  answer."  It 
was  not  denied  but  i^hat  the  lands  were  bid  oflf  for  the 
plaintiffs,  as  alleged  iu  defendants'  answer.  And  plain- 
tiffs' counsel  contended  that  this  statement  in  defendants' 
answer,  by  way  of  aider,  constituted  a  cause  of  action,  and 
constituted  what  would  have  been  a  bill  in  equity  under 
the  old  practice  to  confirm  a  sale  of  land  already  made. 
And  it  is  true  that  this  jurisdiction  was  exeicised  in  courts 
of  equity  under  the  old  practice,  and  we  have  no  doubt 
would  be  exercised  now  in  the  Superior  Courts  in  proper 
cases.  But  this  jurisdiction  obtains  for  the  purpose  of  per- 
fecting the  title  where  the  sale  has  been  made  w  ithout 
authority  to  do  so.  But  it  is  never  exercised  to  perfect  an 
illegal  sale,  made  by  a  part\  who  has  ample  authority  to 
make  a  legal  sale. 

It  is  too  clear  to  argue  that  this  complaint,  unaided,  states 
no  cause  of  action.  And  if  we  could  consider  it  aided  by 
the  answer,  such  aider  discloses  a  legal  fraud  which  would 
prevent  the  court  from  grantiog  the  prayer  of  the  com- 
plaint. The  purchase  of  land  by  an  executor,  directly  or 
indirectly,  at  his  own  sale  is  fraudulent,  and  such  sales 
will  be  set  aside,  whether  the  property  has  brought  a  fair 
price  or  noi  and  without  any  allegation  of  actual  fraud,  un- 
less it  has  been  ratified  by  the  parties  interested  in  the 
lands.  Ilighsrnith  v.  Whitehurst^  at  this  term.  Whether 
there  has  been  a  ratification  of  any  of  these  sales  or  not,  is 
not  before  us  fci  determination.  But  we  notice  that  seve- 
ral of  the  defendants  )ax^  femes  covert. 

The  doctrine  of  aider  can  onlv  be  invoked  in  aid  of  a  de- 
fecdve  statement  of  a  good  cause  of  action;  but  cannot  be 
so  used  to  aid  the  statement  of  a  bad  or  defective  cause  of 
action.  Johnson  v.  Finch^  93  X.  C,  205.  This  is  a  defec- 
tive cause  of  action  and  cannot  be  aided  bv  the  answer. 
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There  Tvas  considerable  discussion  before  us  as  to  whether 
the  Superior  Court  could  treat  this  proceeding  as  a  bill  in 
equity,  having  been  commenced  before  the  Clerk  as  a  special 
proceeding.  £ut  we  do  not  feel  called  upon  to  discuss  this 
question,  as  no  cause  of  action  is  stated,  whether  it  be  con- 
sidered in  the  Superior  Court  or  not.     Error. 

Ee  versed. 


CHARLES  HEISER  v.  G.  A.  HEARS  &  SONS. 

Action  for  Damages  for  Breach  of  Contract — Executory  Con- 
tract to  Manufacture  and  Deliver  Goods — Countermanding 
Order — Rescission  of  Contract. 

1.  A  contract  for  specific  articles  to  be  thereafter  manufactured  and  de- 

livered is  executory,  and  no  title  to  the  articles  passes  until  finished 
and  delivered,  and  the  buyer  has  no  title  to  or  interest  in  the 
material  used. 

2.  Where  the  buyer  countermands  his  order  for  goods  to  be  manufac- 

tured for  him  under  an  executory  contract,  before  the  goods  are 
finished,  it  is  notice  to  the  other  party  that  he  elects  to  rescind  his 
contract  and  submit  to  the  legal  measure  of  damages  resulting 
from  the  breach. 

3.  Where  an  executory  contract   for  the  manufacture  of  goods  is  re- 

scinded by  the  buyer  before  the  work  is  finished,  the  measure  of 
damages  is  the  difference  between  the  contract  price  and  the  mar- 
ket value  of  the  goods  at  the  time  of  the  breach. 

Civil  action,  tried  at  April  Special  Term,  1896,  of  Bun- 
combe Superior  Court,  before  Iloke^  e/l,  and  a  jury.  The 
plaintiff  sued  for  8347.50,  the  contract  price  of  a  lot  of 
shoes,  manufactured  for  defendants,  under  their  order, 
which  they  countermanded  before  the  work  was  finished. 
Notwithstanding  the  rescission  plaintiff  finished  and 
shipped  the  goods   to    defendants.     The  jury  found   the 
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issues  in  favor  of  the  plaintiff,  but,  under  the  charge  of  his 
Honor  that  the  measure  of  damages  was  the  difference  be- 
tween the  contract  price  and  the  market  value  of  the  shoes 
at  the  time  they  were  to  have  been  delivered,  assessed 
plaintiff's  damages  at  only  $86.75,  and  plaintiff  appealed, 
assigning  as  error  the  said  instruction  as  to  damages  and  the 
failure  of  his  Honor  to  give  certain  other  instructions 
prayed  for. 

Messrs,  T.  If.  Cobb  and  C.  A.  Webb^  for  plaintiff  (ap- 
pellant). 

Messrs.  Moore  dk  Moore^  for  defendants. 

Faircloth,  C.  J. :  TJhe  defendants,  retail  merchants  in 
Asheville,  N.  C,  en  May  21, 1894,  contracted  with  the  plain- 
tiff, a  wholesale  manufacturer  of  Baltimore,  Md.,  for  a  lot 
of  shoes  to  be  soon  thereafter  manufactured  and  delivered. 
On  May  26,  1894,  the  plaintiff  received  written  notice  from 
the  defendants  not  to  make  the  shoeti,  and  that  the  de- 
fendants could  not  take  then] .  At  that  time  the  plaintiff 
'^had  cut  the  leather  for  the  uppers  preparatory  to  making 
theshoe^  and  partly  fitoed  them  to  the  lascs.''  The  plain- 
tiff refused  lo  accept  the  countermand,  finished  the  shoes 
and  tendered  thei£  to  the  defendants,  who  refused  to  re- 
ceive and  pay  for  them.  The  plaintiff  nov*  sues  for  the  en- 
tire contract  price.  His  Honor  charged  the  jury  that  the 
measure  of  the  plaintiff's  damages  was  the  difference  be- 
tween the  contract  price  and  the  market  value  of  the  goods 
at  the  time  they  were  to  be  delivered.     Plaintiff  appealed. 

In  a  contract  for  the  sale  of  specific  articles,  then  in  ex- 
istence and  ready  for  delivery,  and  the  purchaser  refuses 
compliance,  thd  seller  has  three  remedies  at  his  caption: 

1.  To  treat  the  property  as  his  own  and  sue  for  damages. 

2.  As  the  property  of  the  buyer  and  sue  for  the  price. 
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3.  As  the  property  of  the  buyer,  and  to  resell  it  for  him 
and  sue  for  the  difference  between  the  contract  price  and 
that  obtained  on  resale. 

A  contract  for  specific  articles  to  be  thereafter  manufac- 
tured and  delivered  is  executory,  and  no  title  to  the  article 
passes  until  finished  and  delivered,  and  the  buyer  has  no 
title  to,  or  interest  in,  the  material  used. 

The  option,  in  the  instance  first  above  stated,  is  allowed 
the  vendor,  because  he  is  ready  to  comply  and  the  vendee 
is  guilty  of  a  breach  of  promise. 

TVhen  the  contract  is  executory  and  the  buyer  counter- 
mands his  Older,  that  is  notice  to  the  other  party  that  he 
elects  to  rescind  his  contract  and  submit  to  the  legal  measure 
oi  damages,  which  must  result  from  every  breach  of  con- 
tract. 

We  think  his  Honor  gave  the  jury  proper  instruction,  ex- 
cept  that  he  should  have  said,  ^'at  the  time  of  the  breach, '^ 
instead  of  "at  the  time  the  goods  were  to  be  delivered." 
That  error  does  not  hurt  the  defendant,  as  he  does  not  ap- 
peal. His  Honor  properly  refused  the  plaintiff's  prayer  for 
special  instructions.  When  the  plaintiff  was  notified  of  the 
defendants'  rescission  of  the  agreement,  it  seems  unreason- 
able that  the  plaintiff  should  continue  to  manufacture  and 
thus  continue  to  increase  his  damages.  This  conclusion  as- 
sumes that  the  title  to  the  shoes  never  passed,  as  it  could  not 
possibly  do,  before  they  were  finished  and  put  in  the  con- 
dition  contemplated  by  the  contractors.  Benjamin  on  Sales, 
Sections  1117,  1121,  86Cn(9);  Homier  v.  Wilson,  7  Mich., 
294,  303;  Devane  v.  Fennell,  24  N.  C,  36.  This  was  the 
only  question  in  the  case. 

Affirmed. 
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State  on  Relation  of  SAMANTHA  C.  WILSON  v.  CLARA  M. 

FEATHERSTONE  et  al. 

Action  on  Administrator's  Bond — Hight  to  Trial  by  Jury,  H&io 
Reserved — Exceptions  to  Meferee's  Report. 

1.  Every  litigant  has  the  constitutional  right  of  trial  by  jury  unless  he 

voluntarily  waives  it,  and,  in  case  of  a  compulsory  reference  made 
to  facilitate  the  trial  of  a  cause,  he  can  renew  his  demand  for  a 
jury  trial  by  excepting  to  the  report  of  the  referee  and  pointing 
out  the  findings  so  excepted  to  as  a  basis  for  issues. 

2.  Exceptions  to  a  referee's  report  made  the  basis  of  a  demand  for  a  trial 

by  jury  should  be  explicit  enough  for  the  opposing  party  to  see 
clearly  what  the  issue  will  be,  so  as  to  prepare  to  meet  it  with  his 
evidence. 

3.  Where  the  gist  of  an  action  was  as  to  the  ownership  of  moneys  in  the 

hands  of  R  at  decedent's  death,  and,  on  a  compulsory  reference 
the  referee  found  adversely  to  defendant,  who  had  properly  re- 
served his  right  to  a  trial  by  jury  at  every  previous  stage  of  the 
proceedings,  an  exception  that  the  referee  should  have  found  that 
decedent  merely  deposited  the  money  with  R  for  safe  keeping,  as 
such  deposits  are  made  with  a  bank,  and  that  R  held  the  money 
as  such  depositary,  sufficiently  showed  what  the  issue  for  the  jury 
would  be,  and  entitled  the  defendant  to  a  jury  trial  demanded  by 
him  on  such  exception. 

Civil  action,  brought  by  the  State,  on  relation  of  S.  C. 
Wilson,  widow  of  John  W.  Wilson,  on  the  administration 
bond  of  the  defendant,  Clara  M.  Featherstone,  heard  on 
exceptions  to  the  report  of  a  referee  at  December  Term, 
1896,  of  Buncombe  Superior  Court. 

On  the  minute  docket  of  the  court,  where  the  error  of 
Inference  was  entered,  the  following  entry  was  made  be- 
low the  order:  ''The  defendant  objectsand  reserves  his  ob- 
jection," and  upon  the  hearing  before  the  referee  he  made 
an  entry  as  follows :  '  'Defendants  here  made  objection  again 
to  the  reference  and  do  not  waive  a  jury  trial  of  the  issues 
in  the  case."  The  defendants  filed  eight  exceptions  to  the 
referee's  report  and  demanded  a  jury  trial  on  four  of  them. 
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His  He  nor  ordered  a  trial  by  jury  of  the  issues  raised  by 
the  pleadings  and  exceptions  to  the  referee's  report,  and 
plaintiff  appealed. 

Mesers.  Merrimon  db  Merrimonj  for  plaintiff  (appellant). 
Messrs.  Jones  da  Barnard  and  T.  H,  Cohb^  for  appellee. 

Faikcloth,  C.  J. :  In  all  controversies  respecting  prop- 
erty the  parties  are  entitled  to  a  trial  by  jury.  Const.  Art. 
1,  Sec.  19.  In  all  issues  of  fact  joined  in  any  court  the 
parties  may  waive  a  jury  trial  and  submit  the  findings  of 
fact  to  the  Judge.  Const.  Art.  IV,  Sec.  13.  All  such 
issues  may  be  referred  for  trial  by  consent  of  parties,  The 
Code^  Sections  420  and  423,  and  the  court  may  order  a 
compulsory  reference  on  its  own  motion,  Section  421. 

In  the  case  before  us  a  compulsory  reference  was  ordered, 
and  on  the  trial  before  the  referee  the  defendants  repeated 
their  demand  for  a  jury  trial.  The  referee  tried  the  case 
and  reported  his  findings  of  fact  and  law,  and  the  defend- 
ants excepted  to  the  findings  of  fact,  and  renewed  their 
exception  to  the  reference  and  demanded  a  jury  trial.  At 
the  conclusion  of  each  exception  to  certain  findings  of 
fact,  the  defendants  reiterated  their  demand  for  a  jury  trial 
upon  that  exception.  At  the  hearing  his  Honor  ordered  a 
trial  by  jury  and  continued  the  case  for  that  purpose. 
The  plaintiff  excepted  and  appealed. 

Every  litigant  has  this  constitutional  right  of  trial  by 
jury,  unless  he  voluntarily  waives  the  privilege.  Green  v. 
Castlebury^  70  N.  C,  20;  Bernheim  v.  Waring^  79  N. 
C,  56.  The  object  of  a  reference  is  to  facilitate  the  trial, 
and  the  purpose  of  the  exceptions  is  to  point  out  the  terms 
of  the  inquiry  as  a  basis  for  an  issue  to  b^  submitted  to  the 
court  or  the  jary  as  the  case  may  be.  The  usual  pleadings 
set  forth  the  facts  according  to  the  contention  of  the  sev- 
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eral  parties,  out  of  ^hioh  the  issues  arise.  These  issues 
shall  be  made  up  by  the  attorneys  or  the  Judge  presiding. 
The  Code^  Section,  395.  And  so  the  facts,  pointed  to  in  the 
exception,  serve  as  a  basis  for  an  issue,  to  be  put  in  legal 
language  by  the  attorneys  or  the  Judge,  for  the  better  com- 
prehension of  the  jury.  The  facts  stated  in  the  exception 
should  be  explicit  enough  for  the  opposing  party  to  see 
clearly  what  the  issue  will  be,  in  order  that  he  may  be  pre- 
pared to  meet  it  with  his  evidence. 

In  DrilUr  Co.  v.  Warth,  118  K  C,  746  (also  117  K.  C, 
515),  'Hhe  demand,  made  at  the  end  of  the  exceptions  filed, 
was  a  general  one  for  a  trial  upon  each  «i,nd  every  issue 
raised,  not  by  the  pleadings,  but  by  the  exceptions  to  tne 
report,  however  immaterial.'*  Such  notice  did  not  enable 
the  plaintiff  to  prepare  his  case  for  trial,  and  the  court  held 
that  his  exception  was  too  indefinite  and  did  not  entitle 
him  to  a  jury  trial.  In  the  same  case,  in  118  N".  C,  748, 
the  court  said:  ''The  exception  ought  either  to  embody  a 
formal  issue  arising  out  of  the  pleadings  and  covered  by 
the  adverse  finding,  or  it  ought  plainly  and  unmistakeably 
to  point  out  the  terms  of  the  inquiry  that  it  is  proposed  to 
submit  to  the  jury."  This  would  seem  to  be  the  utmost 
extent  to  which  this  court  can  go  on  this  question. 

The  contention  between  the  parties  was  as  to  the  owner- 
ship of  certain  moneys  in  the  hands  of  one  Rankin  at  the 
death  of  J.  W.  Wilson,  The  referee  found  adversely  to 
the  defendant's  contention.  The  exception  was  that  the 
finding  was  erroneous  upon  the  evidence,  and  that  he  should 
have  found  ^Hhat  the  said  Wilson  simply  deppsited  the  said 
money  and  the  said  bonds  with  the  said  Rankin  for  safe 
keeping,  as  such  deposits  are  made  in  a  bank,  and  the  said 
Rankin  so  held  the  said  money  and  bonds,  at  the  time  of 
said  Wilson's  death,  as  such  depository,  and  in  the  same 
manner  as  a  bank  would  hold  such  deposits.  " 
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There  were  eight  findings  of  fact,  but  a  jury  trial  ^vas 
demanded  by  the  exceptions  in  only  four.  The  plaintiff 
could  not  fail  to  see  from  said  exceptions,  in  connection 
Tvith  the  pleadings,  what  the  issue  for  the  jury  would  be, 
and  she  was,  therefore,  in  a  condition  to  prepare  for  the 
contest. 

The  defendants  certainly  intended  at  every  step  to  save 
their  right  of  jury  trial,  and  it  appears  to  this  court  that 
they  did  so. 

Affirmed. 


SAMANTHA  C.  WILSON  v.  CLARA  M.  FEATHERSTONE  et  al. 

Practice — Injuyiction — Bond — Solvency  of  Defendants — Ade- 
quate Legal  Remedy. 

1.  It  is  improper  to  grant  an  injunction  where  the  written  undertaking 

required  by  section  341  of  The  Code  is  not  filed  or  tendered. 

2.  Where  there  was  no  allegation  of  insolvency  of  the  defendants,  but 

on  the  contrary,  there  was  an  admission  in  plaintiff's  affidavit  that 
the  defendants  were  amply  able  to  respond  in  damages  for  any 
wrong  done  to  plaintiff,  it  was  improper  to  grant  an  injunction 
against  defendants  who  cut  off  the  water  supply  from  premises 
allotted  to  the  plaintiff  as  dower,  and  built  a  high  fence  around 
the  same  so  as  to  close  up  her  windows. 

Motion  for  an  injunction,  heard  before  Brgan^  e/.,  at 
December  Term,  1896,  of  Buncombe  Superior  Court. 

John  Wilson  died  in  August,  1893,  leaving  certain  prop- 
erty, which  descended  to  his  only  child,Clara  Featherstone, 
and  out  of  said  property  his  widow  (the  plaintiff)  was 
allotted  her  dower,  the  same  consisting  of  certain  lands, 
**together  with  thft  improvements  thereon."  After  the 
allotment  of  dower  defendants  built  a  high  fence  on  three 
sides  of  the  propeity  so  allotted,  completely  closing  up 
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every  window  on  three  sides  of  the  house,  and  also  an  alley 
way  which  afforded  a  rear  entrance  to  the  property.  They 
also  cut  off  the  ifvater  supply  which  was  in  the  premises  at 
the  death  of  Wilson.  The  defendants  alleged,  as  a  reason 
for  their  action,  that  the  plaintiff  had  rented  the  house  so 
allotted  to  her  to  disreputable  women  and  the  fence  was 
necessary  as  a  protection  to  their  o\in  property  from  the 
nuisance  adjoining. 

His  Honor  granted  the  injunction  and  defendants  ap- 
pealed. 

Messrs.  Merrimon  cfe  Merrinion^  for  plaintiff. 
Messrs.  J  ones  &  Barnard  Siud  T.  II.  Cohh^  for  defendants 
(appellants). 

Fairgloth,  C.  J. :  There  are  t\i«o  reasons  why  an  injunc  - 
tion  should  not  have  been  granted  in  this  case: 

1.  No  written  undertaking  was  written  or  tendered  as 
required.  The  Code,  Section  341;  Miller  v.  Parker,  73 
N.  C,  58;  James  t.   Withers,  114  K  C,  474. 

2.  There  is  no  allegation  of  defendant's  insolvency ;  on  the 
contrary,  the  plaintiffs'  af^davit  admits  that  the  defendants 
^^are  wealthy  and  amply  able  to  respond  in  damages  for 
any  wrong  done  this  affiant."  Hettrich  v.  Pa^e,  82  N. 
0.,  65;  McNamee  v.  Alexam,der,  109  N.  C,  242;  Land 
Co.  V.   Webh,  117  N".  C,  478. 

Reversed. 
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WILLIAM  WIKEL  v.  THE  BOARD  OF  COMMISSIONERS  OF 

JACKSON  COUNTY. 

Action  for  Mandamus — Repeal  of  Statute  Pending  Appeal — 
Abatement — Bight  to  Costs — Practice — Judicial  Notice  of 
Statute. 

1.  Where,  pending  an  appeal  from  a  judgment  for  plaintiff  in  an  action 

for  mandamtLS  to  compel  the  defendants,  Board  of  County  Commis- 
eioners,  to  build  a  bridge,  the  statute  requiring  the  bridge  to  be 
built  was  repealed  ;  Held,  that  such  repeal  abated  the  action. 

2.  Where,  pending  an  appeal,  the  subject  matter  of  the  action  is  destroyed 

or  a  Statute  giving  the  cause  of  action  is  repealed,  this  court,  will 
not  go  into  a  consideration  of  the  abstract  question  as  to  which 
party  ought  to  have  prevailed,  in  order  to  adjudicate  the  costs  but 
the  judgment  below  as  to  costs  will  be  allowed  to  stand. 

3.  The  courts  will  take  judicial  notice  of  a  public  statute. 

Civil  action,  for  a  mandamus  to  compel  the  defendants, 
the  Board  of  Commissioners  of  Jackson  county,  to  build  a 
bridge,  heard  before  Timherlake,  e/.,  at  Spring  Term,  1896, 
of  Jackson  Superior  Court.  A  peremptory  mandam,us 
was  granted  and  defendants  appealed. 

Messrs.  Moore  cfe  Moore^  for  defendants  (appellants). 
No  counsel,  contra. 

Clark,  J. :  This  was  an  application  for  a  m  andamus 
against  the  County  Commissioners  of  Jackson  county  to 
compel  them  to  build  a  certain  bridge  over  the  Tuckaseegee 
river  and  levy  a  tax  for  that  purpose,  as  required  by  Chap- 
ter 12,  Acts  1895.  The  defendants  filed  a  demurrer  deny- 
ing the  power  of  the  Legislature  to  enact  such  Statute.  The 
demurrer  was  overruled,  and  the  defendants,  not  availing 
themselves  of  the  leave  granted  them  to  answer  over,  judg- 
ment for  a  peremptory  mamdamas  and  for  costs  was  given 
against  them,  from  which  they  appealed.     I'ending  the 
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appeal  to  this  court,  the  Legislature,  by  an  Act  ratified  6th 
March,  1897,  repealed  the  aforesaid  Chapter  12,  Acts  of 
1895.  This  destroyed  the  cause  of  action  and  there  only 
remains  the  judgment  against  the  defendant  for  costs. 

It  has  been  repeatedly  held  that  where,  pending  an  ap- 
peal, the  subject  matter  of  an  action,  or  the  cause  of  action, 
is  destroyed,  in  any  manner  whatever,  this  court  will  not 
go  into  a  consideration  of  the  abstract  question  which  party 
should  rightly  have  won,  merely  in  order  to  adjudicate  the 
costs,  but  the  judgment  below  as  to  the  costs  will  stand. 
State  V.  Horne^  119  N.  C,  853;  Blount  v.  Si7nnions^ 
119  N.  C,  50.  Here  the  demurrer  raises  grave  ques- 
tions of  constitutional  law,  and  the  court  will  not  con- 
sider and  determine  then?  after  the  cause  of  action  has 
been  destroyed.  The  court  takes  judicial  notice  without 
formal  supplemental  plea,  of  the  repealing  Statute,  which 
is  a  public  act.  By  the  judgment  below  the  plaintiff,  who 
sued  as  a  taxpayer,  acquired  no  personal  rights  except  as 
to  the  judgment  for  costs,  and  of  that  he  could  nut  be  de- 
prived by  the  repealing  Statute.  The  Code^  Section  3764. 
The  judgment  for  costs  below  is  affirmed,  and  each  party 
will  pay  his  own  costs  in  this  court,  as  the^repealing  Statute 
was  enacted  before  judgment  here.     Action  abates. 


K.  F.  ALEXANDER  v.  H.  S.  HARKINS  etal.,  Administratore  of 

J.  L.  Murray  et  al. 

Partnership — Dissolution — Notice — LiaJbility  of  Retiring  Part- 

ner  for  Subsequent  Debts. 

1.  In  order  to  relieve  a  retiring  partner  from  liability  for  subsequent 
transactions  by  the  continuing  member,  it  is  necessary  to  give 
public  notice  of  the  dissolution. 
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2.  Where  do  public  notice  of  the  dissolution  of  a  firm  was  given,  and 
shortly  after  the  dissolution  the  continuing  member  had  a  trans- 
action with  a  person  who  knew  the  parties  had  been  partners  and, 
believing  they  were  still  such,  extended  credit  to  what  she  thought 
was  a  partnership ;  Held^  that  the  retiring  partner  was  liable  for 
the  debt. 

Civil  action,  begun  before  a  Justice  of  the  Peace, 
against  J.  L.  Murray  and  P.  L.  Lance,  and  carried  by  ap- 
peal to  the  Superior  Court  of  Buncombe  county.  Pending 
the  action,  J.  L.  Murray  died,  and  the  defendants,  Harkins 
and  Rankin,  his  executors,  were  made  parties.  The  mat- 
ters invched  were  referred  and  the  case  was  heard,  on  ex- 
ceptions, to  the  report  of  the  referee,  before  Bryan^  «/.,  at 
December  Term,  1896.  Judgment  was  rendered  for  the 
plaintilT  and  defendants  appealea. 

Mr.  T  IL  Colh,  for  plaintiff. 

Messrs.  Moore  <£  Moore^  for  defendants  (appellants). 

Fdrches,  J.:  The  defendant.  Lance,  and  J.  L.  Murray, 
the  intestate  of  the  defendants,  Harkins  and  Rankin,  vtere 
partners,  doing  a  merchantile  business  in  the  city  of  Ashe- 
ville.  In  the  month  of  March,  1888,  this  partnership  was 
dissolved  and  the  defendant.  Lance,  purchased  the  stock  of 
goods  and  tlie  unexpired  term  of  Keller  in  the  store  house 
and  premises  of  the  plaintiff,  and  on  th^.  first  of  April, 
1888,  moved  into  that  house,  and  continued  the  business  of 
merchant. 

Soon  after  the  first  of  April  the  goods  that  had  belonged 
to  the  firm  of  Lance  &  Murrav  were  also  moved  into  the 
store  house  of  plaintiff,  and  both  Lance  and  Murray  occu- 
pied it. 

What  rents  were  paid  to  plaintiff  seem  to  have  been  paid 
by  Lance;  but  the  plaintiff  testified  that  she  was  told  and 
believed  that  Murray  was  a  member  of  the  firm;  that  she 
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knei^  that  Laoce  &  Murray  had  been  doing  business  to- 
gether as  partners,  and  that  she  believed  they  were  still 
paitners  till  after  the  rent  sued  for  was  due. 

The  referee  also  finds  that  there  was  no  public  notice 
given  of  the  dissolution  of  the  firm  of  Lance  &  Murray,  and 
there  is  still  due  the  plaintiff  $101.50  as  a  balance  of  rent. 
We  are  of  the  opinion  that  there  was  evidence  justifying 
the  referee  in  his  finding  of  these  facts;  and,  this  being  so, 
his  findings  are  conclusive  and  cannot  be  reviewed  by  us. 
Fomhee  v.  Beckwith,  119  N.  C,  178. 

It  was  contended  by  the  plaintiff  that  the  whole  term  of 
Keller,  in  the  lease,  was  purchased,  and  that  this  made  the 
purchaser  or  purchasers  tenants  of  the  plaintiff,  and  for  this 
position  cite  Krider  v.  Ramsay^  79  N.  C,  354.  TVhile  this 
contention  is  correct  as  a  proposition  of  law,  it  does  not 
seem  to  us  to  be  material  to  the  plaintiff  in  this  case.  For 
while  it  constituted  the  purchasers  tenants,  with  the  rights 
of  the  original  lessees,  as  to  the  terms  of  the  lease  and  es- 
tate granted,  it  did  not  rekase  the  original  lessee  from  the 
obligation  of  his  contract  to  pay  the  rent.  Nor  did  it  have 
the  effect  to  make  the  sub-lessee  the  plaintiff's  debtor  for 
the  rent,  until  the  plaintiff  elected  to  make  him  so.  This 
she  did,  and  the  greater  part  of  the  rent  lor  the  unexpired 
term  has  been  paid  to  her  as  above  stated. 

The  defendants,  in  their  argument  and  in  their  printed 
brief,  treat  this  case  as  being  one  of  estoppel,  and  contend 
that  the  plaintiff  has  shown  no  fact  that  estops  Murray 
from  showing  the  truth  of  the  matter;  that  he  was  not,  in 
fact,  a  partner  of  Lance  at  any  time  after  the  purchase  of 
the  unexpired  lease  from  Keller.  But  in  this  the  defend- 
ants are  in  error.  It  was  shown — indeed,  admitted  by 
Murray— that  he  was  a  partner  of  Lance  before  and  until 
some  time  in  March,  1888.  This  being  so,  the  plaintiff  was 
authorized  to  act  upon  the  presumption  that  the  partner- 
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ship  still  existed  (as  she  swears  she  did)  until  she  had  notice 
of  its  dissolution.  As  she  had  not  dealt  with  the  firm  he- 
fore  its  dissolution,  she  was  not  entitled  to  direct  personal 
notice.  But  it  was  necessary  that  there  should  have  been 
such  public  notice  given  of  the  dissolution  as  would  have 
amounted  to  constructive  notice.  Allison  v.  Sexton^  105 
N.  C,  356;  Bates  on  Partnership,  Section  606. 

This  notice  is  usually  given  through  the  public  press,  and 
if  given  for  a  sufficient  length  of  time  and  in  a  sufficiently 
public  manner,  will  be  sufficient  to  protect  the  retiring 
partner  from  after-made  liabilities.  Ellerson  v.  Seoston, 
8v/pra;  BateSy  supra. 

In  this  case  it  is  not  claimed  that  there  was  any  kind  of 
notice  given  to  the  public  of  this  dissolution.  But  the  evi- 
dence is  that  Murray  had  goods  in  this  house,  which  he 
and  Lance  were  engaged  in  selling  at  auction  and  other- 
wise. This  vv  as  well  calculated  to  induce  the  plaintiff  to 
believe  that  they  w  ere  still  partners. 

But  the  judgment  of  the  court  is  not  put  on  the  ground  that 
it  is  found  and  admitted  that  Murray  had,  just  before,  been 
a  partner  of  Lance,  ana  there  had  been  no  notice  given  of 
the  dissolution.     The  judgment  below  must  be  affirmed. 

Affirmed. 


RICHARD  LEDBETTER  et  al.  v.  J.  H.  PINNER  and  wife. 

Special  Proceedings — Partition  of  Land — Appeal  from  Clerk, 

Where  Heard — Notice  of  Hearing — Jury  IVial —  Waiver. 

« 

1.  Appeals  from  the  Clerk  of  the  Superior  Court  and  Special  Proceedings 
to  the  Judge  residing  or  presiding  in  the  District  may  be  heard 
and  judgment  rendered  outside  of  the  county  where  the  proceeding 
is  pending,  and  within  the  District,  being  governed  by  Sections 
254  and  255  of  The  Code,  which  provide  that  the  clerk  shall  send  a 
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statement  of  the  case  by  ' '  mail  or  otherwise  ''  to  the  judge,  who 
shall  fix  a  time  *'  and  place  ''  for  hearing. 

2.  Where  nothing  in  the  record  indicates  that  a  judge,  who  rendered  a 

judgment  on  an  appeal  from  the  Clerk  of  the  Superior  Court,  was 
requested  in  writing  to  fix  a  time  for  the  hearing  and  to  give  the 
parties  notice,  as  required  by  section  255  of  The  Code^  it  will  be 
presumed  that  the  proceeding  was  rightly  and  regularly  conducted. 

3.  On  an  appeal  to  the  judge  from  a  judgment  of  the  Clerk  of  the  Su- 

perior Court  in  a  Special  Proceeding  for  the  partition  of  land  the 
judge  may  (since  the  enactment  of  Chapter  276,  Acts  of  1887) 
either  render  judgment  himself  or  remand  the  proceedings  to  the 
clerk  with  direction  to  enter  the  proper  order  for  the  sale. 

4.  The  controversy  involved  in  a  special  proceeding  for  the  partition  of 

land,  as  to  whether  there  shall  be  an  actual  partition  or  a  sale  for 
the  purpose,  is  not  an  issue  of  fact  which  should  be  sent  to  a  jury, 
but  a  question  of  feet  to  be  decided  by  the  clerk,  or  by  the  judge 
on  appeal. 

5.  The  right  to  a  jury  trial  on  questions  of  fact  involved  in  a  special  pro- 

ceeding for  the  sale  of  land  is  waived  by  the  feilure  of  a  party  to 
demand  a  jury  before  the  clerk  makes  his  decision. 

Appeal  from  Bryan^ «/.,  at  Chambers,  for  refusal  to  set 
aside  a  judgment  in  a  special  proceeding.  The  plaintiffs 
filed  their  petition  for  partition  before  the  Clerk  of  Bun- 
combe Superior  Court,  making  the  other  tenants  in  common 
defendants,  averring  that  an  actual  partition  \vould  be  in- 
jurious for  reasons  set  out  and  praying  a  sale  for  partition. 
The  defendants  answering  admit  all  the  allegations  of  the 
complaint  except  on  this  point,  and  aver  that  actual  parti- 
tion is  desirable,  and  that  a  sale  at  the  present  depressed 
state  of  prices  \iould  be  injurious.  The  Olerk  decreed  ac- 
tual partition  by  metes  and  bounds  and  appointed  co/nmis- 
sioners.  From  this  judgment  the  plaintiffs  appealed,  the 
papers  being  sent  to  the  Judge  at  Webster,  in  Jackson 
county,  in  the  same  district,  who  reversed  the  Clerk  and 
directed  that  the  property  be  sola  for  partition.  The  de- 
fendants moved  subsequently  to  set  aside  the  order  as 
irregular,  and  on  the  refusal  to  vacate,  appealed  to  this 
court. 
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Messrs.  Moore  cfe  Moore^  for  plaintiffs. 

Mr.  T.  H,  Cobh^  for  defendants  (appellants). 

Clabk,  J.  (after  stating  the  facts):  The  defendants  insist 
that  the  judgment  was  irregular  and  should  have  been  set 
aside  on  four  grounds: 

1.  Because  it  was  entered  outside  of  the  county.  It  has 
been  held  that,  as  a  rule,  motions  in  causes  pending  in  the 
Superior  Court  cannot  be  heard  outside  of  the  county  except 
by  consent.  McNeill  v.  Ilod^es^  99  N.  C,  248;  Godwin 
V.  Monds,  101  N.  C,  354;  Skinner  v.  Terry,  107  N.  C, 
103.  This  restriction  does  not  apply  to  all  orders  in  such 
cases,  applications  for  restraining  orders,  injunctions  and 
receivers  being  expressly  excepted  by  Statute,  The  Code, 
Sections  334-337  and  379,  McNeill  v.  Hodges,  supra;  nor  to 
orders  in  proceedings  for  examination  of  a  party  to  the  ac- 
tion under  The  Code,  Sections  580,  581;  Fertilizer  Co,  v. 
Taylor,  112  N.  C,  141.  Indeed,  the  restriction  was  fully 
considered  and  held,  in  Parker  v.  McPhail,  112  N.  C, 
502,  to  apply  only  to  judgments  on  the  merits  or  motions 
in  the  cause,  strictly  speaking,  and  to  be  not  applicable  to 
orders  in  arrest  and  bail,  ncr,  indeed,  to  any  other  ancillary 
remedy.  Appeals  from  the  (/lerk  and  special  proceedings 
have  never  been  subject  to  the  restriction  and  are  governed 
by  The  Code,  Septions  254,  25*^,  which  provide  that  the 
Clerk  shall  send  the  statement  of  the  case  by  mail  or  other- 
wise  to  the  Judge,  which  contemplates  that  he  need  not  be 
at  the  county  seat,  and  that  the  Judge,  if  parties  desire  to 
be  heard,  shall  ^^fix  a  time  and  place  for  the  hearing,'^ 
which  would  be  a  contradiction  if  the  Judge  v;ere  required 
to  be  at  a  time  and  place  already  fixed  by  Statute,  to- wit, 
at  the  Court  House  of  the  county  of  the  Clerk  fiore  whom 
the  appeal  came.  From  the  very  nature  of  the  proceed- 
ings on  appeal  from  the  Clerk  to  the  Judge,  it  is  clear  that 
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sach  appeals  can  be  heard  at  Chambers  and  anywhere  in 
the  district. 

2.  The  second  ground  is  that  the  Judge  gave  the  ap- 
pellant's counsel  no  notioe.  The  Code,  Section  255,  pro- 
vides that  if  the  Judge  ^^shall  have  been  informed  in  writ- 
ing by  the  attorney  of  either  party  that  he  desires  to  be 
heard  on  the  questions,  the  Judge  shaU  fix  a  time  and  place 
for  such  hearing  and  give  the  attorneys  of  both  parties 
reasonable  notice  thereof. ' '  Nothing  in  the  record  indicates 
that  such  written  request  was  made  by  counsel,  and  in  its 
absence  the  presumption  is  in  favor  of  the  regularity  of 
the  proceedings. 

3.  The  third  ground  alleged  is  that  the  Judge,  on  revers- 
ing the  Clerk's  order,  should  have  simply  remanded  the 
proceedings  to  the  Clerk  to  enter  the  proper  order  in  con- 
formity with  the  opinion  of  the  Judge,  and  not  have  made 
the  order  directing  the  sale  himself.  This  was  formerly  so, 
Tillett  V.  Aydlett,  93  N.  C,  15;  but  now  Chapter  276, 
Acts  1887,  vests  the  Judge  with  discretion  to  pursue  either 
course.  Clark's  Code,  2nd  Ed.,  p.  198;  Zictieyi  Chap- 
pell.  111  N.  C,  347. 

4.  That  the  pleadings  raised  an  issue  of  fact  and  the 
cause  should  have  been  transferred  to  the  docket  of  the 
Superior  Court  for  trial  at  term.  The  only  controverted 
fact  arising  on  the  pleadings  was  as  to  tl^e  advisability  of 
a  sale  for  partition  or  an  actual  division.  This  was  not  an 
issue  of  fact,  but  a  question  of  fact  for  the  decision  of  the 
Clerk  in  the  first  instance,  subject  to  review  by  the  Judge 
on  appeal,  whose  conclusion  is  binding  upon  us.  If  there 
had  been  an  issue  of  fact  raised  as  to  title,  or  sole  seisin, 
this  would  have  been  for  the  jury  at  term. 

Besides,  if  there  had  been  an  issue  of  fact  raised,  the  de- 
fendant waived  his  right  to  a  jury  trial  by  not  insisting 
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upon  it  before  the  Clerk  made  his  order.     Railroad  v. 
Parker^  105  H.  C,  246,  and  cases  there  cited. 

In  refusing  to  set  aside  the  judgment  there  was  no  error. 

No  Error. 


HOMER  W.  NASH  v.  C.  H.  SOUTHWICK  and  L.  P.  McLoud,  As- 
signee of  C.  H.  South  wick. 

Mechanic's  and  Laborer's  Lien — Bookkeeper — Scope  of 

Employment 

1.  Where  plaintiff  was  employed  as  a  bookkeeper  and  *  *  to  make  himself 

generally  useful/ '  during  reconstruction  of  a  hotel  buildingi  the  tact 
that  he  occasionally  did  manual  labor  during  the  remodeling  does 
not  entitle  him  to  a  mechanic's  lien,  such  manual  work  not  being 
within  the  scope  of  his  employment. 

2.  One  acting  as  a  bookkeeper  for  the  reconstruction  oi  a  building  is  not 

entitled  to  a  laborer's  lien. 

Civil  action,  tried  before  Bryan^  J. ,  and  a  jury,  at 
August,  1896,  Term  of  Buncombe  Superior  Court.  The 
facts  are  stated  in  the  opinion  of  the  court.  There  was  a 
verdict  for  ^267.96  in  favor  of  the  plaintiff,  and  from  the 
judgment  thereon  defendants  appealed. 

Messrs.  Moore  &  Moore^  for  plaintiff. 

Mr.  F.  A,  Sondley^  for  defendants  (appellants). 

Montgomery,  J. :  South  wick,  the  lessee  of  the  property 
known  as  Hotel  Berkley,  in  the  City  of  Asheville,  was,  in 
the  fall  of  1893,  enp^aged  in  having  the  property  repaired 
and  remodeled,  and  employed  the  plaintiff,  according  to 
his  testimony,  as  his  general  clerk  and  booli keeper,  and 
further,  in  witness's  own  language,  the  plaintiff  was  '^to 
make  himself  generally  useful  during  such  reconstruction 
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of  the  Hotel  Berkley^'  at  the  fixed  salary  of  $80  per  month. 
The  plaintiff  was,  by  the  contract,  to  be  at  the  hotel  all 
the  time.  It  was  agreed  between  Southwick  and  the  plain- 
tiff that,  when  the  repairs  on  the  hotel  should  be  completed, 
the  latter  was  to  be  the  clerk  and  steward  at  the  hotel. 

The  witness,  Southwick,  also  stated  '^that  the  plaintiff 
was  engaged  as  a  laborer  in  the  actual  work  of  repaiiing 
and  reconstiuctiog  the  hotel  about  one-half  of  the  time 
during  which  he  was  employed  by  the  witness,  but  he  was 
not  employed,  to  do  work  of  that  kind."  The  deposition 
of  the  defendant  was  read  in  evidence,  and  it  contained 
nothing  contradictory  of,  or  inconsistent  with,  the  matters 
testified  to  by  Southwick. 

His  Honor  instructed  the  jury  "that,  if  from  all  the  evi- 
dence in  the  case,  they  v^ere  satisfied  that  the  plaintiff  was 
employed  to  aid  in  the  actual  work  of  reconstructing  the 
hotel,  and  that  he,  in  pursuance  of  the  contract  of  employ- 
ment entered  into  between  him  and  the  defendant,  South- 
wick, did  actually  aid  in  the  work  of  constructing  the  hotel, 
they  shoula  answer  the  first  issue — "Is  the  plaintiff  entitled 
to  a  lien  upon  the  leasehold  property  in  the  Hotel  Berkley 
described  in  the  complaint?" — Yea.  There  was  error,  for 
the  reason  that  there  was  no  evidence  tending  to  show  such 
work  by  contract  between  him  and  the  defendant,  South- 
wick. In  fact,  the  evidence  was  that  he  was  not  employed 
to  do  such  work.  Where  there  is  no  evidence  the  court 
should  not  leave  the  issue  to  be  passed  upon  by  the  juiy^ 
Covington  v.  Newherger^  99  N.  C,  523;  State  v.  Pawelly  94 
N.  C,  965.  The  plaintiff  was  not  entitled  to  a  lien  on  the 
property  for  his  services  as  bookkeeper.  Whiiaker  v. 
Smith,  81  X,  C,  340;  Cook  v.  Ross,  117  N.  C,  193.  The 
judgment,  in  so  far  as  it  declares  that  the  plaintiff  is  en- 
titled to  a  laborer's  lien  upon  the  lease  of  the  defendant, 
Southwick,  in  the  hotel  property  to  the  amount  of  $267.96, 
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with  inteiest  thereon,  is  erroneous,  and  is  reversed,  as  is 
also  that  part  of  the  judgment  ordering  a  sale  of  the  prop- 
erty for  the  purpose  of  having  the  lien  satisfied.  The  bal- 
ance of  the  judgmeut  is  affirmed. 

AiBrmed. 


G.  B.  CARDON  v.  W.  R.  McCONNELL. 

Action  for  Damages — Slander  of  Title — Malice. 

An  action  for  damages  for  slander  of  title  cannot  be  maintained  unless 
the  plaintiff  shows  the  falsity  of  the  words  published  or  spoken, 
the  malicious  intent  with  which  they  were  uttered  and  a  pecuniary 
loss  or  injury  to  himself. 

Civil  action,  for  damages  for  slander  of  plaintiff's  title, 
whereby  he  lost  an  opportunity  to  make  an  advantageous 
sale  of  land,  tried  before  Brya/n^  «/.,  and  a  jury,  at  Fall 
Term,  1896,  of  Clay  Superior  Court.  On  the  trial,  and 
after  the  plaintiff's  evidence  was  closed,  his  Honor  inti- 
mated that  plaintiff  could  not  recover  and  plaintiff  took  a 
non-suit  and  appealed. 

Mr.  J.   W.  Cooper,  for  plaintiff  (appellant). 
Messrs.  Ma^Bae  c&  Day,  for  defendant. 

Faircloth,  C.  J. :  This  action  is  for  slandering  title  to 
real  property.  The  plaintiff  alleges  that  he  had  title  and 
had  negotiated  a  good  sale  when  the  defendant  interfered 
and  falsely  and  maliciously  misrepresented  the  plaintiff's 
title,  and  on  that  account  the  plaintiff's  sale  failed  and  he 
was  damaged.  The  defendant  averred  that  he  had  an  in- 
teiest in  the  land;  that  he,  in  good  faith,  asserted  his  claim 
and  sold  his  interest  to  another  party.     The  deed,  relied 
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upon  as  divesting  the  defendant- s  interest  in  the  land,  con- 
tains these  words  in  the  habendum  clause:  ''To  have  and 
to  hold  to  the  said  Ledford,  his  heirs  and  assigns  forever, 
together  with  all  the  woods,  waters  and  one-half  of  the 
minerals,  &c.'' 

At  the  close  of  the  plaintiff's  evidence  the  coart  held  that 
he  could  not  recover,  among  other  reasons,  because  there 
was  not  sufficient  evidence  to  sustain  the  second  issue, 
which  was  in  these  words:  ''.Did  the  defendant  falsely  and 
maliciou8ly  interfere  \^ith  the  plaintiff^ s  sale  to  A.  H. 
Isbell  or  his  assigns  and  falsely  and  maliciously  slander  tht^ 
plaintiff's  title  as  alleged?''  We  express  no  opinion  on  the 
title,  as  the  case  turns  upon  the  sufficiency  of  the  evidence 
in  support  of  the  second  issue. 

Slander  of  title  of  property  may  be  committed  and  pub- 
lished orally  or  by  writing,  printing  or  otherwise,  and  the 
gist  of  the  action  is  the  special  damage  sustained,  and  un- 
less the  plaintiff  shows  the  falsity  of  the  words  published, 
the  malicious  intent  with  which  they  were  uttered,  and  a 
pecuniary  loss  or  injury  to  himself,  he  cannot  maintain  the 
action.  If  the  alleged  infirmity  of  the  title  exists,  the  ac- 
tion will  not  lie,  however  malicious  the  intent  to  injure  may 
have  been,  because  no  one  can  be  punished  in  damages  for 
speaking  the  truth.  It  is  essential  to  the  action  that  the 
words  be  maliciously  uttered  and  with  intent  to  injure,  and 
the  burden  of  proving  such  malice,  express^  or  implied, 
rests  upon  the  plaintiff.  If  he  can  sho^  that  the  utter- 
ances were  not  made  in  good  faith  to  assert  a  real  claim  of 
title,  or  facts  and  circumstances  that  warrant  such  an  in- 
ference, then  malice  may  be  fairly  implied. 

If  the  defendant  should  assert  title  to  the  property  in 
question  or  to  some  interest  therein,  which  turned  out  to  be 
unfounded,  malice  wiU  not  be  presumed  from  such  a  fact, 
because  malice  must  bo  sho\f  n  as  a  substantive  fact.  ^  It  is 
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the  duty  of  one,  believing  that  he  has  such  a  claim  or  in- 
terest, to  proclaim  and  assert  it  when  a  sale  is  in  contem- 
plation by  another,  in  order  that  innocent  persons  may  not 
be  deceived  or  misled  to  their  injury.  If  one  be  inquired 
of,  he  must  speak  the  truth  as  he  understands  it  and  be- 
lieves it  to  be.  If  he  is  present  at  a  public  sale  of  property 
claimed  by  himself,  he  must  speak  for  the  protection  of 
purchasers  or  he  will  be  fcrever  estopped.  If,  at  last,  upon 
investigation,  the  defendant  fails  to  shew  any  title  or  in- 
terest in  possession  or  in  remainder,  still,  if  his  acts  were 
done  in  good  faith  at  the  time  he  spoke,  no  action  will  lie. 
The  plaintiff,  claiming  damages,  must  show  malice — that 
there  was  no  probable  cause  for  the  defendant's  belief — 
that  he  could  not  honestly  have  entertained  such  belief. 
The  prevention  of  a  sale  by  the  assertion  of  a  claim  by  A, 
although  unfounded,  is  not  actionable  unless  it  be  know- 
ingly bottomed  on  fraud.  4  Eep.  18;  4  Burr,  2422.  On 
this  subject  generally  see  Townsend  on  Slander  and  Libel. 
Isbell,  who  contracted  with  the  plaintiff,  lefused  to  com- 
plete his  contract  because  his  principal  doubted  the  title 
and   was  so  advised  by  counsel. 

Looking  carefully  at  the  evidence,  we  agree  with  his 
Honor  that  there  was  not  evidence  of  falsehood  and  malice 
sufficient  to  be  submitted  to  the  jury. 

Affirmed. 


N.  B.  GRAHAM  v.  J.  J.  O'BRYAN  et  al. 

Pi^actiee — Special  Appearance — Defective  Service  by  Publication — 
Attachment — Statute  of  Limitations — Burden  of  Proof. 

1.  Where  the  motion  of  defendants  who  entered  a  special  appearance 
for  the  purpose  of  having  the  action  dismissed  for  want  of  legal 
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service  of  summons,  and  for  want  of  jurisdiction,  was  overruled, 
their  subsequent  appearance  did  not  bring  them  into  court. 

2.  A  service  by  publication  on  a  non-resident  in  an  action  affecting  pro- 

perty is  invalid  without  attachment. 

3.  Where  the  plea  of  the  statute  of  limitations  is  pleaded,  the  burden  of 

proof  is  upon  the  opposite  party  to  show  that  the  cause  of  action 
accrued  within  the  statutory  time. 

Civil  action,  tried  before  Timherlake^  e/!,  and  a  jury,  at 
Spring  Term,  1896,  of  Cherokee  Superior  Court.  On  the 
trial,  after  the  plaintiff  had  rest^  his  case,  his  Honor  held 
that  plaintiff  could  not  recover  and  entered  judgment  for 
defendants,  fiom  ^vhich  plaintiff  appealed. 

Mr.  F.  P.  Axley^  for  plaintiff  (appellaut) 
Mr.  J.   W.  Cooper^  for  defendant. 

Clark,  J. :  The  Judge  held  that  the  plaintiff  could  not 
recover,  and  rendered  judgment  in  favor  of  the  defendants 
for  costs.  The  judgment  must  be  affirmed  for  several  rea- 
sons. The  defendants,  entering  a  special  appearance, 
/moved  to  dismiss  for  \vant  of  legal  service  of  summons  and 
for  want  of  jurisdictioQ.  The  plea  was  overruled.  The 
defendants,  having  excepted,  their  subsequent  appearance 
did  not  bring  them  into  court  as  a  general  appearance  other- 
wise would  have  done.  Farris  v.  Railroad^  115  N.  C, 
600.  The  record  shows  only  a  summons  and  a  return  that 
the  defendants  "could  not  be  found  in  the  county.''  The 
appellee's  counsel,  however,  admits  that  the  record  is  de- 
fective, and  that,  in  fact,  the  defendants  were  served  by 
publication,  but  contends  that  being  non-residents  and  no 
attachment  having  been  served,  the  service  was  not  a  legal 
service.  Upon  that  state  of  facts,  the  proposition  of  law 
is  correct.  Bernhardt  v.  Brown^  118  N.  C,  700;  Lony 
V.  Ins,  Go.y  114  N.  C,  465.  But  nothing  in  the  record 
shows  either  that  the  defendants  were  non-residents  or  any 
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publication  made  or  aay  attachment.  In  this  confused 
state  of  ihe  record  we  find,  hov^ever,  that  the  Statute  of 
Limitations  was  pleaded.  This  devolved  the  burden  upon 
the  plaintiff  of  showing  ttiat  the  cause  of  action  accrued 
within  the  statutory  time.  Hvssey  v.  Kirkman^  95  N.  C, 
63;  Moore  v.  Gamer y  101  N.  C,  374;  Ilohhs  v.  Barefoot^ 
104  N.  C,  224,  Upon  the  face  of  the  complaint  the  plain- 
tiff's claim  was  barred,  and  his  evidence  did  not  show  any- 
thing to  place  his  claim  within  date.  There  are  other  de- 
fects barring  the  plaintiff's  right  to  recover,  but  we  need 
not  go  further. 

AflBirmed. 


G.  M.  ROBERTS  v.  W.  J.  COCKE,  Administrator  of  W.  M.  Cocke,  Jr., 

Deceased. 

Action  on  Note — Payment — Evidence. 

In  the  trial  of  an  action  on  a  note  given  by  C,  defendant's  intestate,  to 
M,  endorsed  by  M  to  plaintiff,  which  purported  on  its  face  to  be 
for  the  balance  due  plaintiff  for  land,  it  appeared  that  plaintiff 
contracted  to  sell  the  land  to  D,  and  took  notes  for  the  purchase 
money,  retaining  title,  and  that  D  contracted  to  sell  the  land  to  C, 
who  agreed  to  pay  to  plaintiff  the  balance  due  him;  and  that 
plaintiff  had  agreed  with  D  to  make  conveyance  to  whomsoever  he 
might  direct,  and  subsequently  conveyed  to  C's  wife  by  a  deed  in 
which  D  and  wife  joined,  and  which  recited  that  the  several  con- 
tracts had  been  complied  with.  On  a  former  trial  of  the  action  C 
had  testiBed  that  the  note  sued  on  was  given  in  payment  of  the 
balance  due  to  plaintiff  for  the  land  and  settled  the  matter  with 
him.  Evidence  was  also  admitted  that  a  mortgage,  which  was  on 
the  land  at  the  time  of  the  various  contracts  concerning  the  land, 
had  been  marked  satisfied  on  the  records ;  Held,  that  neither 
the  deed  so  executed  by  plaintiff  and  D  to  C,  nor  the  cancellation 
of  the  mortgage,  nor  the  said  several  contracts  between  the  parties 
should  have  been  received  as  evidence  of  payment  of  the  note 
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sued  on,  although  the  latter  were  relevant  to  explain  the  reason  for 
the  execution  of  such  note. 

Civil  action,  tried  before  Bryan,  e/.,  and  a  jury,  at 
August  Term,  1896,  of  Buncombe  Superior  Court.  The 
action  was  upon  a  note  executed  by  defendant's  intestate 
to  C.  M.  NfcLoud  and  endorsed  to  the  plaintiff,  the  facts 
concerning  which  are  fully  set  out  in  the  opinion  of  this 
court.  There  was  judgment  for  the  defendant  upon  the 
finding  of  the  jury  that  the  note  sued  on  had  been  paid 
and  plaintiff  appealed,  assigning  error  as  follo\vs: 

1.  In  that  the  Judge  erred  in  permitting  the  deed  from 
the  plaintiff,  6.  M.  Roberts,  and  others,  bearing  date  the 
13th  day  of  May,  1885,  to  be  taken  as  evidence  in  behalf 
of  the  defendant  in  the  trial  of  the  issue  submitted  to  the 
jury  in  this  action. 

2.  In  that  the  Judge  erred  in  permitting  a  paper  writing 
purporting  to  be  a  contract  between  6.  M.  Roberts  and 
R.  M.  Deaver,  bearing  date  the  3rd  day  of  January,  1876, 
to  be  taken  as  evidence,  etc. 

3.  In  that  the  Judge  eired  in  permitting  the  paper  writ- 
ing purporting  to  be  a  contract  between  R.  M.  Deaver, 
A.  E.  Deaver  and  Wm.  M,  Cocke,  Jr.,  bearing  date  the 
12th  day  of  October,  1881,  and  purporting  to  have  been 
approved  by  the  plaintiff,  G.  M.  Roberts,  on  same  date,  to 
be  taken  as  evidence,  etc. 

4.  In  that  the  Judge  erred  in  permitting  the  paper  writ- 
ing purporting  to  be  a  contract  between  the  plaintiff,  G. 
M.  Roberts,  and  one  C.  M.  McLoud,  bearing  date  June  2, 
1884,  to  be  taken  as  evidence,  etc. 

5.  In  that  the  Judge  erred  in  permitting  the  introduc- 
tion as  evidence  what  purported  to  be  a  not<f,  executed  by 
G.  M.  Roberts,  the  plaintiff,  to  one  Mrs.  Sarah  E.  Buch- 
anan, bearing  date  the  7th  day  of  March,  18  74,  with  the 
endorsement  of  payment  thereon  by  said  plaintiff. 
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6.  That  the  Judge  erred  in  permitting  the  introduction 
of  the  testimony  of  Captain  T.  W.  Patton  in  reference  to 
the  release  of  the  mortgage  or  deed  of  trust  executed  by 
the  plaintiff,  G.  M.  Eoberts  to  Mrs.  Sarah  £.  Buchanan. 

7.  In  that  the  Judge  erred  in  permitting  Wm.  J.  Cocke, 
the  son  and  administrator  of  the  defendant  intestate,  to 
speak  of  a  conversation  between  him  and  his  said  father 
about  the  payment  of  the  note  sued  on,  in  order  to  cor- 
roborate the  testimony  of  said  Wm.  M.  Cocke,  Jr.,  de- 
ceased. 

Messrs.  Merrimon  cfe  Merrimon  and  S,  H.  Heed,  for 
plaintiff  (appellant). 

Messrs.  Moore  cfe  Moore^  for  defendant. 

Montgomery,  J. :  This  action  was  brought  to  recover  the 
amount  of  a  sealed  promissory  note  executed  by  the  defend- 
ant's intestate  to  C.  M.  McLoud  and  assigned  by  the  payee 
to  the  plaintiff.  The  note  is  in  the  following  words  and 
figures:  ^^Three  months  after  date,  (i^ith  8  per  centum  per 
annum  interest  after  maturity  (and  payable  semi-annually 
if  note  allowed  to  run)  I  promise  to  pay  to  the  order  of  C, 
M.  McLoud  nine  hundred  forty-six  81-100  dollars,  for  value 
received,  negotiable  and  payable  at  the  Bank  of  Asheville, 
and  being  part  of  purchase  money  still  due  by  me  on  the 
P.  W.  Boberts  place  in  Asheville,  on  vshich  I  now  reside. 
(Signed)  W.  M.  Cocke,  Jr.  (seal),  Sept.  2,  1895." 

It  is  agreed  that  the  consideration  upon  which  the  note 
was  executed,  to-wit,  a  part  of  the  purchase  money  due  at 
the  time  of  its  eiecution  by  the  maker  for  the  Eoberts 
place,  upon  which  the  intestate  of  the  defendant  resided, 
was  not  an  original  transaction  between  the  parties  to  the 
note.  The  property,  the  Boberts  place,  was  in  the  first 
instance  the  subject  of  a  contract  dated  January  3,  1876, 
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in  which  G.  M.  Roberts,  the  plaintiflp,  was  to  conv^ey  the 
same  to  R.  M.  Deaver  upon  the  payment  by  Deaver  of  the 
sum  of  $8,525,  to  become  due  at  different  times  and  in 
different  amounts.  Among  the  future  instalments  was 
one  of  $1,000,  due  March  1,  1876;  one  of  $631,  May  15, 

1876;  one  of  $869,   due  May  15,  1876;  one  of due 

May  15,  1876;  and  three  of  $1,341. 62^,  each  witn  interest 
on  all  from  January  14,  1876,  The  contract  between 
Roberts  and  Deaver  contained  the  following  provision: 
'^It  is  furthei  agreed  that  the  tiiree  last  above  named  notes, 
together  with  that  of  $631  above  named,  with  interest 
thereon,  are  to  be  paid  by  the  said  Deaver  to  Mrs.  S.  G. 
Buchanan  in  order  to  discharge  a  lien  in  her  favor  to  the 
extent  of  the  amount  of  said  notes  on  the  property  hereby 
sold;  and  the  said  notes  are  to  be  left  in  the  possession  of 
C  M.  McLoud,  through  whom  the  said  application  of  said 
payments  is  to  be  made. ' ' 

Afterwards,  on  October  12,  1881,  R.  M.  Deaver  and 
A.  E.  Deaver,  the  latter  being  jointly  interested  though 
not  named  in  the  contract  between  Roberts  and  R.  M. 
Deaver,  contracted  to  sell  their  int'^restin  the  Roberts  place 
to  ^7.  M.  Cocke,  Jr.,  the  intestate  of  the  defendant  for  the 
sum  of  $8,300,  payments  to  be  made  in  the  following  man- 
ner: *'SaidCookei8  to  assume  and  pay  to  Mrs.  S.  E.  Buch- 
anan the  amount  that  may  be  found  to  be  due  her  upon  a 
mortgage  held  by  her  upon  said  land,  and  also  to  pay  to 
G.  M.  Roberts  the  balance  of  the  purchase  money  due  to 
him  for  said  land,  and  to  pay  the  balance  of  the  said  suro 
of  $8,300  to  said  R.  M.  and  A.  E.  Deaver,  in  equal  instal- 
ments, at  one,  two  and  thiee  years,  notes  to  be  given  for 
said  balance,  bearing  interest  from  date  at  the  rate  of  6 
per  cent,  per  annum,  and  title  to  be  retained  until  all  the 
purchase  money  shall  be  paid«" 

Roberts  agreed  in  writing  to  the  terms  of  the  last  named 
ontract,  and  agieed  that  he  would  convey  the  title,  as  he 
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might  be  requested  to  do  by  the  Deavers,  upon  the  pay- 
ment to  him  of  the  balance  of  the  purchase  mcney  under 
his  contract  with  the  Deavers.  Afterwards  the  plaintiff 
and  his  wife,  R.  M.  Deaver  and  his  wife,  and  A.  E.  Deaver 
and  his  v\  ife,  executed  a  deed  for  the  property  to  Mrs. 
Cocke,  the  wife  of  the  defendant's  intestate,  at  the  request 
of  the  husband,  in  i^  hicb  deed  all  the  particulars  of  the 
contracts  above  referred  to  were  recited,  and  it  was  further 
recited  that  all  the  conditions  and  terms  therein  set  out  had 
been  fully  met  and  complied  with.  The  defendants  in- 
testate went  into  possession  of  the  property.  The  probate 
of  the  deed  as  to  the  plaintiff  and  his  wife  was  had  on 
January  10,  1886;  thai  of  R.  M.  Deaver  and  his  wife  on 
January  15,  1886,  and  that  of  A.  E.  Deaver  and  his  wife 
on  September  15,  1886.  The  intestate  of  the  defendant 
on  the  first  trial  was  examined  as  a  witness  in  his  own  be- 
half and  stated  that  the  note  sued  on  in  this  action  was 
given  in  payment  of  the  balance  due  to  the  plaintiff  for  the 
lot  of  land  on  which  he  lived  in  the  city  of  Asheville.  lie 
testified  further  that  the  note  was  for  the  balance  of  the 
purchase  money  due  Roberts,  and  settled  the  matter  with 
him.  This  evidence  was  admitted  on  the  last  trial  by  con- 
sent, the  witness  having  died  between  the  times  of  the  two 
trials.  On  the  trial  the  defendant  vias  permitted  to  intro- 
duce the  deed  from  Roberts  and  wife  and  othors  to  Mrs. 
Cocke  as  evidence  of  the  payment  of  the  note  sued  on,  and 
the  plaintiff's  first  exception  is  to  that  ruling  of  his  Flonor. 
The  deed  was  not  competent  evidence  to  show  payment  of 
the  note.  The  testimony  of  the  defendant's  intestate  was 
to  the  effect  that  he  wished  to  get  the  deed  to  the  land  made 
to  his  wife,  and  to  that  end  got  the  plaintiff  to  take  his 
note,  made  payable  to  McLoud  and  by  McLoud  endorsed 
to  the  plaintiff  (which  is  the  note  in  suit)  for  the  balance 
that  was  due  by  the  i^eavers  on  the  land.     This  balance 
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was  to  have  been  paid  by  the  defendant's  intestate  to  the 
plaintiff  under  the  contraot  bet>^  een  the  Deavers  and  the 
defendant's  intestate.  The  note  sued  on  then  wtis,  at  the 
time  of  its  execution,  the  balance  due  to  the  plaintiff  by  the 
Deavers,  and,  according  to  the  evidence  of  the  defendant's 
intestate,  the  note  was  given  for  the  balance  of  the  pur- 
chase money  due  to  the  plaintiff  and  settled  the  transaction 
with  him.  The  deed,  therefore,  could  be  no  evidence  of 
the  payment  of  the  note  as  the  note  was  given,  according 
to  the  testimony  in  the  case,  that  the  deed  might  be  made 
and  it  collected,  and  on  its  face  that  it  was  for  a  balance 
due  for  the  land. 

The  evidence  which  was  admitted,  and  upon  which  the 
plaintiff  bases  his  exceptions,  Numbers  2  and  3,  was  not 
competent  to  show  payment  of  the  note,  but  \9rb  relevant 
to  show  the  connection  the  defendant's  intestate  had  with 
the  purchase  of  the  land  and  with  the  Deavers  in  relation 
thereto,  and  to  explain  the  reason  for  the  execution' by  the 
defendant's  intestate  of  the  note  sued  on. 

Exception  6  ought  to  have  been  sustained.  The  Buch- 
anan note  and  mortgage,  even  if  it  had  been  paid  at  the 
time  satisfaction  of  it  was  entered  in  the  registry,  could 
have  tended  in  no  wise  to  prove  that  the  note  sued  on  had 
been  paid.  But  the  Buchanan  mortgage  was  not  paid  at 
the  time  the  entry  of  satisfaction  was  made,  and  that  fact 
was  admitted  on  all  sides  at  the  trial.  Under  the  contract 
between  ihe  defendant's  intestate  and  the  Deavers,  the 
Buchanan  note  and  mortgage  had  to  be  paid  by  the  defend- 
ant's intestate,  and  also  several  notes  to  the  Deavers  as  a 
part  of  the  purchase  money  which  the  defendant's  intestate 
agreed  to  pay  to  the  Deavers.  The  Buchanan  mortgage 
was  not  satisfied  of  record  until  January  16,  1886,  and  on 
that  day  the  execution  of  the  deed  was  proved  by  Roberts 
and  wife;  that  of  R.   M.   Deaver  and  wife  on  January  19, 
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1886,  and  that  of  A.  E.  Deaver  and  wife  on  September  13, 
1886.  The  Baohanan  mortgage  was  satisfied  by  an  entry 
to  that  effeot  on  the  registry,  knt  it  was  not,  in  fact,  paid 
as  by  admission  in  the  case  the  defendant's  intestate  made 
payments  on  it  long  after  satisfaction  had  been  entered  on 
the  registry  and  the  deed  from  Roberts  and  wite  and  others 
to  the  defendant's  intestate  had  been  delivered.  That  was 
conclusive  proof  that  some  satisfactory  arrangement  had 
been  made  between  the  defendant's  intestate  and  the  holder 
of  the  Buchanan  note  and  moitgage  by  which  the  land  was 
relieved  of  the  encumbrance. 

The  plaintiff's  exception.  No.  4,  to  the  admission  of  the 
Gump  settlement  ought  to  have  been  sustained.  The  note 
which  vtas  deposited  with  McLoud  as  a  collateral  to  secure 
the  debt  \^hich  EoDerts,  the  plaintiff,  owed  to  Gump  & 
Co.,  was  one  which  w^as  expressly  declared  to  be  a  lien  on 
the  P.  W.  Boberts  property.  The  note  sued  on  could  not, 
therefore,  have  been  referred  to.  It  was  no  lien  on  the 
property,  and  was  executed,  as  testified  by  defendant's  in- 
testate, to  relieve  the  property  of  the  lien  resting  on  it  un- 
der the  several  contracts  of  sale  with  the  plaintiff.  The 
note  which  was  deposited  \^ith  McLoud  clearly  was  one  of 
those  notes  which  the  Deavers  ovsed  to  Eoberts  under  the 
contract  between  them.  There  was  error  in  the  rulings  of 
the  court  below  as  pointed  out,  and  there  must  be  a  new 
trial. 

New  Trial. 
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K.  F.  ALEXANDER  et  al  v.  W.  J.  ALEXANDER,  Administrator  of 

James  M.  Alexander  et  al. 

Practice — Reference — Heferee^s  Report — Appeal — Exceptions — 
Guardian  and  Ward — Negligence  of  Guardian — Correction 
of  Judgment — Printing  Record  on  Appeal. 

1.  No  appeal  lies  from  an  order  passing  on  referee's  report  and  recom- 

mitting it  for  correction,  but  if  an  exception  be  noted  to  the  ruling 
it  can  be  heard  on  the  appeal  from  the  final  judgment. 

2.  An  appeal  taken  from  an  interlocutory  order,  but  abandoned  because 

prematurely  taken,  will  operate  as  an  exception  to  such  order  upon 
an  appeal  from  the  final  judgment. 

3.  Where  a  guardian  accepts  from  the  administrator  of  an  estate  a 

smaller  sum  than  his  ward's  share  in  the  estate,  the  guardian  or 
the  administrator  can,  at  the  option  of  the  ward,  be  held  to  ac- 
count for  the  deficiency. 

4.  It  is  not  competent  for  a  judge,  on  the  final  hearing  of  a  case,  to  re- 

view and  set  aside  a  former  interlocutory  order  or  judgment  ren- 
dered by  another  judge,  to  which  an  exception  was  taken,  such 
review  being  reserved  for  this  court  on  the  final  appeal. 

5.  A  note  given  by  brothers  of  an  intestate  for  an  attorney's  fee  to  assist 

in  prosecuting  the  slayer  of  the  intestate,  being  a  debt  created 
after  the  death  of  the  intestate,  is  not  a  proper  charge  against  the 
estate. 

6.  When  any  part  of  ^  record  on  appeal  is  printed,  it  should  not  only  be 

paged  but  the  index  and  marginal  references  required  in  the 
original  (Rules  19  and  21)  should  also  be  printed. 

7.  Well  considered  briefs  being  of  great  advantage  to  an  appellate  court, 

in  all  cases,  and  the  cost  of  printing  the  same  being  allowed  to  the 
successful  party,  it  is  desirable,  though  not  required  by  the  rules, 
that  they  should  be  printed  and  filed. 

Civil  action,  tried  before  Bryan^  .-/.,  at  August,  1896, 
Term  of  the  Superior  Court  of  Buncombe  county,  on  a  re- 
feree's report  and  exceptions  thereto.  There  s^diA  judg- 
ment for  the  plaintiffs  and  defendants  appealed. 

Mr   T.  II.  CoU,  for  plaintiffs. 

Messrs.  Moore  cfe  Moore^  for  defendants  (appellants). 
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Clark,  J.:  The  order  of  Armfield,  J.,  passing  upon  the 
report  of  the  referee,  but  recommitting  it  for  correction, 
was  not  appealable,  and  an  exception  should  have  been 
noted  so  as  to  brin^  up  the  ruling  on  appeal  from  the  final 
judgment.  Wallace  v.  Dou^las^  105  N.  0.,  42,  and  other 
cases  cited;  Clark's  Code,  Second  Ed.,  p.  562.  The  ap- 
peal then  noted,  but  abandoned  because  premature,  is  a 
sufficient  exception.  Luttrell  v.  Martin^  112  N.  C,  593. 
The  settlement  of  the  guardian,  P.  A.  Cummings,  with  the 
administrator,  and  the  receipt  gi\en  in  full  by  him,  is  bind- 
ing upon  such  guardian,  who,  from  having  been  present  at 
the  statement  of  the  account  before  the  Clerk,  had  full 
knovv ledge  of  the  transaction,  and,  indeed,  there  is  no  alle- 
gation of  fraud  or  mistake,  nor  any  proof,  if  it  had  been 
alleged,  which  would  justify  setting  aside  the  receipt.  But 
this  action  was  brought  bv  the  wards  in  their  own  behalf 
by  a  next  friend  (the  guardian  subsequently  being  made  a 
party),  and,  it'  he  accepted  a  lesser  sum  than  the  wards 
were  entitled  to,  they  have  their  option  to  sue  either  the 
guardian  or  the  administrator  for  the  deficiency.  Culp  v. 
Lee^  109  N.  C,  675.  The  receipt  in  full  given  by  the 
plaintiff,  K.  F.  Alexander,  widow  of  the  deceased,  is  prima 
fade  binding  upon  her,  and  there  is  neither  allegation  nor 
proof  to  rebut  this,  but  it  appears  from  the  ^^additional 
findings  of  fact  by  agreement  of  parties"  that  the  McLeod 
note  in  question  was  paid  out  of  the  money  derived  from 
sales  of  land  which  belonged  to  the  children  and  was  de- 
ducted out  of  the  balance  which  should  have  been  paid  over 
to  the  guardian.  The  widow,  Mrs.  Alexander,  is  entitled 
to  no  part  of  this  recovery,  and  therefore  her  estoppel  does 
not  affect  the  judgment.  The  defendant's  exceptions  filed 
at  August  Term,  1896,  are  solely  because  the  wards  are 
not  held  estopped  by  the  guardian's  receipt  and  that  the 
court  did  not  hold  the  .payment  a  proper  charge.     It  was 
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not  competent  for  Judge  Bryan,  at  the  final  hearing,  to 
review  or  set  aside  the  former  judgment  of  Judge  Armfield. 
Scrogffsv.  Stevenson^  100  N.  C,  354;  May  v.  Lumber  Co. ^ 
119  N.  C.  96.  That  was  reserved  for  the  judgment  of  this 
court  by  the  exception  entered  thereto  at  the  time. 

The  note  given  by  the  two  brothers  of  the  deceased  for 
a  fee  to  counsel  to  assist  in  prosecuting  the  alleged  mur- 
derer of  the  intestate,  being  a  debt  created  after  the  death 
of  the  intestate,  was  not  a  proper  charge  against  the  estate. 
Banking  Co.  \.  Morehead^  116  N.  C,  ^W^Froelich  v.  Froe- 
lich^  120  N,  C,  39.  That  one  of  the  obligors  subsequently 
qualified  as  administrator  did  not  entitle  him  to  retain  the 
sum  paid. 

We  note  that  in  this  case  the  printed  record  contains  an 
index  as  required  by  Rule  19  (3).  The  original  record  is 
required  by  Hules  19  and  21,  to  be  paged  and  indexed,  with 
marginal  references  to  the  contents,  under  a  penalty  (Rule 
20)  of  a  reference  to  the  Clerk  of  this  court  to  add  the  pag- 
ing, indexing  and  marginal  references  with  an  allowance 
of  $5  therefor.  When  any  part  of  the  record  is  printed, 
it  should  not  only  be  paged  as  is  usual,  but  the  index  and 
marginal  references  required  in  the  original  should  also  be 
printed.  Those  requirements,  if  complied  with,  will  much 
facilitate  the  argument  of  cases  by  counsel  and  their  con- 
sideration by  the  court.  There  are  too  many  cases  in  which 
this  has  been  neglected.  It  is  now  called  to  the  attention 
of  appellants  and  their  counsel  that  an  expense  of  $5  may 
not  be  incurred  by  some  who  might  overlook  this  matter^ 
which  is  required  by  the  rules  and  which  is  observed  by 
others.  While  the  rules  do  not  yet  make  it  obligatory  to 
file  a  printed  brief  in  every  case,  it  is  always  desirable  that 
counsel  should  do  so.  They  are  taxed  in  the  bill  of  cost  in 
favor  of  the  winning  party.  A  well  considered  brief  is  an 
assistance  much  to  be  desired  by  any  appellate  court,  and 
in  all  cases.  No  Error. 
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FIRST  NATIONAL  BANK  OF  SPRINGFIELD  et  al.  v.  ASHEVILLE 
FURNITURE  AND  LUMBER  COMPANY. 

Practice — Appeal — Res  Judicata — A  ttachmen  t — Intervening 
Claimants —  Title— Evidence — Damages. 

1.  On  a  second  appeal,  where  errors  assigned  are  the  same  as  those  passed 

upon  by  the  former  appeal,  the  former  decision  will  be  adhered 
to,  the  proper  course  for  the  correction  of  error  in  the  former 
opinion,  if  any  exist,  being  by  petition  to  rehear. 

2.  Where  a  claimant  intervenes  in  attachment  proceedings  and  in  his 

affidavit  of  claim  avers  that  an  attachment  has  been  levied,  he 
cannot  be  afterwards  allowed  to  deny  the  levy. 

3.  Where  a  claimant  of  attached  property  intervenes  in  attachment  pro- 

ceedings, he  cannot  be  allowed  to  deny  that  a  levy  has  been  made, 
for  the  reason  that  it  does  not  concern  him  whether  the  levy  has 
been  made  or  not ;  he  is  interested  in  but  one  issue — to-wit,  the 
title  to  the  property. 

4.  Where  an  intervening  claimant  in  attachment  proceedings  had  pur- 

chased the  property  only  twelve  days  before  the  levy  of  the  at- 
tachment, at  which  time  it  was  in  the  factory  of  the  debtor  and  in 
an  incomplete  condition,  and  on  the  trial  the  validity  of  the  sale 
under  which  claimant  claimed  was  the  only  issue,  evidence  that 
the  claimant  was  in  possession  at  the  time  of  the  levy  was  not 
admissible  as  showing  title  to  him. 

5.  Where,  in  the  trial  of  an  action  involving  the  title  to  personal  pro- 

perty upon  which  an  attachment  had  been  levied  and  was  claimed 
by  an  intervener,  the  parties  agreed  that,  if  the  jury  should  find 
for  the  plaintiff,  the  damages  should  be  six  per  cent,  interest  on 
the  value  of  the  property  from  the  time  of  the  levy,  and  the  jury 
found  for  the  plaintiff  and  fixed  the  value  of  the  property  at  date 
of  levy,  it  was  not  improijer  for  the  court  to  make  the  computation 
of  interest  and  enter  tlie  result  as  the  answer  to  the  issue  as  to 
damages. 

Civil  action,  tried  at  August  Term,  1895,  of  Buncombe 
Superior  Court,  before  Robinson^  e/.,  and  a  jury.  The 
nature  of  the  action  and  the  facts  pertaining  thereto  appear 
in  the  report  of  former  appeal  in  same  case,  contained  in 
116  N.  C.  Keports,  825,  and  in  the  opinion  of  Furches^  J. 
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There  was  a  verdict  for  the  plaintiff  and  defendant  ap- 
pealed. 

Messrs.  W.  W,  Jones^  James  H.  Merrtmon^  C.  M,  Sled- 
man  and  Shepherd  cfe  Busbee^  for  appellants. 

Messrs.  F.  A.  Sondley  and  Moore  cfe  Moore ^  for  appellees. 

FuRCHEs,  J. :  This  case  was  before  us  at  February  Teim, 
1895,  on  the  appeal  of  the  plaintiffs,  at  which  time  a  ne\i 
trial  was  awarded.  116  N.  C,  825.  A  ne\i  trial  has 
been  had  and  the  case  is  again  before  us  on  appeal  of  the 
intervenors. 

Upon  an  examination  of  the  record  in  this  appeal  and  the 
record  of  the  former  appeal,  we  find  that  the  case  presented 
now  is  substantially  the  same  as  that  before  us  on  the  for- 
mer appeal.  The  points  of  difference  will  be  noted.  But 
so  far  as  it  is  the  same,  the  former  opinion  must  stand. 
If  it  was  not  correct,  the  proper  course  to  have  it  reviewed 
was  by  petition  to  rehear.  The  greater  part  of  the  brief 
and  the  authorities  cited  are  to  show  that  the  former 
opinion  is  erroneous.  But  for  the  reasons  we  have  stated, 
these  arguments  and  authorities  cannot  avail  the  inter- 
pleading appellants. 

In  the  former  appeal,  the  interpleading  appellants,  for 
the  purpose  of  showing  the  ao:ency  and  authority  of  Avery 
to  sell  and  thereby  to  show  their  title  to  the  attached  prop- 
erty, introduced  evidence  tending  to  show  a  meeting  of  the 
directors  of  the  defendant  company  in  Cincinnati,  Ohio. 
On  the  last  trial  they  did  not  introduce  this  evidence.  And 
this  is  alleged  by  the  inervenors  as  a  difference  between 
this  case  and  the  former  case  on  appeal.  The  appellants 
are  correct  in  claiming  that  the  cases  differ  in  this  respect, 
but  we  are  unable  to  see  how  this  helps  them.  Hov^  it  is 
that,  because  they  did  not  introduce  ajl  the  evidence  relied 
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upon  to  sbo\v  their  title  on  the  last  trial,  which  they  did  on 
the  first,  caD  benefit  them,  we  cannot  see.  This  exception 
can  avail  the  interpleaders  nothing,  and  this  is  the  only  sub- 
stantial difference  in  the  evidence  in  this  and  the  former 
trial. 

There  are  many  other  exceptions — as  to  the  Glen  Eock 
Hotel  meeting,  the  sale  to  the  Tennessee  Company,  as  to 
what  took  place  between  Avery  and  the  intervenors  at  the 
time  of  tbe  sale  to  the  intervenors,  and  as  to  other  mat- 
ters— but  these  were  all  passed  upon  on  the  first  trial  and 
by  the  former  cpinicn  of  this  court. 

There  are  three  exceptions  not  passed  on  by  the  former 
trial  and  by  the  former  opinion  of  this  court.  One  of  these 
is  that  the  interpleaders  offered  evidence,  or  proposed  to 
offer  evidence,  to  show  that  the  attachment  of  the  plain- 
tiffs had  never  been  levied  on  the  property  in  controversy. 
This  evidence  was  excluded  on  objection  by  plaintiffs  and 
the  intervenors  excepted.  This  evidence  was  incompetent 
for  two  reasons: 

First — For  the  reason  that  the  intervenors,  in  their  affi- 
davit upon  which  they  were  allowed  to  make  themselves 
parties,  aver  and  allege  that  the  attachment  had  been 
levied.  They  cannot  now,  and  at  this  stage  of  the  pro- 
ceeding, be  allowed  to  contradict  their  sworn  statement. 

Secondly — For  the  reason  that  intervenors  in  attachment 
proceedings  are  not  allowed  to  make  any  such  issue, — it  is 
none  of  their  business.  If  the  property  is  theirs,  they  re- 
cover it  whether  the  attachment  is  levied  or  not;  and  if 
the  property  is  not  theirs,  it  makes  no  difference  to  them 
whether  it  is  levied  or  not.  The  intervenors  can  have  but 
one  issue,  viz.,  does  the  property  attached  lelong  to  them? 
Blair  V.  Puryear,  87  N.  C,  101;  Si7ns  v.  Goettle^  82 
N.  C,  268;   Toms  v.   Warson,  66  N.  C,  417. 

It  was  also  contended  by  the  intervenors  that  they  pro- 
posed to  offer  evidence  to  show  their  possession,  which  they 
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say  woald  have  tended  to  prove  their  title,  and  ^ere  not 
allowed  to  do  so.  Whether  evidence  of  possession  may  not 
be  competent  as  tending  to  show  title  in  some  cases,  we  ao 
not  say.  Bat  it  does  not  seem  to  us  that  sach  evidence 
would  be  proper  in  this  case,  where  the  property  in  con- 
troversy is  only  clain)ed  to  have  been  bought  by  the  inter- 
venors  twelve  days  before  the  attachment  was  levied — was 
in  an  incomplete  condition  at  the  time— had  not  been 
moved  from  the  defendant's  factory,  and  where  the  validity 
of  this  sale  to  the  interveners  is  the  very  question  involved 
in  the  trial.  It  does  not  seem  to  have  been  proper  evidence, 
and  we  see  no  error  in  this  ruling  of  the  court. 

Another  exception  is,  that  the  court  found  the  third  issue 
as  to  damages  without  submitting  it  to  the  jury.  This  ex- 
ception, without  explanation,  would  have  to  be  sustained. 
But  when  we  examine  the  case  on  appeal  and  find  that  it 
was  agreed  by  the  parties  that,  if  the  jury  found  for  the 
plaintiffs,  the  answer  to  the  third  issue  should  be  the  in- 
terest on  the  amount  found  as  the  value  of  the  property  at 
the  iat€  of  6  per  cent.,  and  the  court  only  computed  the 
interest  according  to  the  agreement  of  the  parties  and  en- 
tered the  result  of  this  calculation  as  the  proper  ansv/er  to 
that  issue,  v^  e  fail  to  see  the  error  complained  of. 

After  seeing  that  the  case  presented  by  this  appeal  is,  in 
all  respects,  substantially  the  same  as  that  presented  on  the 
former  trial,  after  disposing  of  the  exceptions  not  involved 
in  the  first  trial,  it  seems  to  us  that  the  ruling  of  the  court 
on  the  first  issue  was  proper. 

Affirmed. 
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W.  L.  HENRY,  individually  and  as  Administrator  of  R.  M.  Henry,  de- 
ceased, V.  W.  L.  HILLIARD,  individually  and  as  Executor  of  James 
R.  Love,  deceased. 

Consent  Order — Attorney  and  Client — Res  Judicata — Jurisdic- 
tion of  Jud{fe  Commissioned  to  Hold  Court  Out  of  His  Dis- 
trict— Arbitration  and.  Award. 

1.  An  order  which  was,  by  consent  of  the  attorneys  of  record  for  one  of 

the  parties,  made  in  a  county  other  than  that  in  which  the  cause 
was  pending,  will  not  be  set  aside  because  one  of  the  attorneys 
never  was  and  the  other  was  not  at  the  time,  though  he  had  pre^ 
viously  been,  authorized  to  act  for  the  party,  neither  of  such  at- 
torneys not  being  attorney  for  the  adverse  party. 

2.  Where  an  order  recites  that  it  was  made  "  by  consent  of  all  parties," 

this  court  is  bound  by  such  statement,  and  a  party  to  the  action 
will  not  be  permitted  to  contend  that  his  attorney  of  record  was 
not  authorized  to  consent  to  the  order. 

3.  While  consent  will  not  confer  jurisdiction  where  the  court  has  no 

jurisdiction  of  the  subject  matter,  yet  where  a  judge  has  jurisdic- 
tion of  the  subject  matter  and  a  case  is  transferred  to  him  to  be 
heard  in  a  county  other  than  that  in  which  it  is  pending,  by  an 
order  of  court,  made  by  consent  of  all  parties,  they  cannot  be 
afterwards  heard  to  dispute  the  right  of  such  judge  to  act  in  the 
matter. 

4.  A  judge  specially  commissioned  to  hold  court  in  a  certain  county  out- 

side his  district  has  the  same  jurisdiction  of  matters  transferred  to 
that  court,  by  consent,  from  another  county,  as  the  judge  of  the 
district  comprising  both  counties. 

5.  In  an  action  pending  in  Haywood  Superior  Court,  which  had  been 

committed  to  arbitrators,  a  consent  order  was  made  authorizing 
the  arbitrators  to  file  their  award  •'  under  the  orders  heretofore 
given  in  this  cause  "  at  Swain  Superior  Court,  as  of  that  term  of 
Haywood  Superior  Court.  The  orders  referred  to  provided  for 
judgment  on  the  award  and  the  filing  thereof  in  Haywood  county  ; 
Heldy  that  such  provisions  by  the  reference  thereto  in  the  order 
for  filing  at  Swain  Superior  Court  became  a  part  of  the  latter  order. 

6.  Arbitrators  are  *'  a  law  unto  themselves,"  and  it  is  not  necessary  that 

they  shall  decide  or  undertake  to  decide  any  matters  before  them 
according  to  the  rules  of  law,  and  their  award  need  not  state  the 
facts  or  reasons  on  which  it  is  based. 
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7.  An  award  of  arbitrators  cannot  be  set  aside  for  error  not  appearing  on 

the  face  of  the  award  and  terms  of  submission. 

8.  One  Superior  Court  judge  cannot  reverse  or  set  aside  an  order  or  judg- 

ment of  another ;  hence,  an  order  refusing  a  motion  to  vacate  an 
award  cannot,  on  the  same  grounds,  be  renewed  before  or  passed 
upon  by  another  judge. 

Civil  action,  heard  before  Bryan,  «/.,  at  Fall  Term, 
1896,  of  Buncombe  Superior  Court,  on  a  motion  to  set  aside 
a  judgment  which  had  been  rendered  on  the  award  of  arbi- 
trators. The  motion  was  allowed,  and  defendant,  Mrs. 
M.  E.  Hilliard,  appealed. 

Mr.  T.  E.  Cobb,  for  Mrs.  M.  E.  Hilliard  (appellant). 
Messrs,  Merrimon  tfe  Merrimon,  for  plaintiff. 

FuRCHEs,  J. :  At  Spring  Term,  1891,  this  case  was  pend- 
ing in  Haywood  Superior  Court,  involving  the  settlement 
of  the  estate  of  J.  R.  Love,  deceased,  in  which  a  large 
trust  fund  was  involved  and  in  which  there  ^^ere  over  fifty 
defendants,  related  to  the  testator  in  different  degrees  and 
entitled  to  different  and  unascertained  amounts.  At  that 
term  there  was  a  reference  by  consent  of  all  parties  to  W. 
W.  Jones  and  J.  K.  Boone,  as  arbitrators,  and  their  award 
was  to  be  ^^final  and  to  be  enforced  as  a  rule  of  court. '^ 
This  was  signed  by  Merrimon,  J.,  then  presiding  and  hold- 
ing said  court.  Under  this  judgment  and  order  of  reference, 
said  Jones  and  Boone  commenced  their  work  of  taking  evi- 
dence and  investigating  tfae  matter,  but  their  report  was 
necessarily  delayed  until  spring  of  1895. 

But  the  parties  interested  being  anxious  for  a  settlement 
of  the  matter  at  Spring  Term,  1894,  of  Haywood  Superior 
Court  (the  arbitrators  not  yet  being  ready  to  report),  by 
consent  of  all  the  parties,  an  order  was  made  and  signed  by 
Shuford,  J.,  that  said  arbitrators  might  file  their  award 
during  December  Term,  1894,  of  Buncombe  Superior  Court, 
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''and  the  judgment  of  the  coart  upon  such  motion  shall 
be  entered  in  the  minutes  of  this  couit  as  of  this  term/^ 
But  at  said  December  Term  of  Buncombe  court  the  arbi- 
trators, still  not  being  ready  to  file  their  award,  Boykin,  J., 
made  another  oider  extending  the  time  to  Spring  Term, 
1895,  of  Madison  Superior  Court.  But  no  report  was  made 
at  Madison,  and  at  Spring  Term,  1895,  of  Haywood,  which 
convened  on  the  8th  of  April,  Graham,  J.,  presiding, 
made  an  order,  to-wit:  **In  the  above  entitled  action  it  is 
ordered  by  the  court,  by  consent  of  all  parties,  that  W. 
W.  Jones  and  J.  E.  Boone,  arbitrators  heretofore  appointed 
in  said  cause,  may  file  their  repoit  and  award  under  orders 
heretofore  taken  in  this  cause,  at  Spring  Term,  1895,  of 
the  Superior  Court  of  Swain  county,  as  of  this  term  of 
Haywood  Superior  Court."  Swain  Superior  Court  was  in 
June,  1895,  and  the  terra  was  held  by  Starbuck,  J.,  under 
an  exchange  with  Winston,  J.,  for  Sv/ain  and  Graham 
counties  and  under  the  Governor's  commission  for  those 
two  counties.  Daring  said  Spring  Term,  1895,  the  arbi- 
trators, Jones  and  Boone,  filed  their  award,  and  upon  mo- 
tion of  Ferguson  &  Welch,  two  attorneys  appearing  of 
record  for  the  defendants.  Judge  Starbuck  granted  and 
signed  a  judgment  confirming  the  award.  This  judgment 
was  taken  to  Haywood,  together  with  the  award,  jvhich 
became  a  part  of  the  judgn^ent  and  was  entered  of  record 
in  the   Superior  Court  of  Haywood,  as  cf  Spring  Term, 

1895.  There  were  no  exceptions  filed  or  objections  made 
to  Judge  Starbuck's  judgment  confirming  the  award,  dur- 
ing thai   terra   of  court  or  thereafter,  until  Spring  Term, 

1896,  of  Haywood  Superior  (^ourt.  At  that  term,  as  it  ap- 
pears of  record,  R.  D.  Gilmer,  m  ho  was  one  of  the  defend- 
ants and  who  some  time  prior  to  Starbuck's  judgment  had 
been  appointed  trustee  and  receiver  of  the  fund,  made  a 
motion  in  behalf  of  timself  and  all  the  defendants,  except 
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the  defendant,  Hilliard,  to  set  aside  the  Starbuck  judgment. 
The  notice  of  fchis  motion  shows  that  it  ^as  made  princi- 
pally upon  the  ground  that  Judge  Starbuck  had  no  juris- 
diction of  the  ncatter  and  no  right  to  grant  the  judgment 
of  confirmation.  And  for  the  further  reason  that  bv  mis- 
take  or  some  other  means  there  was  an  error  of  several 
thousand  dollars  in  the  award.  These  allegations  were 
denied  by  the  defendant,  Hilliard,  and  the  motion  to  set 
aside  was  heard  before  Timberlake,  J.,  at  Spring  Term, 
1896,  who,  after  hearing  the  whole  matter  upon  the  record 
and  various  orders  and  upon  aiBdavits  of  Gilmer  and  those 
moving  to  set  aside  the  judgment  and  also  the  affidavits  of 
defendant,  Hilliard,  and  the  arbitrators,  Jones  and  Boone, 
and  argument  of  counsel,  refused  the  motion  to  set  aside 
the  judgment.  And  in  his  judgment  refusing  tbe  motion 
to  set  aside,  he  ratified  and  confirmed  the  Starbuck  judg- 
ment by  requiring  the  trustee  and  receiver,  Gilmer,  in  ex- 
press terms,  to  proceed  to  pay  out  the  money  in  his  hands 
due  Jones  and  Boone  under  the  Starbuck  judgment. 

The  defendant,  Gilmer,  and  those  interested  with  him  in 
making  the  motion  to  set  aside  before  Judge  Timberlake, 
took  an  appeal  from  his  judgment  to  this  court;  bond  was 
filed  and  the  case  on  appeal  made  out,  in  which  Judge 
Timberlake  found  the  facts,  which  are  now  on  file  and  are 
made  a  part  of  the  record  of  this  appeal.  Among 
many  other  things  which  Judge  Timberlake  found,  are 
these:  That  said  Gilmer,  in  making  this  motion,  acted  for 
all  the  defendants,  except  the  Hilliards;  that  the  judgment 
of  Starbuck  was  made  by  consent  of  all  the  parties,  and 
that  said  ^^ Gilmer  admitted  on  the  argument  before  him 
that  the  Starbuck  judgment  was  made  by  consent  of  all 
the  parties." 

Although  this  appeal  was  perfected,  the  appellants  did 
aot   bring  it  to  this  court,   and  the  matter  rested  until 
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August,  1896,  when  another  notice  was  served  on  the  de- 
fendant, Eilliard,  in  substance,  if  not  in  th*^  exact  terms, 
of  the  notice  returnable  to  Spring  Term,  and  which  was 
heard  by  Judge  Timberlake.  This  came  on  to  be  heard  at 
Fall  Term,  1896,  before  Judge  Bryan,  at  Haywood  Supe- 
rior Cocrt,  but,  by  agreement,  was  continued  from  time  to 
time  and  from  place  to  place  until  it  was  heard  at  Decem- 
ber Term,  1896,  of  Buncombe  Superior  Court. 

Judge  Bryan  finds  that  D.  L.  Love  and  his  childieo  did 
not  give  their  consent  to  the  Graham  judgment;  that  R.  D. 
Gilmer,  administrator  and  trustee,  did  make  a  motion 
before  Judge  Timberlake  to  set  aside  the  Starbuck  judg- 
ment, but  that  none  of  the  parties  to  this  motion  were 
parties  to  that  motion;  that  W.  B.  Ferguson,  one  of  the 
attorneys  who  made  the  motion  before  Starbuck  to  con- 
firm the  report  and  for  judgment,  and  who  is  now  of  coun- 
sel for  those  asking  to  have  it  set  aside,  vvas  not  then  act- 
ing for  them,  though  he  had  been;  and  that  Mr.  Welch 
was  a  young  attorney  and  was  not  authorized  to  act  for 
these  parties.  But  it  is  not  denied  that  both  Ferguson  and 
Welch  were  marked  as  attorneys  of  record  for  the  defend- 
ants. It  seems  that  cne  of  them  has  placed  himself  in  a 
condition  that  calls  for  an  explanation,  and  the  other  is  re- 
pudiated. The  movers  in  this  matter  seem  to  think  that 
these  facts  are  of  benefit  to  them.  But  we  cannot  see  that 
they  are.  Neither  of  them  ever  was  counsel  for  the  Hil- 
liards,  anrf  their  action  does  not  fall  under  Gooch  v.  Peebles^ 
105  N.  C,  411,  and  Arrington  v.  Arringtan^  116  N.  C, 
170. 

It  is  seen  that  Judge  Starbuck  was  commissioned  to  hold 
Swain  and  Graham  courts  in  January,  1895,  and  that  Hay- 
wood court  was  in  April,  1895,  and  Swain  court  was  in 
June,  1895.  So,  as  a  matter  of  fact  and  legal  inference, 
it  was  known  when  the  order  was  made  at  April  Term  that 
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Judcre  Staiback  would  hold  Siv^ain  court.  It  cannot  be 
disputed,  as  a  legal  conclusion,  but  what  this  order  was 
made  by  consent  of  all  the  parties  to  the  action,  although 
Judge  Bryan  finds  that  D.  L.  Love  and  his  children  did  not 
agree  to  it.  It  is  not  disputed  but  \^  hat  all  the  parties 
were  represented  by  counsel,  and  would  be  bound  by  any 
order  made  during  that  term  of  the  court  in  furtherance  of 
the  rights  of  the  parties,  that  the  court  had  the  right  to 
make.  But  I've  do  not  think  the  court  had  the  right  to 
make  this  order,  except  by  consent  of  the  parties.  Neither 
do  we  believe  the  Judge  would  have  made  this  order  except 
by  consent  of  thfe  parties.  With  their  consent,  it  was  prop- 
erly made  in  furthering  the  interesi  of  the  parties  and  is 
binding  on  them. 

And  it  is  expressly  stated  in  the  order  that  it  is  made  by 
consent  of  all  the  parties.  We  are  bound  by  this  statement 
as  a  matter  of  record.  Woodwm'king  Co,  v.  Southwick^ 
119  N.  C,  611. 

It  would  be  utterly  destructive  of  all  our  ideas  of  the 
verity  of  records  if  they  could  be  destroyed  by  some  one 
coming  in  after  court  and  saying  be  did  not  agree  that  such 
an  order  should  be  made,  although  his  attorney  did. 

This  brings  the  case  by  consent  of  all  the  parties  to  Judge 
Starbuck  at  Swain  Superior  Court.  And  if  he  had  juris- 
diction, that  is,  the  legal  right  to  make  tte  judgment,  it 
would  seem  that  it  is  regular  and  should  not  be  set  aside^on 
the  ground  of  irregularity.  Godwin  v.  Monds^  101  X.  C, 
354;  Bear  v.  Cohen^  65  X.  C,  511;  Gatewood\.  Leak^  99 
N.  C,  363;  Anthony  v.  Estes,  Ibid,  598: 

But  it  is  contended  by  the  movers  that  Judge  Starbuck 
had  no  authority,  even  if  the  Graham  judgment  was  made 
by  consent  of  all  the  parties,  for  the  reason  that  he  was  not 
the  Judge  of  the  district —- that  he  was  only  commissicned 
to  hold  two  courts,  Swain  and  Graham.     But  we  are  unable 
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to  see  what  difference  that  makes.  He  had  the  same  powers 
while  there  and  holding  that  court  that  Judge  Winston 
would  have.  Bear  v.  Cohen^  supra;  White  v.  Morris^  107 
N.  C,  92;  Benbow  v.  Morris,  114  N.  C,  263  It  seems 
to  us  that  after  we  have  seen  that  the  case  had  gotten  be- 
fore him  by  consent  of  all  the  v^arties,  he  certainly  had  the 
right  to  act  upon  it.  Indeed,  it  is  seen  that  as  a  matter  of 
law  the  parties  knew  it  would  go  before  him  when  the  or- 
der was  made  at  April  Term  of  Haywood  court.  It  is  true 
that  consent  will  not  confer  jurisdiction  where  the  court 
has  no  jurisdiction  of  the  subject  matter.  But  that  is  not 
the  case  here.  And  where  he  has  jurisdiction  of  the  sub- 
ject matter  and  the  case  is  transferred  to  him  by  an  order 
of  court  made  by  consent  of  all  the  parties,  they  cannot  be 
heard  afterwards  to  dispute  his  rip:bt  to  act.  It  seems  to 
be  conceded  that,  if  the  consent  be  established  and  he  had 
been  the  Judge  assigned  to  ride  the  whole  district,  the  judg- 
ment would  be  regular.  We  can  see  no  difference  on  this 
account^  as  is  shown  by  the  authorities  cited  above. 

But  the  movers  further  contend  that  the  consent  order 
of  Judge  Graham  only  authorizes  the  arbitrators  to  file 
their  award  at  Swain  court.  This  would,  it  seems  to  us, 
be  a  very  narrow  and  strained  construction  of  the  order. 
Why  should  there  have  been  an  order  authorizing  it  to  be 
filed  there,  if  nothing  else  could  be  done?  Why  should 
the  order  have  provided  that  it  should  then  be  filed  in  Hay- 
wood Superior  Court,  as  of  Spring  Term,  1895?  But  we 
are  not  left  alone  to  this  means  of  construing  the  Gra- 
ham order.  It  says  they  may  file  their  award  at  Spring 
Term  of  Swain  Superior  Court ''under  orders  heretofore 
taken  in  this  cause."  And  Judge  Shuford^s  order  made  at 
Fall  Term,  1894,  in  express  terms  provides  for  judgoaent, 
and  that  it  be  afterwards  filed  in  Haywood  Court.  The 
Graham    order  refers  to  the  Shuford  order,  and  thereby 
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makes  it  a  part  of  the  Graham  order.     Alexander  v.  ^^or- 
wood^  11 8  N.  C,  381;  Freeman  on  Judgments,  Section  45. 

The  case  was  discussed  as  an  agreed  judgment — a  con- 
tract between  the  parties.  This  is  not  true,  except  so  far 
as  it  may  refer  to  the  consent  or  agreement  to  transfer  it 
to  Sixain  court.  As  \;(e  understand  a  consent  judgment, 
or  as  it  is  sometimes  called  a  contract  judgment,  it  is  where 
the  parties  agree  upon  the  terms  of  the  judgment,  that  is, 
as  to  what  shall  be  put  in  the  judgment.  There  is  nothing 
of  that  kind  in  this  case.  The  award,  in  fact,  constitutes 
the  terms  of  the  judgment,  and  the  judgment  of  the  court 
is  only  to  enforce  the  award.  In  fact,  the  judgment  of 
the  court  in  such  cases — where  there  has  been  a  submission 
to  arbitrators  in  a  suit  pending  and  the  award  to  be  a  rule 
of  court  and  an  award  has  been  made  and  no  exceptions 
filed — follows  as  a  matter  of  course,  just  as  a  judgment 
would  follow  where  thera  had  been  a  verdict  of  the  jury 
and  no  exceptions  to  the  rulings  of  the  court.  Keener  v. 
Goodson,  89  N.  C,  273;  Lusk  v.  Clayton,  70  N.  C,  184; 
Leach  v.  Harris,  69  N.  C,  537.  As  there  were  no  excep- 
tions filed,  it  hardly  seems  necessary  that  we  should  discuss 
that  question. 

But  it  is  not  necessary  that  the  arbitrators  shall  decide 
or  undertake  to  decide  any  matter  before  them  according  to 
law.  It  is  said  "they  are  a  law  unto  themselves."  Os- 
borne  v.  Calvert,  83  N.  C,  365;  Keener  v.  Goodson,  supra. 
Neither  is  it  necessary  that  they  set  out  the  facts  upon 
which  they  base  their  findings,  or  assign  any  reason  for 
their  findings.  It  is  said  it  is  best  they  should  not  do  so. 
Oshorn  v.  Calvert,  supra.  Neither  can  an  award  be  set 
aside  wheie  exceptions  are  made  to  the  award  upon  the 
grcund  of  error  alone,  in  the  findings,  unless  they  appear 
upon  the  face  of  the  award  and  the  terms  of  the  submis- 
sion.    To  set  aside  an  award,  it  n  ust  appear  there  has 
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been  fraud,  undue  influence  or  some  improper  conduct  on 
the  part  of  the  arbitrators.  No  such  allegations  are  made 
here,  or,  if  they  are,  nothing  of  the  kind  is  found  by  the 
Judge  who  set  aside  the  judgment.  K^ng  v. J/  ^f^ff  Co., 
79  N.  C,  360,  and  cases  theie  cited. 

But  there  is  another  ground  upon  which  the  judgment 
appealed  from  must  be  reversed,  and  that  is,  that  the 
movers  are  estopped.  We  have  a  state  of  things  here  that 
cannot  be  allowed  in  our  judicial  procedure — an  appeal 
from  one  Superioi  Court  Judge  to  another.  We  have  Judge 
TimberlaliQ  finding  that  this  order  of  Spring  Term,  1895, 
was  made  by  consent  of  all  the  parties,  and  that  the  judg- 
ment of  Starbuok  was  made  by  consent  of  all  the  parties — 
that  Gilmer,  the  mover  in  the  matter,  admitted  that  it  was 
made  by  consent  of  all  the  parties;  while  we  have  Judge 
firyan  finding  that  the  Graham  order  was  made  \cithout 
the  consent  of  D.  L.  Love  and  children  and  that  the  Star- 
buck  judgment  was  without  the  consent  of  anybody,  unless 
it  was  Mrs.  Hilliard.  So,  we  have  the  state  of  things  so 
graphically  described  in  Rovlhac  v.  Brown,  87  N.  C,  1. 
That  was  a  case  like  this,  where  an  order  had  been  asked 
of  one  Judge,  and  upon  failing,  it  was  asked  of  another 
Judge,  and  the  court  said:  *'So  we  have  the  conflicting 
rulings  of  two  of  the  Judges  of  the  Superior  Courts  in  the 
very  same  case,  in  facu.  one  Judge  reverses  the  decision  of 
the  other  Judge.  How  is  this  unseemly  conflict  of  opinion 
to  be  prevented?  It  can  only  be  done  by  enforcing  the  rule 
res  judicata.'*'^  Roulhdc  v.  Brown,  supra;  Wilson  v. 
Lineberger,  82  X.  C,  412;  Jones  v.  Thome,  80  K".  C,  72. 

From  the  facts  found  by  Judge  Timberlake,  the  movers 
had  no  case  and  tney  abandoned  their  appeal.  They 
waited  for  another  Judge  to  come  around  and  took  their 
chances  with  him.  He  reviewed  and  overruled  Judge  Tim- 
lerlake  in  his  findings  of  fact  and  law,  and  set  aside  the 
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judgment  that  Judge  Tiicbeilake  had  refused  to  set  aside 
but  had  in  effect  approved  and  alfirmed.  ^'Sucb  unseemly 
conflict  as  this* '  will  not  be  tolerated  by  this  court.  There 
is  error,  and  the  judgment  appealed  from  is  reversed. 

Reversed. 


J.  A.  ARRINGDALE  v.  ENFIELD  LUMBER  COMPANY. 

Broker— Negotiating  Sale — Commissions, 

A  broker  is  not  entitled  to  commissions  on  a  sale  unless  he  finds  a  pur- 
chaser in  a  situation  and  ready  and  willing  to  complete  the  pur- 
chase on  the  terms  agreed  upon  between  the  broker  and  vendor. 

Civil  action,  tried  before  Robinson^  «/,,  and  a  jury,  at 
Fall  Term,  1896,  of  Halifax  Superior  Court.  The  cause 
of  action  was  a  claim  for  commissions  for  sale  of  real  estate 
for  defendant.     The  plaintiff  was  non-suited  and  appealed. 

Messrs,  H.  G,  Connor  and  MacRae  cfe  Day^  for  appel- 
lant. 

Messrs,  T  N.  HiU  and  David  Bell^  for  appellee. 

Per  Curiam:  There  was  not  sufficient  evidence  to  go  to 
the  jury.  This  case  is  governed  by  Malloiiee  v.  Toung^ 
119  N.  C,  549. 

Affirmed. 
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J.  W.  MESIC  V.  THE  ATLANTIC  AND  NORTH  CAROLINA 

RAILROAD  COMPANY. 

Action  for  Damages — Killing  Stock — Negligence — Contributory 
Negligence — Proximate  Cause —  Presumption — Rebuttal — De- 
murrer to  Ecidence. 

1.  Where,  in  the  trial  of  an  action  against  a  railroad  company  for  killing 

stock,  it  appeared  that  plaintiff's  servant  in  charge  of  a  horse  failed 
to  look  when  approaching  a  railroad  crossing  with  an  unobstructed 
view  of  the  track  and  the  horse  was  struck  by  the  rear  car  of  a  pass- 
ing train;  Heldy  that  the  negligent  conduct  of  plaintiff^s  driver  was  the 
proximate  cause  of  the  accident,  and  the  trial  judge  properly  sus- 
tained a  demurrer  to  the  evidence,  even  though  the  effect  of  the 
demurrer  wa^s  an  admission  that  the  engineer  failed  to  sound  the 
whistle  or  give  other  warning  of  the  approach  of  the  train. 

2.  The  statute  {The  CodCy  Section  2326,)  raising  the  presumption  that  the 

killing  of  stock  by  a  railroad  train  is  negligence  of  the  defendant, 
is  construed  to  apply  only  when  the  factsare  uncertain  or  not 
known. 

Civil  action,  to  recover  $250  damages  for  the  negligent 
killing  by  the  defendant  of  a  hoise  belonging  to  plaintiff, 
tried  before  Hobinson,^  J. ^  and  a  jury,  at  Fall  Term,  189.6, 
of  Cbayen  Superior  Coart.  The  action  was  brought  within 
six  months  from  tho  killing.  Upon  the  conclusion  of  plain- 
tiff's testimony,  the  defendant  demurred  thereto,  and,  from 
a  judgment  sustaining  the  demurrer,  the  plaintiff  appealed. 

Messrs.  David  Z.  Ward  and  Z.  J.  Moore,  for  plaintiff 
(appellant). 

Messrs,  P.  M,  PearsaU  and  Clark  cfe  Guiony  for  defend- 
ant. 

Montgomery,  J. :  The  railroad  track  was  in  part  the  out- 
side boundaiy  of  the  city  of  Ne^  Berne.  The  horse  driven 
towards  the  city  by  the  plaintiff's  servant,  just  as  the  track 
was  reached  at  the  crossing,  was  struck  on  th»)  head  and 
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killed  by  a  passing  train.  There  \vas  no  controversy  as  to 
the  facts.  It  appeared  that  the  driver  did  not  look,  as  he 
approached  the  crossing,  for  an  approaching  train.  There 
^as  no  testimony  that  he  listened  for  any  signal  from  the 
enigneer,  thoagh  he  said  he  did  not  hear  the  whistle  or 
the  bell. 

There  was  no  obsti  action  of  any  kind  bee  ween  the  cross- 
ing and  the  depot  from  which  the  train  started  out,  and  the 
driver,  if  he  had  looked  ahea'i,  could  have  seen  the  train 
all  the  way  from  the  time  it  left  the  depot.  Just  as  the 
driver  approached  the  track,  he  was  called  by  some  one 
behind  and  he  looked  back,  and  the  next  moment  the 
horse,  still  going  on,  was  knocked  down  by  the  passing  train. 
The  engine  had  passed  before  the  animal  was  struck.  Be 
was  first  hit  by  the  car  next  to  the  engine  and  killed  by 
the  rear  car.  His  Honor  sustained  a  demurrer  to  the  evi- 
dence. 

We  think  there  was  no  error  ift  this  ruling.  If  it  te  con- 
ceded that  the  effect  of  the  demurrer  is  an  admission  that 
the  engineer  failed  to  sound  the  whistle  or  give  other  sig- 
nal of  the  approaching  train,  and  that  the  defendant  was 
on  that  account  negligent,  it  is  yet  clear  that  under  the 
circumstances  of  this  case  the  conduct  of  the  plaintiff's 
servant  was  the  proximate  cause  of  the  collision  by  which 
the  horse  was  killed.  It  mav  be  said  that  under  the  deci- 
sions  of  this  court  thd  rule  is  that,  generally  and  usually, 
whenever  an  approach  to  a  public  crossing  over  a  railroad 
is  made  by  any  one  in  charge  of  a  wagon  and  team,  such 
person  is  bound  to  look  and  listen  for  approaching  trains, 
and  to  take  every  proper  precaution  to  avoid  a  collision; 
and  this  is  so  even  though  the  approach  be  made  at  a  time 
when  no  regular  train  is  expected  to  pass:  and  in  case  the 
driver  fails  to  look  and  listen  and  to  talce  proper  precaution 
to  avoid  a  collision,  and  one  does  occur,  the  plaintiff  can- 
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not  recover,  even  though  the  defendant  was  negligent  in 
the  first  instance.  Randall  v.  Railroad^  104  N.  C,  410; 
Gihnore  v.  Railroad^  115  N  0.,  57;  Russell  v.  Railroad^ 
118  K  C,  1098. 

The  rule,  however,  does  not  prevail,  where  to  look  would 
be  useless  on  account  of  obstructions,  natural  in  them- 
selves or  such  as  had  been  placed  by  accident  or  design  by 
the  companies  upon  their  tracks,  and  when,  at  the  same 
tince,  the  engineer  had  failed  to  give  the  USU9.I  signal — 
sounding  the  whistle  or  ringing  the  bell— for  the  crossing, 
and  in  consequence  of  which  failure  the  person  approach- 
ing the  crossing  had  been  induced  to  take  the  risk.  The 
failure  to  look  and  listen  is  deemed  excusable  because  the 
person  is  misled  by  the  conduct  of  the  company.  Hinlde 
V.  Railroad^  109  N.  C. ,  472;  Alexander  v.  Railroad^  112 
N.  C,  720. 

Nor  would  the  rule  apply  where  the  approach  was  made 
over  the  crossing  in  darkness,  when  there  was  no  light  on 
the  end  of  the  approaching  train,  and  the  jury  should  find 
that  a  headlight  would  have  enabled  the  defendant,  hy  due 
diligence  on  the  part  of  its  servants,  to  have  seen  the  per- 
son crossing  its  track  in  time  to  stop  the  train  be- 
fore striking  him;  for  such  neglect  being  a  continuing  neg- 
ligent omission  of  a  duty  is  regarded  as  the  proximate 
cause  of  the  injury.  Lloyd  v.  Railroad^  118  JS".  C,  1010; 
M^yes  v.  Railroad^  119  X.  C,  758. 

In  the  case  before  the  court  the  plaintiff's  servant  gave 
no  attention  to  his  surroindin^s.  There  ^as  nothino:  to 
threaten,  the  safety  of  the  horse  of  which  he  was  in  charge, 
if  he  had  only  exercised  a  half  reasonable  fore3ight.  He 
allowed  some  person  behind  him  to  distraot  his  attention, 
and  turning  his  head  backwards  allowed  the  horse  to  go 
right  into  the  moving  train.  He  made  no  effort  t3  stop 
him,  if,   indeed,  he  saw   the  animal  when  he  was  struck. 
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It  was  argued  here  that  under  Section  2326  of  The  Code^ 
the  killing  of  the  horse  having  been  proved,  the  same  was 
prima  facie  evidence  of  negligence  on  the  part  of  the  de- 
fendant—the  action  having  been  commenced  within  the 
time  prescribed  by  the  Statute.  The  court,  in  construing 
this  Statute  in  the  case  of  Doggett  v.  Railroad^  81  N.  C, 
459,  held  that  *^the  force  of  the  presumption  only  applies 
when  the  facts  are  not  known,  or  when  from  the  testimony 
they  are  uncertain  There  is  no  uncertainty  about  the  facts 
as  brought  out  in  the  testimony  in  this  case,  and,  as  we 
have  said  in  the  beginning,  they  are  undisputed.  From 
them,  in  our  opinion,  but  a  single  inference  can  be  drawn, 
and  that  is  that  the  plaintiff^s  servant's  conduct  was  the 
proximate  cause  of  the  accident  by  which  the  horse  was 
killed,  or  as  stated  in  Hardison,  v.  Railroad^  ab  this  term, 
the  presumption  is  rebutted.     There  is  no  error. 

No  Error. 


C.  W.  HARBISON  v.  ATLANTIC  AND  NORTH  CAROLINA 

RAILROAD  COMPANY. 

Action  for  Damages — KUling  Stock — Negligence —  Presumption — 

Directing  Verdict, 

1.  The  Statute  (Section  2226  of  The  Code)  applies  to  all  cases  of  killing 

stock  by  a  railroad  and  while  the  presumption  of  negligence  arising 
from  the  killing  may  be  rebutted,  it  is  only  where  the  undisputed 
facts  show  there  was  no  negligence  that  the  trial  judge  should  di- 
rect a  verdict  for  the  defendant. 

2.  Where,  in  the  trial  of  an  action  against  a  railroad  company  for  killing 

stock,  the  plaintiff  showed  the  killing  and  that  the  action  was 
commenced  within  six  months  thereafter  and  the  defendant  intro- 
duced evidence  tending  to  show  that  it  was  not  negligent,  it  was 
error  to  direct  a  verdict  for  the  defendant. 
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Action  for  damages  against  the  defendant  railroad  com- 
pany for  Icilling  stock,  tried  on  appeal  before  Rohinson^  «/., 
and  a  jury,  at  Fall  Term,  1896,  of  Cra.ven  Superior  Court. 
After  plaintiff  had  proved  the  killing  of  his  cow  by  the  de- 
fendant's freight  train,  within  sis  months  before  commence- 
ment of  the  action,  the  defendant  introduced  the  engineer, 
Mho  testified  thac,  while  he  was  giving  the  alarm  for  a  flock 
of  cattle  ahead,  the  cow  rushed  into  the  engine  from  a  five 
foot  ditch;  that  he  could  not  have  seen  her,  though  the 
track  was  straight  arid  one  could  see  up  and  down  it  fur 
half  a  mile.  The  fireman  testified  that  he  saw  the  cattle 
ahead,  but  did  not  see  the  cow  until  she  came  up  out  of 
the  ditch. 

Plaintiff  then  introduced  a  witness,  who  testified  as 
follows: 

*'It  was  thirty  steps  from  the  bridge  to  where  she  was 
struck,  and  she  was  dragged  thirty  steps.  I  heard  the 
train  blowing.  I  saw  a  cow's  tracks  in  middle  of  track  at 
a  point  just  before  the  point  at  which  the  train  struck  the 
cow.'* 

His  Honor  instructed  the  jury  that  the  plaintiff  had  failed 
to  make  out  a  case  of  negligent  killing  against  tne  defend- 
ant and  that  they  should  answer  the  first  issue  *^Xo." 
The  jury  so  found. 

The  plaintiff  moved  for  a  new  trial  upon  the  ground  of 
error  in  law  in  the  instructions  given  the  jury  by  the  court 
upon  the  question  of  negligence. 

The  motion  was  refused  and  plaintiff  appealed. 

Messrs.  L.  J.  Moore  and  D.  L.  Wardy  for  plaintiff  (ap- 
pellant). 

Messrs.  P.  M.  Pear  sail  and  Clark  Jk  Gnion^  for  defend- 
ant. 

FuRCHEs,  J. :  This  action  was  commenced  in  the  court  of 
a  justice  of  the  peace  to  recover  damages  for  killing  a  cow. 
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The  plaintiff's  evideDce  Bhowod  that  defendant's  train  ran 
over  plaintiff's  cow  and  killed  her  and  that  this  action  was 
commenced  within  less  than  three  months  thereafter  and 
rested  his  case.  The  defendant  introduced  evidence  tend- 
ing to  show  there  was  no  negligence  on  the  part  of  the  de- 
fendant in  killing  the  cow,  and  rested. 

At  the  close  of  the  evidence  the  court  instructed  the  jury 
as  follows:  '^That  plaintiff  had  failed  to  make  out  a  case  of 
negligent  killing  against  the  defendant,  and  that  tbey 
should  answer  the  first  issue  "No,'  "  and  the  jury  found  the 
issue  as  directed  oy  the  court  for  the  defendant. 

The  plaintiff  moved  for  a  new  trial  for  misdirection  to 
the  jury.  This  motion  being  overruled  and  judgment  for 
the  defendant,  plaintiff  appealed. 

There  was  error  in  the  instructions  given  to  the  jury,  for 
which  the  plaintiff  is  entitled  to  a  new  trial. 

When  the  plaintiff  showed  the  killing  and  that  the  action 
had  been  commenced  within  less  than  six  months  thereafter, 
this  in  law  made  a  prima  facie  case  of  negligence  against 
the  defendant.     Section  2326  of  The  Code. 

Under  this  Statute,  as  we  understand  it,  at  the  close  of 
plaintiff's  evidence  (if  the  defendant  had  introduced  no 
evidence),  it  would  have  been  the  duty  of  the  court  to  in- 
struct the  jury  to  find  the  first  issue  for  the  plaintiff.  But 
as  the  defendant  introduced  evidence  tending  to  show  there 
was  no  negligence  on  the  part  of  defendant  in  killing  the 
cow — that  is.  to  rebut  the  presumption,  ox  prima  fa^i^  case 
of  the  plaintiff— it  then  became  an  issue  of  fact,  which 
could  not  be  found  by  the  court  and  should  ha^e  been  left 
to  the  jury. 

It  is  true  that  it  has  been  saxd  in  Doggett  v.  Railroad^  81 
N.  C,  459,  and  in  Durham  v.  Railroad^  82  N.  C,  352, 
thai,  whertj  the  facts  are  know  n  and  show  there  was  no  neg- 
ligence  on  the   part  of  the   railroad,  this  statutory  pre- 
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sumption  does  not  apply.  If  this  statement  of  the  law  is 
correct  it  does  not  apply  to  the  case  under  consideration. 
For  in  this  case  the  facts  were  not  known — that  is,  they 
were  disputed. 

But  it  seems  to  us  th£kt  the  language  used  by  the  court 
in  Doggett  v.  Railroad^  and  Durham  v.  Railroad^  supra^ 
is  calculated  to  produce  an  erroneous  impression  and  that  it 
would  have  been  much  more  accurate  to  have  said  the 
priina  facie  case  created  by  the  Statute  is  rebutted  where 
the  undisputed  facts  show  there  was  no  negligence  on  the 
part  of  the  defendant,  than  it  v/as  to  say  the  Statute  did 
not  apply  to  such  a  case.  There  is  no  exception  in  the 
Statute.  It  IS  in  terms  general  and  applies  alike  to  all 
cases  of  killing  stock  by  a  railroad.  But  th\^ pri7na  facie 
case  may  be  rebutted,  and  that  is  what  we  suppose  the 
court  meant  in  the  case  of  Doggett  and  Durham,  s^cpra. 

Error  ana  New  Trial. 


W.  A.  NICHOLS  V.  THE  NORFOLK  AND  CAROLINA  RAILROAD 

COMPANY. 

Action  for  Damages — Permanent  Injury  to  Land  by  Construc- 
tion of  Railroad — Pleading — Statute  of  Limitations. 

1.  In  an  action  against  a  railroad  company  for  injury  to  plaintiflTs  land 

by  the  construction  of  defendant's  roadbed,  an  allegation  in  the 
complaint  that  the  fertility  of  plaintiff's  land  was  almost  wholly 
destroyed  by  such  construction,  and  thereby  rendered  unfit  for 
agricultural  purposes,  was  notice  to  the  defendant  that  the  action 
was  for  permanent  damages. 

2.  Befoie  the  act  of  1895  (Ch.  224)  a  railroad  could  acquire  the  prescrip- 

tive right  to  pond  water  on  adjacent  lands  only  by  subjecting  itself  to 
an  action  for  the  injury  continuously  for  twenty  years. 

3.  The  Legislature  may  reduce  or  extend  the  time  within  which  an  action 

may  be  brought,  subject  to  the  restriction  that  when  the  limitation 
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is  shortened  '^a  reasonable  time  must  be  given  for  the  commence- 
ment of  an  action  before  the  statute  works  a  bar. " 

4.  Ch.  224,  Acts  of  1895,  reducing  the  time  for  bringing  actions  against  a 
railroad  company  for  permanent  injury  to  land,  caused  by  the 
construction  or  repair  of  defendant's  road,  to  five  years,  does  not 
apply  to  a  suit  begun  before  its  passage. 

Civil  action,  begua  January  10,  1894,  tried  before  Rob- 
inson,  «/.,  and  a  jury,  at  Fall  Term,  1896,  of  Bertie  Su- 
perior Court.  The  case  had  been  form'^rly  heard  at  Spring 
Terra,  1896,  b^  Graham,  Judge,  and  a  jury,  upon  these 
issues: 

1.  Has  the  land  of  the  plaintifif  been  damaged  by  the 
negligent  and  unskillful  cocstruotion  of  the  defendant's 
roadbed  and  ditches?     Answei :  Yes. 

2.  What  amount  of  damages  has  the  plaintifif  suffered,  if 
any?     Answer:   $500. 

The  court  (Judge  Graham)  set  aside  the  issue  as  to  dam- 
ages, and  this  issue  alone  was  tried  before  Judge  Robinson 
at  this  term. 

The  plaintifif  introduced  himself  and  other  witnesses  to 
show  that  his  land  has  been  permanently  damaged,  because 
of  the  negligent  and  unskillful  construction  of  defendant's 
roadbed  and  ditches,  to  the  amount  claimed  by  him. 

The  plaintifif  testified  that  the  first  damage  suffeied  by 
him  was  in  1888  or  1889;  that  road  and  ditches  were 
built  in  188r,  and  he  tended  his  land  for  three  years  there- 
after, when  he  v  as  compelled  to  abandon  it  because  of  said 
damages.     This  evidence  was  uncontradicted. 

There  was  evidence  on  the  part  of  the  defendant  tendmg 
to  show  that  the  damage  was  not  no  great  as  claimed  by 
plaintifif. 

The  defendant,  in  apt  tim3,  requested  the  court  to  charge 
the  jury  as  foUowg: 

*'The  purpose  of  this  action  being  to  reccver  for  perma- 
nent damages  to  the  plaintifif's  land,  and  it  being  found  in 
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this  case  that  the  damages  sastained  ha\e  come  to  the  plain- 
tiff because  of  the  defective  coostruction  of  the  defendaat's 
railioad,  and  it  appearing  from  plaintiff's  evidence,  uncon- 
tradicted, that  the  first  Injury  complained  of  to  this  land 
occurred  in  1888  or  1889,  the  plaintiff's  claim  is  barred  by 
the  Statute  of  Limitations,  and  he  cannot  recover."  This 
charge  the  court  refused  to  give,  and  defendant  excepted. 

The  court  charged  the  jury,  among  other  things,  '*the 
defendant  could  only  acquire  the  prescriptive  right  to  pond 
water  on  plaintiff's  land  by  subjecting  itself  to  an  action 
for  the  injury  continuously  for  twenty  years;  and  as  it  is 
admitted  the  road  was  not  built  until  1887,  the  court  holds, 
as  a  matter  of  law,  that  the  action  is  not  barred  by  the 
Statute  of  Limitations."  To  this  charge  the  defendant 
excepted. 

Thereupon  the  jury  rendered  a  verdict  upon  the  issue  as 
to  damages  for  plaintiff  for  $800,  and  from  the  refusal  of  a 
motion  for  a  nev^  trial,  &c.,  the  defendant  appealed. 

3tr,  Francin  D.   Winston^  for  plaintiff. 
Messrs.  John  Z.  B ridgers  ^nd  George  Cowper^  for  defend- 
ant (appellant). 

Cla.bk,  J.:  The  allegation  in  the  complaint  that  tbe  fer- 
tility of  the  plaintiff's  land  ras  almost  wholly  destroyed, 
and  thereby  rendered  unfit  for  agricultural  purposes,  vvas 
notice  to  the  defendant  that  the  action  was  for  permanent 
damages  (ParA^^r  v.  Railroad^  HON.  C.,677,  and  cases  there 
cited),  and  the  defendant's  prayer  for  instruction  was  also 
based  upon  such  being  the  nature  of  the  action.  The  court, 
therefore,  properly  refused  to  charge,  as  prayed,  and  in- 
structed the  jury  that  the  action  would  be  barred  only  by 
the  lapse  of  twenty  years.  This  was  held  in  Parker  v.  Rail- 
Toady  Hupra^  which  action,  like  the  present,  was  begun  be- 
fore the  Act  of  1895,  Ch.    224,  which  reduces  the  limita- 

120—63 
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lion  for  an  action  against  the  railroad  company  ^^for  damages 
caused  by  the  construction  of  said  road  or  repairs  thereto' ' 
to  five  years,  and  also  requires  that  the  jury  ^^shall  assess 
the  entire  amount  w^hioh  the  parcy  aggrieved  is  entitled  to 
recover  by  reason  of  the  trespass  on  his  property.''  The 
evident  meaning  of  this  A.ct  is  that  hereafter,  in  all  actions 
against  railroads  for  injuries  from  construction  or  repair  of 
the  road,  the  permanent  damages  must  be  assessed.  It  is 
settled  beyond  controversy  that  while  the  Legislature  has 
the  power  to  extend  or  reduce  the  time  in  which  an  action 
may  be  brought,  this  is  subject  to  the  restriction  that 
Tihen  the  limitation  is  shortened  ^'a  reasonable  time  must 
be  given  for  the  commencement  of  an  action  before  the  Statute 
worksabar.'-  Strickland  v.  Draugharij  91 N.  C,  103,.and 
oases  there  cited;  Cooly  Const.  Lim.  450  (8th  Ed.)  and 
cases  there  cited.  This  action,  having  been  institued  before 
the  passage  of  the  Act,  is  not  affected  by  it. 

No  Error. 


D.  B.  BEACH  and  wife  v.  WILMINGTON  AND  WELDON  RAILROAD 

COMPANY. 

Action  for  Damages — Injury  to  Land  bjj  Construction  of  Rail- 
road— Ponding  Water  on  Land — Compensation — Presump- 
tion— Statute  of  Limitations. 

1.  In  an  action  for  damages  to  lands  resulting  from  the  construction  of 
a  railroad  (which  action,  on  the  trial,  was  treated  as  one  for  per- 
manent damages)  it  appeared  that  the  railroad  was  constructed  in 
1889,  and  that  the  plaintiflfs  acquired  title  in  1890  and  commenced 
their  action  in  1893.  There  was  no  evidence  that  the  damage  was 
caused  simultaneously  with  the  construction  of  the  railroad,  but  it 
appeared  that  it  was  the  result  of  the  gradual  filling  up  of  plain- 
tiffs' drains  by  deposits  discharged  from  defendant's  ditches ; 
Heldf  that,  in  such  case,  there  can  be  no  presumption  that  the  per- 
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manent  damage  occurred  before  the  plaintiflfs  ownership,  and 
plaintiflTs  action  is  not  barred.  (Clark  and  Montgomery,  J.  J., 
dissenting). 

2.  A  railroad  company's  right  to  discharge  its  ditches  on  adjacent  lands 
is,  in  eflfect,  an  easement  appurtenant  to  the  right  of  way,  for 
which  payment,  as  permanent  damage,  may  b^  required  by  the 
owner  of  the  servient  estate. 

Civil  action,  by  plaintiffs,  for  daioages  to  their  land, 
caused  by  the  construction  of  defendant's  road,  tried  before 
Graharn^  e/.,  and  a  jury,  at  Septemer  Term,  1895,  of  Pitt 
Superioi  Court. 

B.  D.  Beach,  for  the  plaintiffs,  testified  that  he  and  his 
wife  had  been  in  the  possession  of  the  lands  on  Briery 
Swamp,  described  in  the  complaint,  clearing,  cultivating 
and  residing  upon  them  continuously  since  1871.  Record 
of  division  of  lands  of  Albert  Moore  ^as  introduced,  in 
which  both  tracts  of  land  described  in  the  cone  plaint  were 
allotted  to  the  feme  plaintiff  in  1890  did  not  go  into 
possession  of  Mill  Branch  tract  till  1890.  There  was  testi- 
mony tending  to  show  that  the  crops  on  both  tracts  bad 
b&en  damaged  by  the  defendant  during  the  three  years  next 
preceding  the  institution  of  this  suit,  which  was  begun  in 
June,  1893.  The  railroad  was  constructed  in  1889.  The 
defendant  requested  the  court  to  instruct  the  jury  as  fol- 
lows: ''That  it  is  admitted  that  the  defendant's  railroad 
was  constructed  during  the  year  1889,  and  if  you  believe 
the  plaintiffs'  evidence,  the  plaintiffs  acquired  title  to  the  land 
in  the  year  1890;  that  the  original  trespass  or  cause  of 
damage  was  done  by  the  construction  of  defendants  railroad 
in  1889,  and  the  plaintiffs  not  being  the  owners  of  the  land 
at  the  time  the  original  trespass  was  committed  cannot  sus- 
tain their  action  and  are  not  entitled  to  recover  anything 
in  this  action."  The  court  declined  to  give  the  instruction; 
defendant  excepted.  Judgment  was  rendered  for  the 
plaintiffs  for  $2,000  and  costs,  and  defendant  appealed. 
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Messrs.  Blount  (&   Fleming^  for  plaintiff. 

Mr.  John  L.  Bridgers^  for  defendant  (appellant). 

Douglas,  J. :  This  action  was  begun  in  1893.  The  com- 
plaint, among  other  things,  alleges  the  ownership  of  the 
land;  its  previous  propei  drainage  by  the  plaintiffs;  the 
construction  of  the  branch  road  in  1889  and  the  injury 
resulting  from  the  diversion  of  the  water.  Paras^raphs  5 
and  6  are  as  follows: 

'^5.  That  in  the  construction  of  its  road  lihe  defendant 
dug  or  caused  to  be  dug  a  ditoh  on  each  side  of  this  bed  of 
said  road,  whereby  a  large  and  unusual  volume  of  water 
ivas  diverted  from  its  natural  chaneland  proper  course  and 
turned  upon  the  lanils  and  into  the  canal  and  ditches  of  the 
plaintiffs,  thereby  flooding  the  lands  and  choking  the  ditches 
with  sand,  mud  and  trash  so  that  the  diverted  v^aters,  as 
^  ell  as  the  waters  of  the  plaintiffs'  lands,  become  ponded 
upon  the  said  lands,  rendering  the  samo,  which  heretofore 
yielded  good  crops,  worthless,  or  nearly  so,  for  purpose  of 
agriculture. 

"6.  That  by  reason  of  said  diversion  of  waters  and  ob- 
struction to  the  fall  of  plaintiffs'  canal  and  ditches  the 
defendant  has  vt  ithin  the  three  years  next  before  the  bring- 
ing of  this  action  negligently  and  unlawfully  caused  large 
quantities  of  v^ater  to  be  poured  upon  the  lands  of  the 
plaintiffs  to  the  great  damage  of  the  land  and  the  crops 
growing  thereon,  to- wit,  five  hundred  dollars." 

The  defendant  requested  the  court  to  instruct  thejury  as 
follows:  ^^That  it  is  admitted  that  defendant's  road  was 
constructed  during  the  year  1889,  and  if  you  believe  the 
plaintiffs'  evidence,  the  plaintiffs  acquired  title  to  the  land 
in  the  year  1890;  that  the  original  trespass  or  cause  of 
damage  was  done  by  the  construction  of  defendant's  road 
in  1889,  and  the  plaintiffs,  not  being  the  o^^  ners  of  the  land 
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at  the  time  of  the  original  trespass  was  cominitted,  camiot 
sustain  their  action  and  are  not  entitled  to  recover  anything 
in  this  action.'^  This  instraotion  was  refused  and  defend- 
ant excepted,  which  is  the  only  exception  before  us. 

We  think  the  instruction  was  properly  refused.  The 
juiy  found  that  the  plaintiffs  were  the  owners  and  in 
possession  of  the  land,  and  no  other  issue  on  this  point  was 
submitted,  or  tendered  by  the  defendant.  All  of  the  issues 
were  found  in  favor  of  the  plaintiffs. 

It  appears  from  the  evidence  that  these  lands  belonged 
to  the  feme  plaintiff,  having  been  allotted  to  her  in  1890  in 
the  division  of  her  father's  lands.  When  her  father  died 
does  not  appt^ar,  but  certainly  before  the  division  of  his 
land^  in  LS90.  The  plaintiffs  are  sli>wii  to  have  badu  in 
actual  possession  of  oae  tract  when  the  road  vvas  buiU  in 
1889. 

Theaction  was  brought,  apparently,  to  recover  continuing 
damages  for  the  three  years  next  preceding,  but  by  con- 
sent, or  at  least  without  objection,  the  issaes  were  sub- 
mitted covering  only  peimanent  damages.  When  this  per- 
manent damage  occurred  does  not  appear,  further  than  by 
the  allegation  in  the  complaint  that  the  injuries  complained 
of  were  within  three  years  next  preceding  the  bringing  of 
the  action.  The  ditches,  dug  in  1889,  when  the  road  was 
built,  were  the  primary  cause  of  the  permanent  damage, 
but  the  damage  itself  immediately  resulted  from  the  filling 
up  of  the  plaintiffs'  ditches  v^ith  sand,  mud  and  trash,  so 
that  the  diverted  waters,  as  ivell  as  the  waters  of  the  plain- 
tiffs' land,  became  ponded  upon  the  said  lands,  thereby 
rendering  thorn  practically  worthless.  These  lands  were 
not  immediately  on  the  railroad  or  adjacent  to  the  right  of 
way,  and  it  is  evident  that  the  damage  could  not  have 
oconrred  simultaneously  with  the  construction  of  the  road. 
The  cause  must  precede  the  effect  and,  as  ditches  do  not  fill 
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np  instantly,  considerable  time  may  have  intervened.  There 
can,  therefore,  be  no  presumption  that  the  permanent  dam- 
ag  occurred  before  the  plaintiffs'  ownership,  and  we  find  no 
evidence  to  that  effect. 

The  case  of  Ridley  v.  Rail/road^  118  N.  0.,  996,  cited 
and  approve  in  Parker  v.  Rail/road^  119  N.  C,  677,  lays 
down  the  rule  that  ^'the  Statute  of  Limitations  begins  to  run 
in  such  cases,  not  necesarily  from  the  construction  of  the 
road,  but  from  the  time  when  the  first  injury  was  sus- 
tained." This  means,  of  course,  the  first  svbstantial  in- 
jury, as  it  would  be  a  hardship  to  require  a  plaintiff  to  bring 
an  action  when  his  recovery  would  necessarily  be  merely 
nominal,  and  yet  would  be  a  bar  to  any  future  action.  The 
same  rule  would  apply,  by  analogy,  where  the  fiist  substan- 
tial damage  occurred  after  a  change  in  ownership.  The 
word  ^'permanent,"  as  applied  to  injuries  and  damages,  is 
apt  to  to  mislead,  as  it  is  used  not  only  in  cases  where  the 
damage  is  all  done  at  once,  as,  for  instance,  in  the  tearing 
down  of  a  house,  but  also  to  those  cases  where  the  damage 
is  continuing  and  prospective.  In  these  latter  cases  the 
damage  is  called  ^'permanent,"  because  it  proceeds  from  a 
permanent  cause  and  will  probably  continue  indefinitely  as 
the  natural  effect  of  the  same  cause.  Sucb  is  the  case 
where  the  cause  is  apparently  permanent  and  the  damage 
necessarily  continuing  or  recurrent.  The  interest  and  con- 
venience of  the  public  will  not  permit  the  abatement  of  the 
nuisance,  and  the  lavt  does  not  contemplate  an  indefinite 
succession  of  suits.  Therefore,  a  lump  sum  is  recoverable, 
at  the  demand  of  either  party,  in  consideration  cf  which 
the  defendant  acquires  the  right  to  discharge  its  ditches 
upon  the  plaintiff's  land.  This  is  nothing  more  than  an 
easement  appurtenant  to  the  defendant's  right  of  way. 
The  amount  recovered  is  not  the  estimated  sum  of  all  future 
damages  expected  to  result  from  a  continuing  trespass,  for 
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snch  damages*  running  indefiDitely,  perhaps  forever,  would 
be  utterly  incapable  of  calculation;  and,  moreover,  it^vould 
be  giving  the  defendant  a  right  to  commit  a  ^  rong.  The 
sum  recoverable  is  the  damage  done  to  the  estate  of  the 
plaintiff  by  the  appropriation  to  the  easement  of  so  much 
of  his  land,  or  such  use  thereof  as  may  be  necessary  to  the 
easement.  The  right  of  leading  and  discharging  surface 
water  over  or  upon  the  land  of  another  is  always  enume- 
rated among  the  usual  easom  en  ts  recognized  both  by  th  e  com  - 
mon  and  civil  law. 

It  is  true,  it  has  been  sometimes  said  that  easements  are 
acquired  only  by  grant  or  prescription,  but  this  applies  only 
as  between  private  parties  and  is  usually  a  mere  denial  of 
assessment  by  parol.  It  does  not  apply  to  condemnation 
proceedings  or  other  actions  in  the  nature  thereof.  Indeed, 
this  court  has  held,  in  Bliie  v.  Railroad^  117  N.  C,  on  p. 
649,  that  nothing  but  an  easement  can  be  acquired  by  judg- 
ment of  condemnation.  While  the  opinion  does  not  use 
the  word  '^easement,"  it  accurately  aescribes  an  easement, 
and  does  use  the  appropriate  term  '^servient  tenement,' '  as 
applied  to  the  land  itself.  The  right  of  the  defendant  to 
hereafter  discharge  its  ditches*  upon  the  lands  in  question 
being  an  easement,  acquired  only  by  the  result  of  this  ac- 
tion, the  plaintiffs  are  cleaily  entitled  to  the  damages  re- 
sulting from  the  acquisition  of  the  easement.  There  is  no 
allegation  that  the  railroad  company  has  ever  paid  any 
damages  to  any  one  for  this  injury  or  in  consideration  of  the 
easement. 

In  the  argument  of  this  case  before  us,  counsel  insisted 
that  the  opinions  of  this  court  in  Ridley's  and  Parker's 
cases,  ^?/;?ra,  are  mutually  inconsistent,  and  that  one  or  the 
other  would  necessarily  be  overruled  in  the  decision  of  the 
case.  Although  the  Statute  of  Limitations  is  not  raised  in 
this  case,  we  have  carefuly  examined  the  cases  above  cited 
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and  can  find  no  such  inconsistencies  and  certainly  none  re- 
lating to  the  principles  herein  involved. 

The  judgment  of  the  court  below  is  affirmed. 

MoNTGOMEKY,  J.,  disscDtlDg:  This  actioD  was  commenced 
in  1893.  The  defendant's  road  was  constructed  in  1889. 
The  plaintiff  alleges,  with  sufficient  clearness,  that  the  land, 
of  which  he  was  in  the  possession,  was  permanently  injured  by 
the  unskillful  construction  of  its  load  way  and  ditches  by 
the  defendant  company.  The  fifth  section  of  the  complaint 
alleges  ''that  in  the  construction  of  its  saJd  road,  the  de- 
fendant dug  or  caused  to  be  dug  a  ditch  on  each  side  of 
the  bed  of  said  road,  whereby  a  large  and  unusual  volume 
of  water  was  diverted  from  its  natural  channel  and  proper 
course,  and -turned  upon  the  lands  and  into  the  canal  and 
ditches  of  the  plaintiff,  thereby  flooding  the  lands  and  chok- 
ing the  ditches  with  sand,  mud  and  trash,  so  that  the  di- 
verted waters  as  well  as  the  waters  of  the  plaintiff's  land 
became  ponded  upon  the  said  land,  rendering  the  same, 
which  heretofore  yielded  good  crops,  worthless  or  nearly 
so  for  purposes  of  agriculture."  In  another  paragraph  of 
the  complaint  (the  sixth)  the  plaintiff  alleged  that,  by  reason 
of  the  diversion  of  water  and  the  obstructions  complained 
of,  the  land  had  been  damaged,  and  also  that  the  crops 
grown  thereon  have  been  injured  within  three  years  next 
before  the  bringing  of  this  suit. 

The  question  of  damages  for  a  continuing  injury,  such  as 
might  be  recovered  upon  the  theory  of  abating  a  nuisance, 
and  raised  by  the  sixth  paragraph  of  the  complaint,  seems 
to  have  been  abandoned  on  the  trial  and  the  is^ue  which 
was  submitted  to  the  jury  was  on  the  matter  of  permanent 
injury  to  the  land.  In  fact,  in  the  argument  here,  it  was 
admitted  that  by  consent  in  the  trial  below  the  action  was 
tried  on  the  issue  whether  the  land  had  been  pernanently 
injured  or  not. 
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The  land  alleged  to  have  been  danaged  was  described  in 
the  complaint  as  consisting  of  two  tracts,  Briar  Swamp  and 
Mill  Branch.  The  plain tiHs  had  been  in  possession  of  the 
first  named  tract  since  1871,  and  the  other  since  1890. 
Both  tracts  were  allotted  to  i}iefeme  plaintiff  in  the  parti- 
tioi  of  the  land  of  Albert  Moore  in  1890. 

The  defendant  requested  the  court  to  instruct  the  jury 
^Hhat  it  is  admitted  that  the  defendant's  railroad  was  con- 
structed  during  the  year  1889,  and  if  you  believo  the  plain- 
tiffs^ evidence,  the  plaintiffs  acquired  title  to  the  land  in 
1890;  that  the  original  trespass  or  cause  of  damage  was 
done  by  the  constructing  of  defendant's  railroad  in  1889, 
and  the  plaintiffs,  not  being  the  cwneis  of  the  land  at  the 
time  the  original  tresspass  was  committed,  cannot  sustain 
their  action  and  are  not  entitled  to  recover  anything  in  this 
action.''  The  court  declined  to  give  the  instruction.  It 
ought  to  have  been  given.  The  plaintiffs  alleged  that  the 
damage  was  done  by  the  catting  of  the  ditches  along  the 
defendant's  railroad  in  1889,  and  there  was  no  allegation 
of  permanent  injury  to  the  land  at  any  other  time  At 
that  time  (1889)  the  plaintiffs  had  no  title  to  either  of  the 
tracts  of  land.  They  could  not  recover  for  permanent  in- 
jury to  the  land,  because  they  were  not  its  owners.  The 
only  right  they  had  in  1889  was  that  of  possession. 

The  counsel  who  argued  the  case  before  this  court  seemed 
to  think  that  there  were  some  inconsistencies,  especially  as 
to  the  application  of  the  Statute  of  Limitations,  in  the  cases 
of  Ridley  v.  Railroad^  118  N.  C,  1010;  and  Parker  v. 
RwHroad^  118  N.  C.  996.  I  have  examined  those  appeals 
and  can  see  no  inconsistency. 

In  Ridley*s  case,  on  p.  1019,  four  principles  of  law  were 
deduced  and  held  to  be  decisive  of  the  questfons  involved 
in  that  appeal.  In  Parker's  case  the  sam3  rulings  were  ap- 
proved.    No.  4  of  the  deductions  referred  to  in  Ridley's  case 

120—64 


506  IN  THE  SUPREME  COURT.  [120 

Beach  v.  Railroad  Companv. 

was  ia  the  words:  ^ 'The  Statute  of  Limitations  begins  to 
run  in  such  cases,  not  necessarily  from  the  construction  of 
the  road,  but  from  the  time  when  the  first  injury  iias  sus- 
tained;" and,  in  Parker^s  case,  the  court  said  ''the  right 
of  action  accrues  in  such  cases  when  the  first  injury  is  sus- 
tained.'* This  last  statment  was  intended  to  be  that  of 
the  general  rule.  There  may  l»e  cases,  however,  where  the 
action  necessarily  should  be  brought  at  the  time  of  the  con- 
struction of  the  road,  as  where  the  injury  is  manifestly  per- 
manent, and  done  at  once  by  the  construction  of  the  road, 
and  is  dependent  upon  no  contingency. 

The  rule,  as  announced  in  Eidley's  appeal,  had  i*i  view 
such  cases,  as  vvell  as  those  where  the  first  injury  was  the 
beginning  of  the  running  of  the  Statute. 

Clark,  J.,  dissenting:  I  concur  in  the  dissent  of  Mr. 
Justice  Montgomery.  Since  the  Act  of  1895,  Oh.  224,  all 
damages  accruing  from  the  construction  of  a  railroad  must 
be  sued  for  viithin  five  years  and  the  entire  amount  of  dam- 
ages must  be  recpvered  in  one  action.  This  is  a  very  just 
enactment  and  piotects  such  corporations  from  the  oppres- 
sion of  being  sued  again  and  again  ad  infinitum  on  the 
ground  of  continuing  damages.  But  this  action  was  in- 
stituted before  the  passage  of  the  Act  and  is  governed  by 
the  former  law  which  permitted  the  plaintiff  to  bring,  at 
his  option,  an  action  for  permanent  damages,  in  which  case 
the  entire  damages,  "past,  present  and  prospective,"  could 
be  sued  for  in  one  action  to  which  twenty  years  was  the 
limitation,  or,  at  plaintiff's  election,  from  time  to  time, 
actions  could  be  brought  for  the  continuing  damages,  in 
which  actions  the  recovery  v^as  limited  to  damages  accru- 
ing \iithin  three  years.  Ridley  v.  Railroad^  118  N".  C, 
996;  Parker  v.  Railroad,  119  JST.  vJ.,  677. 

Here  the  complaint  could  have  been  construe!  either  as 
action  for  permanent  damages  or  for  the  continuing  an- 
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nDal  damages  and  the  plaintiif  oould  elect  which  remedy  he 
would  pursue.  Lewis  v.  Railroad^  N.  C,  179;  Stokes  v. 
Taylor,  104  K  C,  394;  Fulps  v.  Moek,  108  N.  C.^  601; 
Holden  v.  Warren,  118  N.  C,  326;  /Sam«  v.  PWc(3,  119  N. 
C,  572  (on  page  572).  The  plalntiflf  and  defendant  agreed 
npon  treating  this  as  an  action  for  permanent  damages  and 
an  issue  on  that  aspect  of  the  case  was  submitted  by  con- 
sent. It  ^was  tried  as  such,  and  there  was  consequently 
error  in  refusing  the  prayer  of  the  plaintiff.  The  allegacion 
of  the  complaint  and  the  proof  was  that  the  permanent 
damage  was  sustained,  if  at  all,  in  1889.  The  Statute 
necessarily  ran,  therefore,  from  that  year,  and  as  it  further 
appeared  that,  as  to  one  tract  at  least,  the  plaintiff  was  not 
the  owner  thereof  till  1890,  it  was  error  to  grant  him  judg- 
ment. The  case  should  go  lack  for  a  new  trial,  when  the 
plaintiff  may  elect  to  take  a  non-suit  as  to  damages  for  that 
tract,  or  the  court  may,  in  its  discretion,  permit  him  to 
amend  the  complaint  so  as  to  sue  for  the  continuing  dam- 
ages only.  It  \^ould  seem  clear  that  a  person  acquiring 
title  to  any  property — whether  real  oi  personal — in  1890 
cannot  lecover  damages  for  a  permanent  impairment  or 
injury  inflicted  upon  that  property  in  1889  before  he  Re- 
quired it.  Salisbury  v.  Railroad,  98  N.  C,  465  (on  p. 
471). 
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A.  D.  WILLIS  V.  THE  ATLANTIC  AND  DANVILLE  RAILROAD 

COMPANY. 

Action  for  Damages — Principal  and  Agent — Master  and  Ser- 
vant— Authoritg  of  Section  Master — Evidence, 

1.  Where  an'  aj?ency  is  limited  it  is  the  duty  of  the  person  dealing  with 

the  agent  to  ascertain  its  value  and  extent  of  his  authority  and  to 
deal  with  him  accordingly. 

2.  A  section  master  of  a  railroad  has  such  general  authority  only  as  is  in- 

cidental to  the  duty  assigned  to  him,  and  no  power  whatever  as  to 
the  transportation  of  passengera,  and  notice  of  this  limited  author- 
ity will  be  implied  from  the  natural  and  apparent  divisions  of  the 
business  of  a  railroad  company  among  its  various  departments. 

3.  In  order  to  render  the  principal  or  master  liable  for  the  act  of  his  agent 

or  servant,  the  act  (in  the  absence  of  express  authority  to  do  it) 
must  be  one  that  pertains  to  the  business  and  one  that  is  fairly 
within  the  scope  of  the  employment. 

4.  A  section  master  of  a  railroad  company,  by  gratuitously  taking  a  per- 

son walking  along  the  track  upon  a  hand-car  in  use  by  him  in  the 
performance  of  his  duties,  cannot  thereby  render  bis  principal  lia- 
ble as  a  common  carrier  to  such  person  as  a  passenger. 

5.  When  a  person  riding  on  a  hand-car  with  a  section  master  is  injured 

by  collision  with  a  train,  a  conversation  after  the  accident  between 
the  section  master  and  the  conductor  of  the  colliding  train  is  inad- 
missible as  part  of  tm  gegiae, 

6.  In  the  trial  of  an  action  for  damages  for  injuries  to  a  person  who  was 

hurt  while  riding  on  a  hand-car  in  use  by  the  section  master  of  a 
railroad,  it  was  competent  for  the  defendant  to  show  the  limited 
authority  of  the  section  master  under  the  printed  rules  of  the  com- 
pany. 

Civil  action,  for  damages,  tried  before  Mclverj  «/".,  and 
a  jury,  at  Fall  term,  1896,  of  Granville  Superior  Court. 

There  was  a  .judgment  for  the  plaintiff  and  defendant 
appealed,  assigning  the  errors  referred  to  in  the  opinion  of 
the  court. 

Mesftrs   J.  A.  Long  and  J.    W,  Graham^  for  plaintiff. 
Messrs.   E,    B,     Withers^    W.   A.   Fentress  and  A.  P. 
Thorn^  for  defendant  (appellant).  • 
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Fairoloih,  C.  J.:  The  issues  siibmittea  by  the  coart, 
without  exception  by  either  party,  were:  (I)  Was  the  plain- 
tiff injured  by  the  negligence  of  the  defendant,  as  alleged 
in  the  complaint?  (2)  Was  the  plaintiff  guilty  of  contribu- 
tory negligence?  (3)  After  the  plaintiff's  negligence, 
could  the  defendant,  by  the  exercise  of  reasonable  care, 
have  avoided  injury  to  the  plaintiff?  The  jury  answered 
each  issue,  '^Yes." 

Defendant's  road  runs  from  Norfolk  to  Danville,  Va., 
and  a  section  of  it  lies  between  Danville  and  Blanch  Sta- 
tion of  several  miles  in  length,  including  Moore's  Creek 
trestle.  C.  £.  Yaughan  was  the  section  roaster  of  said 
section,  with  several  hands  at  work.  He  was  using  a 
hand  car,  which  was  used  to  carry  hands  and  tools  to  and 
from  M  ork.  The  plaintiff  was  walking  along  the  track  cf 
the  defendant  between  Moore's  Creek  and  Blanch  Station, 
VI hen  the  hand  car  passed  him,  going  towards  Blanch; 
and  he  asked  permission  to  get  on  the  hand  car  and  ride, 
and  he  w  as  permitted  to  do  so  by  the  section  master.  This 
wao  on  August  6,  1895,  and  plaintiff  says  he  was  nurt 
between  5  and  6  o'clock,  p.  m.  Four  or  five  hundred 
yards  out  from  Blanch  is  a  sharp  curve  in  the  road,  with 
banks  twenty  or  thirty  foet  high.  While  rounding  this 
curve,  an  excursion  train  from  Norfolk  strucR  the  hand 
car,  and  plaintiff  was  injured.  The  section  master  and 
hands  jumped  off  and  were  not  hurt.  The  enginaer  was 
on  the  lookout,  but  did  not  see  and  could  not  have  seen, 
tne  hand  car  in  time  to  prevent  the  collision. 

There  was  no  evidence  that  passengers  either  habitually 
or  occasionally  rode  on  this  car.  No  fare  was  paid  or 
charged.  There  was  no  arrangement  or  seats  on  it  for 
passengers,  and  it  was  used  only  for  transporting  em- 
ployees and  their  tools.  It  was  the  duty  of  the  section 
master  to  keep  the  road  and  bridges  in  repair. 
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Upon  these  facts,  the  plaintiff  alleges  that  he  ivas  a  pas- 
senger on  defendant's  road,  and  was  entitled  to  the  same 
care  and  protection  as  other  passengers,  and  th%t  defend- 
ant owed  him  the  same  duty  as  if  he  had  been  on  a  pas- 
senger train.  The  defendant  denies  this  proposition,  and 
avers  that  plaintiff  had  only  the  rights  of  any  stranger 
walking  along  the  defendant's  roadbed,  and  insists  that 
the  pel  mission  of  the  section  master  to  allow  plaintiff  to 
ride  on  the  car,  and  thereby  establish  the  relation  of  pas- 
senger and  carrier  between  the  plaintiff  and  defendant, 
was  ultra  vires.  This  is  the  principal  question  on  the 
merits  of  the  case. 

We  find  in  the  exceptions  ground  for  a  new  trial,  but  it 
will  not  be  improper  for  us  to  give  our  opinion  on  the 
principal  question.  The  law  of  common  carriers  will  not 
solve  this  question.  It  must  be  settled  by  the  principles  of 
the  law  of  agency.  The  defendant  is  a  common  carrier, 
but  every  employee  of  tno  defendant  is  its  agent  witn 
sach  po\^  ers  as  pertain  to  the  duties  of  his  department  or 
such  others  as  may  be  expressly  given  him.  And  this 
presents  the  question  whether  the  section  master,  as  an 
agent  of  the  defendant,  had  authority  to  take  the  plaintiff 
on  the  hand  car  in  such  a  way  as  to  fasten  on  the  defend- 
ant the  duties  of  a  carrier  to  him  as  a  passenger. 

It  must  be  conceded  that  any  carrier  has  a  right  to  make 
reasonable  regulations  in  the  management  of  his  business. 
He  may,  if  he  sees  fit,  have  the  freight  and  passenger 
business  carried  on  upon  the  same  train  under  one  man- 
agement, or  he  may  completely  separate  these  transactions 
by  arranging  them  in  distinct  departments.  He  may  have 
a  conductor  for  a  freight  train  and  a  conductor  for  a  pas- 
senger tiain,  but  such  conductor  would  have  very  different 
powers.  The  name  has  but  little  significance.  The  law 
\^  ould  confer  upon  one  such  authority  a8  was  incident  to 
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the  business  of  moving  freight,  and  no  authority  for  mov- 
ing passengers.  This  ^  ould  clearly  be  so  to  one  having  actual 
notice  of  such  a  division  of  the  business.  The  carrier  may 
also  arrange  and  allow  freight  to  be  carried  on  the  ''hand 
car,"  and  the  law  would  confer  on  the  section  master  such 
authoiity  as  was  incidental  to  the  business  in  v^hicb  he  was 
engaged,  but  no  authority  as  to  the  transportation  of  pas- 
sengers. In  the  great  transactions  of  commercial  business 
and  corporations,  as  railroads  and  the  like,  convenience 
requires  a  subdivision  of  their  work  among  numerous 
agents,  each  of  whom  may  have  a  distinct  employment, 
and  is  a  general  agent  in  his  particular  department,  with 
no  powers  beyond  it.  He  is  identified  with  his  master  to 
that  extent  only.  In  the  absence  of  actual  notice  of  the 
extent  of  the  power  of  these  agents,  is  there  anything  io 
the  nature  and  apparent  division  of  the  business  which 
would  imply  notice  to  a  supposed  passenger,  as  the  plain- 
as  in  this  instance?  There  is  no  real  analogy  or  re- 
semblance between  the  duties  of  a  conductor  of  a  passen- 
ger  train  and  those  of  a  section  master  in  charge  of  a 
hand  car.  A  diffeient  class  of  men  would  be  employed 
for  such  places,  and  the  principal  (the  defendant)  would 
have  a  right  to  assign  specific  and  distinctly  separate 
duties  to  each.  The  difference  in  the  appearance  of  a 
passenger  train  and  a  hand  car  would  be  significant. 
The  conveniences  of  the  iormer  and  the  inconveniences 
of  the  latter  would  suggest  to  a  wayfarer  that  one  was 
for  passengers,  and  that  the  other  was  not.  Such  evi- 
dences in  the  actual  operations  of  defendant's  business 
would  negative  the  conclusion  that  the  carrier  would  allow 
passengers  on  the  hand  car,  and  would  suggest  that  the 
authority  of  the  foreman  of  the  section  was  limited  to  the 
business  in  which  he  was  actually  engaged.  Under  such 
circumstances,    although    a  stranger  to  the  company  may 
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take  a  free  ride  with  the  foreman^s  assent,  he  could  scarcely 
t)e  regarded  as  a  passenger  and  the  defendant  as  a  car- 
rier, as  to  him. 

The  presumption,  then,  is,  that  one  riding  on  a  hand 
car  is  not  legally  a  passenger ;  and  it  would  rest  upon  him, 
under  the  circumstances  of  such  cases,  to  rebut  the  pre- 
sumption. This  he  ma}''  do  by  showing  such  general  and 
continuous  custom  of  the  agent  as  would  be  notice  to  the 
principal  and  to  the  public,  or  that  the  agent  had  express 
authority  from  his  principal,  or  that  the  rules  and  regula- 
tions did  not  inhibit  8ucfa  conduct. 

An  agent  cannot  enlarge  his  powers  by  his  own  acts. 
They  must  be  included  in  the  acts  or  conduct  of  the  princi- 
pal. When  the  agency  is  limited,  it  is  the  duty  of  the 
person  dealing  with  the  agent  to  enquire  into  the  nature 
and  extent  of  the  authority  conferred,  and  to  deal  with 
the  agent  accordingly.  Clark,  Cent.,  734;  Ferguson  v. 
Manufacturing  Go.^  118  N.  0.,  946;  Biggs  v.  Insurance 
Co.^  88  N.  C,  141.  Railroads  have  the  right,  as  before 
stated,  to  make  a  separation  betv^een  the  different  depart- 
ments of  their  business,  and,  when  this  is  done,  the  section 
master  has  such  general  authority  only  as  is  incidental  to  the 
duty  assigned  to  him,  and  no  power  whatever  as  lo  the 
transportation  of  passengers,  and  notice  of  this  limited 
authority  will  be  implied  from  the  natural  and  apparent 
divisions  of  the  business.  ''Thus,  it  will  be  seen  that,  in 
the  absence  of  express  orders  to  do  an  act,  in  order  to  ren- 
der the  master  liable,  the  act  mast  not  only  be  one  that  per- 
tains to  the  business,  but  must  also  be  fairly  within  the  scope 
of  the  authority  conferred  by  the  employment.  Wood, 
Master  and  Servant,  546.  For  illustration,  a  clerk  to  sell 
goods  suspects  th^t  goods  have  been  stolen,  and  causes  an 
arrest  to  be  made.  The  master  is  not  liable  for  the  im- 
prisonment or  for  the  assault,  because  the  arrest  was  an  act 
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which  the  clerk  had  no  authority  to  do  for  the  master,  either 
express  or  implied. 

Vie  will  now  refer  to  two  exceptions: 

First  exception:  Plaintiff  proposed  and  was  allowed, 
under  defendant's  objection,  to  prove  a  conversation  soon 
after  the  accident  between  the  section  master  and  the  con- 
ductor of  the  train.  This  was  no  part  of  the  res  gestae^  and 
was  incompetent.  Southerland  v.  Railroad  Company^  106 
N.  C,  100. 

Third  exception:  Defendant  asked  the  witness,  Vaughan : 
''What  were  the  rules  and  regulations  of  the  company  in 
regard  to  persons,  not  employees  of  the  company,  riding 
on  the  hand  cars,  and  what  was  witness's  custom  in  re- 
gard  thereto. '^  Plaintiff's  objection  was  sustained,  and 
defendanc  excepted.  The  plaintiff,  having  certainly  im- 
plied notice  of  the  limited  authority  of  tne  section  master, 
still  had  the  right  to  show  express  authority  from  the  rules 
and  regulations  of  the  company  that  he  (the  section  master) 
had  authority  to  receive  passengers  on  his  car,  and  that 
he  occasionally  did  su,  and  for  a  similar  reason  the  de- 
fendant had  the  right  to  show  that,  by  said  rules,  the  fore- 
man's authority  was  limited,  and  what  was  his  custom. 
The  exclusion  of  this  evidence  was  erroneous. 

We   need  not  examine  the  other  exceptions.     Shaw  v. 
Williams^    100  N.   C.    272;  1  Am.  and  Eng.  Enc.  Law, 
351.     See  on   this  subject  Railway   Co.    v.    Bolliiig^   59 
Ark.,  395;  Eaton  v.  Railroad  Co.^  57  N.  Y.,  382. 

Error, 
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J.  B.  STANLEY,  Administrator  of  J.  T.  Stanley,  Deceased,  v.  THE 
DURHAM  &  NORTHERN  RAILROAD  COMPANY. 

Action  for  Damages — Injury  to  Person  on  Track — Negligence 

and  Contributory  Negligence. 

1.  A  person  walking  on  a  railroad  track  is  not  bound  to  be  on  the  lcx)kout 

for  a  danger  which  he  has  no  reasonable  ground  to  apprehend,  and 
has  a  right  to  suppose  that  the  railroad  company  will  take  care  to 
provide  against  injuring  pedestrians  by  the  use  of  proper  lights 
and  signals ;  hence, 

2.  Where,  on  the  trial  of  an  action  for  damages  for  injuries  resulting  in 

the  death  of  plaintiflTs  intestate,  who  was  killed  by  the  defend- 
ant's train,  it  appeared  that  the  intestate  was  walking  at  night  on 
the  railroad  track,  on  which  persons  were  accustomed  to  walk,  and 
was  killed  by  being  struck  by  a  train  which  carried  no  light  and 
gave  no  signal,  it  was  error  to  instruct  the  jury  that  plaintiff  could 
not  recover  if  his  intestate  could  have  discovered  the  train  by 
ordinary  watchfulness  and  precaution,  and  by  using  his  senses, 
since  the  failure  of  the  defendant's  train  to  carry  a  light  was  a 
continuing  negligence  and  the  proximate  cause  of  the  injury. 

Civil  action,  for  damages,  tried  before  Coble^  «/".,  and 
a  jury,  at-^March  Term,  1896,  Durham  Superior  Court. 
There  ^as  a  verdict  for  the  defendant,  and  plaintiff  ap- 
pealed, assigning  as  error  the  instruction  referred  to  in  the 
opinion  of  the  court. 

Messrs.  F.  A.  Green ^  J.  W.  Graham  and  Boone  <& 
Bryant,  for  plaintiff  (appellant). 

Messrs.  L.  R.  Watts,  MacRae  <&  Day,  <71  B.  Batchdor 
and  Winston  cfe  Fuller,  for  defendant. 

MoNTGOMBKY,  J.  I  The  plaintiff's  intestate,  in  the  night 
time,  was  walking  along  the  defendani's  track  between 
Durham  and  East  Durham,  the  public  being  accustomed 
to  use  the  same  as  a  walking  way,  ^^hen  he  was  run  down 
by   the  company's  engine,  which  was  moving  with  a  box 
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car  in  front,  and  hurt  so  badly  that  he  died  from  the  injury. 
The  bos  car  in  front  of  the  engine  obscured  the  headlight  so 
that  the  track  vvas  not  lighted  in  front  of  the  moving  train. 
The  testimony  as  to  whether  theie  was  a  watchman  and 
light  on  the  box  car  was  conflicting  and  contradictory. 
The  following  issues  were  submitted  to  the  jury: 

1.  Was  the  death  of  plaintiff's  intestate  caused  by  the 
negligence  of  defendant? 

2.  Was  plaintiff's  intestate  guilty  of  contributory  negli- 
gence? 

3.  Could  the  defendant,  notwithstanding  previous  negli- 
gence of  the  plamtiff's  intestate,  have  by  tbe  exercise  of 
ordinary  care  and  prudence  avoided  injury  to  him? 

4.  What  damage  is  plaintiff  entitled  to  recover? 

A  part  of  his  Honor's  charge  was  as  follows:  *'If  the  jury 
should  answer  the  first  issue  ^^Yes,"  that  the  defendant 
was  guilty  of  negligence,  still  this  would  not  excuse  the 
plaintiff's  intestate  from  using  ordinary  care  and  due  dili-  • 
genoe  with  regard  to  his  own  safety.  If  he  could,  by  the 
use  of  ordinary  watchfulness  and  precaution,  have  discovered 
the  approach  of  the  car  and  engine  in  time  to  have  gotten 
off  the  track  and  saved  himself,  and  could  have  done  so 
and  did  not,  then  he  contributed  to  his  own  injury,  and 
the  jury  would  answer  the  second  issue  '  ^  Yes. "  If  by  using 
his  senses,  he  could  have  seen  or  heard  the  train  coming 
and  failed  to  ao  so,  but  walked  thoughtlessly  and  caie- 
lessly  or  recklessly  along  the  track,  then  he  was  guilty  of 
negligence  and  contributed  to  his  own  injury." 

This  w  as  error.  The  plaintiff  was  not  required  to  be  on 
the  lookout  for  his  safety,  if  there  was  no  light  on  the  box 
car  or  other  proper  signal  given  to  warn  him  of  his  danger. 
It  was  not  incumbent  on  him  to  be  on  the  lookout  for  a 
danger  which  he  had  no  reasonable  ground  to  apprehend 
to  exist.     He  had  a  right  to  suppose  that  the  company 
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would  take  care  to  provide  against  injuring  pedestrians  on 
the  track  by  providing  proper  lights  and  signals;  and  to 
feel  secure  in  acting  upon  that  supposition.  Ajid  if  this 
light  was  not  furnished  (and  there  was  testimony  going  to 
show  that  it  was  not),  the  coTopany  was  not  only  n3gli- 
gent,  but  its  negligence  was  a  continuing  one.  The  jury 
found  that  the  defendant  \«as  guilty  of  negligence  for  its 
failure  to  have  a  light  on  the  cai  in  front  of  the  engine. 
On  account  of  that  failure,  the  plaintiff's  intestate  was  put 
off  his  guard  and  cut  off  from  the  opportunity  to  see  his 
danger,  and  the  failure  was  a  continuing  negligence  of 
omission  of  duty  on  the  part  of  the  company,  the  perform- 
ance of  which  would  have  enabled  the  defendant  to  have 
had  the  last  clear  opportunity  to  prevent  the  injury,  and 
this  negligence  was  therefore  the  proximate  cause  of  the 
injury.  Lloyd  v.  Railroad  Co.^  118  N.  C,  1010;  Mesic  v. 
Railroad^  ante. 

The  charge  of  his  Honor  was  otherwise  a  clear  and  full 
exposition  of  the  law  oE  negligence  as  applicable  to  the 
facts  of  the  case  and,  if  Lloyd'^s  case^  supra^  had  been 
published  at  the  time  of  the  trial,  his  Honor  would  not 
have  fallen  into  the  error  herein  pointed  out. 

New  Trial. 
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T.  B.  BURNETT   v.    WILMINGTON,    NEWBERN   AND   NORFOLK 

RAILWAY  COMPANY. 

Action  for  Damages —  Ttial —  Witness —  Corroborative  7 esti- 
many — Opinion  Eoidence — Experts — Hypothetical  Questions — 
Instructions — Exceptions, 

1.  It  is  competent  to  corroborate  a  witness  by  show^ing  that  he  has  pre- 

viously made  the  same  statement  as  to  the  transaction  as  that  given 
by  him  in  his  testimony. 

2.  In  such  case  it  is  not  necessary  to  ask  the  witness  to  whom  such  former 

statement,  offered  in  corroboration,  was  made. 

3.  A  **  broadside  "  exception  "  to  the  charge  as  given  "  is  valueless. 

4.  Where,  on  the  trial  of  an  action,  there  was  no  evidence  to  show  any 

impairment  of  plaintiff's  hearing,  it  was  error  to  admit  a  hypo- 
thetical question  to  a  physician  as  to  the  cause  of  ah  injury  com- 
plained of  in  the  action,  which  question  was  based  upon  plaintiff's 
*'  sight  and  hearing  being  impaired." 

Civil  action,  f  >r  damages  for  personal  injaries  resulting 
from  defendant's  negligence,  tried  before  Cohle^  «/".,  and  a 
jury,  at  Fall  Term,  1896,  of  New  Hanoveb  Superior  Court. 

There  was  a  verdict,  followed  by  a  judgment,  for  the 
plaintiff  and  defendaat  appealed. 

Mr,  Thomas  W.  Strange^  for  plaintiflf. 
Messrs.  A.  M.   WaddeU  and  «/.  D.  Bellamy^  for  defend- 
ant (appellant). 

Clark,  J. :  The  first  assignment  of  error  is  unfounded. 
It  is  competent  to  corroborate  a  witness  by  showing  that 
previously  hn  had  made  the  same  statement  as  to  the  trans- 
action as  that  given  by  him  on  the  trial.  Johnson  v.  Pat- 
terson^ 9  N.  C,  183;  State  v.  T witty.  Ibid,  449;  StaU  v. 
George,  30  N.  C  ,  324;  State  v.  Dooe,  32  N.  C,  469; 
BuUinger  v.  Marshall,  70  N.  C,  520;  State  v.  Lofton,  78 
N.   C,    564;  State  v.    Parish,  79  N.   C,  610;  Jones  v. 
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Jones,  80  N.  C,  246;  State  v.  Blackburn,  Ibid,  474;  Bob- 
erts  V.  Roberts,  82  N.  C,  29;  State  v.  Boon,  82  N.  C,  637; 
MoLeod'v.  Bullard,  84  N.  C,  515,  529;  Davis  v.  Council, 
92  N.  C,  725;  ^SYa^  v.  Brewer,  98  N.  C,  607;  State  v. 
e/ac<?J«,  107,  873;  State  v.  Freemam.,  100  N.  C,  429; 
/^^a^e  V.  Ward,  103  K  C,  419;  State  v.  Morton,  107  N. 
(3.,  890;  >aa^  v.  Brabham,  108  N.  C,  793;  Hooks  v. 
Houston,  109  N.  C,  623;  6^r(?^5f  v.  Mallett,  111  N.  C, 
74;  State  v.  McKinney^  Ibid,  683;  ^yrcf  v.  Hudson,  113 
N.  C,  203.  Indeed,  the  witness  himself  is  competent  to 
testify  to  the  consistent  statements  previously  made  by 
him.  State  v.  George,  supra  ;  March  v.  HarreU,  46  N.  C, 
329;  StaU  v.  Mitchell,  89  N.  C,  521  ^  x^^a^t?  v.  Whitfield, 
92  N.  C,  831;  MacRae  v.  Malloy,  93  N.  C,  ;154;  aS^a^^ 
V.  ^ow?^,  98  N.  C,  629;  /Sto^a  v.  Rhyne,  109  N.  C,  794; 
Sprague  v.  Bond,  113  N.  C,  551;  Wallace  v.  Grizzard, 
114  K  C,  488;  /Sto^  v.  ^Si^aton,  Ibid,  813. 

In  view  of  these,  and  yet  other  decisions  continuously 
from  those  of  the  first  chief  justice  of  this  court  above  cited 
from  9  N.  C.  Reports,  aovvn  to  the  present,  uniformly 
sustaining  the  competency  of  such  evidence,  it  admits  of  a 
mild  surprise  that  such  except^'on  should  be  again  presented 
to  this  court. 

It  is  true  that  the  Judge  should  explain  to  the  jury  that 
such  evidence  is  merely  oorroboiative,  and  not  substantive 
evidence  (Sprague  v.  Bond^  supra),  but  there  is  no  excep- 
tion that  the  court  failed  to  instruct  the  jury  that  it  was 
merely  corroborative  evidence,  and  the  presumption  is  that 
the  charge  was  unexceptionable  in  that  respect.  Byrd  v. 
Hudson,  113  K  C,  203;  State  v.  Brahharn,  108  N.  C, 
793  (on  p.  796):  State  v.  Potcell,  106  N.  C,  635.  The 
"broadside"  exception  ''to  the  charge  as  given,"  is  value- 
less for  any  purpose.  McKinnon  v.  Morrison,  104  N.  C, 
354,  and  cases  there  cited  and  numerous  cases  cited  in  Clark's 
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Code  (2nd  Ed.)  pp.  382,  383  and  in  supplement  to  same, 
p.  64;  State  \.  Page,  116  N.  C,  1016;  Kendriek  y  Del- 
linger,  117  N.   C,  491;  State  v.  Dcmna,  118  N.  C,  1242. 

Nop  is  there  any  precedent  op  any  support  in  reason  for 
the  earnest  contention  of  counsel  that  the  v^itness,  v^hen  en 
the  stand,  should  have  been  asked  as  to  whom  he  had  made 
corroborative  statements.  When  it  is  sought  to  contradict 
a  witness  by  showing  statements  made  by  him  inconsistent 
with  his  evidence  it  is  competent  on  his  cross-examination, 
in  order  to  put  him  on  his  guard,  to  ask  him  if  he  has  not 
made  such  inconsistent  statements;  but  even  then  this  is 
not  essential,  when  the  evidence  is  material  to  the  issue. 
Radford  v.  Rice,  19  N.  C,  39;  State  v.  Patterson,  24  N. 
C,  346;  Black  Y.  Baylees,  86,  N.  C,  527;  State  v.  Davi^, 
87  N.  C,  514;  State  v.  Mills,  91  N.  C,  581;  State  v. 
Morion,  107  N.  C,  890. 

It  is  only  when  a  collateral  question  is  asked  as  to  declara- 
tions to  show  temper,  bias  or  disposition  of  the  witness  that 
the  preliminary  question  w  hether  he  has  made  such  state- 
ment must  be  asked  and  time  and  place  must  be  given. 
State  V.  Brahham,  108  N.  C,  793  (on  p.  796);  Radford 
T.  Rice,  supra;  State  v.  Patterson,  24  N.  C,  346:  Edwards 
V.  Sullivan,  30  N.  C,  3  32;  State  v.  Sam,  53  N.  C,  150; 
State  V.  Kirkman,  63  N.  C,  246.  Indeed,  as  to  other  col- 
lateral questions,  his  answer  is  conclusive.  Clark  v.  Clark, 
65  N.  C,  655:  State  v.  EUiott,  «8  N.  C,  124;  Stxitey. 
Patterson,  74  N.  C,  157;  State  v.  Roberts,  81  N.  C,  605; 
State  V.  Glisson,  93  N.  C,  5u6;  State  v.  Ballard,  97  N. 
C,  443;  StaU  v.  Morris,  109  N.  C,  820;  1  Greenleaf 
Ev.,  Section  449. 

In  deference  to  the  request  of  counsel  and  che  earnest- 
ness of  argument  we  give  the  above  resume  of  principles 
applicable  to  corroborative  and  impeaching,  evidence,  as 
settled  by  the  uniform  decisions  of  our  court.     There  are 
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many  other  deciBions  to  the  same  purport,  but  these  are 
sufficient  to  shov.  that  the  practice  is  reasonably  weU 
settled. 

Od  the  second  exception  we  are  with  the  appellant.  It 
\)sas  error  to  ask  the  expert,  Dr.  liussell,  a  hypothetical 
question  as  to  the  cause  of  injury  described,  based  upon 
plaintiff's  ''sight  and  hearing  being  impaired  to  such  a 
degree  that  he  has  been  unable  to  attend  to  his  regular 
business,  such  troubles  starting  immediately  after  receiving 
the  injury  described  and  continuing  almost  unceasingly.^' 
There  was  no  evidence  tending  to  show  such,  or,  indeed, 
any  impairment  of  plaintiff's  hearing,  and  his  own  testimony 
flatly  contradicted  it.  He  said:  ''I  have  not  been  hard  of 
hearing  for  ten  years."  Thn  hypothetical  evidence  was 
calculated  to  mislead  the  jury,  and  it  was  error  to  admit  it 
over  the  defendant's  exception.  Rogers'  Expert  Test,  Sec- 
tion 78;  Hat/  v.  Bay,  98  N.  C,  566.  This  renders  it  un- 
necessary to  consider  the  other  exceptions. 

New  Trial. 


CAROLINA  CENTRAL  RAILROAD  COMPANY  v.  WILMINGTON 

STREET  RAILWAY  COMPANY. 

Railroads — Intersection — Street  Railway  Crossing  Railroad 

Bridge — Additional  Servitude. 

The  running  of  street  cars  by  an  incorporated  street  railway  company 
over  a  bridge  already  constructed  by  a  railroad  company  within 
the  city  limits  and  sufficient  for  the  ordinary  uses  of  the  public, 
imposes  an  additional  servitude  upon  the  brid^,  for  which  the 
street  railway  company  must  render  compensation  by  contributing 
to  the  expense  of  maintenance  and  by  providing  necessary  con- 
veniences at  the  intersection,  as  required  by  Section  1957  (6)  of 
The  Code. 


K  C]  PEBEUARY  TERM,  1897.  521 

Railroad  Company  r.  Street  Railway  Company. 


Civil  action,  heard  on  complaint  and  denjurrer,  before 
Starbucks  e/*.,  at  April  Term,  1806,  of  New  Hanover  Su- 
per! >r  Ccnrt.  His  Honor  sustained  the  demurier  and  plain- 
tiff appealed. 

Mr.  Iredell  Mearea^  for  plaintiff  (appellant). 
Mr.  John  D.  Bellamy^  for  defendant. 

Montgomery,  J.:  Upon  entering  the  city  of  Wilmington, 
the  plaintiff  company,  before  it  could  lay  its  track  aorosB 
Fourth  street,  at  a  point  then  \19ithin  the  city  limits,  was 
compelled  to  cut  through  a  considerable  embankment, 
thereby  necessitating  the  building  of  a  bridge  over  the  cut 
in  Older  that  travel  and  transportation  should  not  be  ob- 
structed or  delayed  over  the  street.  The  territory  within 
the  city  limits  and  contiguous  to  the  bridge  has  never  been 
built  up,  nor  have  streets  been  actually  laid  off  theie.  The 
highway  which,  at  the  bridge,  \\  called  Fourth  street,  was 
the  old  public  road  leading  out  from  the  city  before  the 
city  limits  were  extended.  The  bridge,  when  it  was  built, 
was,  and  is  now,  sufficient  for  the  ordinary  purposes  of 
travel  by  foot  and  horse  and  vehicle  transportation.  The 
defendant  railway  company  has  commenced  to  run  street 
cars  over  the  bridge,  and  has  determined  to  i^un  them  in 
sections  of  from  two  to  four  cars  at  a  time.  The  defend- 
ant company  refuses  to  unite  with  the  plaintiff  in  the  main- 
tenance of  the  bridge  in  order  to  meet,  as  the  plaintiff  con- 
tended, the  larger  servitudes  imposed  upon  it  by  the  de- 
fendant company's  cars,  and  to  provide  the  necessary  con- 
veniences at  the  intersection  as  required  of  them  by  Sub- 
section 6,  Section  1U57  of  The  Code,  The  plaintiff  alleges 
further  in  the  complaint,  'Hhat  if  the  said  defendant.  Street 
Railway  Company,  is  allowed  to  operate  its  cars  over  the 
said   bridge,   there  is  great  danger  of   the   same  giving 
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'vvay  and  accidents  being  thereby  caused;  and  in  the  event 
of  such  accidents  the  plaintiff  may  be  involved  in  vexatious 
litigation  and  actions  for  alleged  damages  to  its  less  and 
injury  by  reason  of  the  fact  that  the  said  bridge  is  inade- 
quate to  support  the  running  of  the  heavy  cars  defendant 
Street  Railway  Company  proposes  to  lun  and  operate  over 
said  bridge."  The  complaint  concludes  ivith  a  prayer  for 
judgment  that  the  defendant  company  be  enjoined  from 
carrying  out  its  proposed  action. 

A  demurrer  was  filed  and  the  ground  assigned  is  that  the 
complaint  shows  that  the  plaintiff  company  laid  its  track, 
dug  the  cut  and  built  the  bridge  across  Fourth  street  after 
the  limits  of  the  city  had  been  extended  beyond  the  bridge, 
and  that  neither  the  proposed  action  of  the  defendant  com- 
pany nor  its  action  in  the  past  imposes,  or  will  impose,  any 
additional  servitude  upon  the  bridge  or  upon  the  street  of 
which  said  bridge  forms  a  part,  and  that,  therefore,  no  cause 
of  action  is  set  out  in  the  complaint  of  the  plaintiff.  The 
demurrer  was  sustained. 

The  demurrer  raises  the  question  whether  or  not  the 
running  of  street  cars  by  an  incorporated  street  railway 
company  over  a  bridge  already  constructed  by  a  railroad 
company  within  the  city  limits  and  sufficient  for  the  ordi- 
nary  uses  of  the  public,  imposes  an  additional  servitude  upon 
the  bridge.  It  would  seem  that  the  principle  of  law  un- 
derlying the  question,  stripped  of  unnecessary  verbiage,  is 
a  simple  one.  Id  the  solution  of  the  matter  it  is  only  neces- 
sary to  consider  two  propositions;  first,  the  nature  of  the 
liability  to  the  public,  imposed  upon  the  plaintiff  company 
at  the  time  of  the  construction  ol*  the  bridge;  and,  second, 
what  continuing  liability,  if  any,  was  and  is  imposed  upon 
the  plaintiff  as  to  the  maintenance  of  the  bridge. 

Tbelaw  undoubtedly  imposed  upon  the  plaintiff  company, 
at  the  time  the  bridge  vtas  built,  the  obligation  to  put  up 
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such  a  stracture  as  woald  be  safBoienc  for  the  then  nt^eds  of 
the  pablio  as  to  travel  and  transportation  over  the  street 
or  highway.  It  is  also  ^ell  settled  by  the  authorities  that 
the  plaintiff  company  was  under  the  further  obligation  of 
maintaining  a  bridge  of  such  proportions  and  strength  as 
would  meet  the  continuing  demands  of  the  public  in  refer- 
ence w  travel  by  foot  and  horse  and  the  ordinary  vehicle 
transportation  over  the  street.  The  growth  in  population 
and  the  building  up  of  cities  and  trade,  while  probably  in- 
creasing the  expenditures  of  the  plaintiff  company  in  main- 
taining the  bridge  to  meet  changing  conditions,  also  in- 
crease the  business  and  profits  of  the  plaintiff  company, 
and  thereby  compensate  it  for  its  additional  outlay  on  ac- 
count of  the  added  burden  of  servitude  which  these  things 
produce.  But  does  the  obligation  imposed  upon  the  plain- 
tiff extend  any  further  than  to  itaintain  a  bridge  equal  to 
the  demands  of  the  public  for  foot  and  horse  travel  and  or- 
dinary vehicle  transportation?  Can  the  obligation  Ire  ex- 
tended to  include  the  use  of  the  bridge  for  the  running  of 
heavy  street  cars  over  it  by  a  corporation  formed  for  the 
profit  of  its  stockholders  and  ivhose  chief  purpose  is  private 
gain  and  not  the  public  good?  It  seems  to  us  that  to  state 
the  question  is  to  answer  it  in  the  negative.  Street  rail- 
ways are,  in  a  certain  senbc,  highways,  but  not  in  the  strict 
sense  are  they  public  v^ays;  for  their  owners  have  private 
rights  of  property  in  the  franchise  and  they  are  operated 
for  the  private  benefit  of  the  stockholders.  The  public 
benefit  from  street  railways  is  only  incidental.  It  is  beside 
the  question  to  argue  that,  because  the  laying  of  a  street 
railway  track  and  the  running  of  street  cars  do  not  impose 
any  additional  servitude  upon  the  rights  of  the  abutting 
proprietors  in  the  land  used  for  a  public  street,  therefore 
the  running  of  street  cars  over  a  bridge  constructed  by 
another  corporation  and  sufficient  for  all  other  purposes 
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than  the  running  of  street  cars  over  them,  does  not  impose 
additional  servitude  upon  the  bridge.  There  is  no  analogy 
in  the  two  propositions  and  the  same  law  is  not  applicable. 
The  abutting  owners  along  a  street  have  either  granted 
easements  over  the  street  or  have  been  compensated  for 
the  taking  of  their  property  for  the  public  uses;  and  under 
these  circumstances  they  ^ill  not  be  allowed  to  complain  of 
those  no  odes  of  travel  or  transportation  over  the  streets 
which  have  been  sanctioned  by  the  proper  authorities,  or 
to  demand  additional  compensation  for  such  uses  to  which 
the  street  is  put  unless  such  uses  materiallv  impair  the  rights 
of  the  abuttors  and  are  made  necessary  for  the  sole  use  and 
benefit  of  the  street  railway  company.  Elliott  on  Koads 
and  streets,  558.  In  all  cases  where  the  abutting  proprie- 
tors dedicate  the  street,  or  are  paid  for  the  property  to  be 
used  as  a  street,  there  is  a  presumption  that  they  intend 
that  the  street  may  be  used  b^^  street  railways,  provided 
the  ordinary  and  usual  street  uses  are  not  destroyed  or  im- 
paired to  the  real  detriment  of  the  public.  The  presump- 
tion does  not  apply  to  oiinary  railroads,  however.  In  Bil- 
lion's Municipal  Corporations,  Section  722,  the  author 
writes:  ^'Such  proprietor  must  be  taken  to  contemplate  all 
improved  and  more  convenient  modes  of  use  which  are 
reasonably  consistent  with  the  use  of  the  street  by  ordi- 
nary vehicles  and  in  the  usual  modes.''  But  the  plaintiff 
has  received  no  benefit  or  compensation  in  any  shape  from 
the  defendant  company  for  the  use  of  the  bridge  by  defend- 
ant's street  cars,  nor  has  the  defendant  coui  pany  shared  the 
expense  of  building  or  maintaining  the  bridge;  and  the 
plaintiff  company,  therefore,  owes  the  defendant  no  duty 
to  furnish  at  nlaintiff's  cost  and  risk  a  safe  passage  for  de- 
fendant's street  cars  over  the  bridge  to  the  end  that  the 
defendant  company  may  conduct  its  business,  profitable 
only  to  its  own  stockholders,  without  risk  or  expense.    That 
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would  simply  be  an  appropriation  of  the  property  of  one 
to  the  benefit  of  another  without  compensation,  and  that 
could  not,  of  course,  be  allovved. 

We  are  of  the  opinion  that  the  plaintiff  stated  a  good 
cause  of  action  in  its  complaint,  and  that  there  was  error  in 
the  ruling  of  the  court. 

Error. 


SUSAN  M.  FULP,  Administratrix  of  Westley  Fulp,  deceased,  v.  THE 
ROANOKE  AND  SOUTHERN  RAILROAD  COMPANY. 

Action  for  Damages — Railroad  Crossings — Negligence — Con- 
tributory Negligence, 

1.  Where,  in  the  trial  of  an  issue  as  to  whether  defendant  raih'oad  com- 

pany negligently  killed  the  intestate  of  plaintiff,  the  court,  after 
properly  instructing  the  jury  that  the  burden  of  showing  the  negli- 
gence was  on  the  plaintiff,  told  the  jury  that  if  defendaYit's  engi- 
neer gave  a  warning  whistle  at  the  crossing,  or  if  the  intestate  was 
down  upon  the  track,  drunk  or  unconscious,  so  that  no  signal  given 
at  the  usual  safe  and  ordinary  distance  would  have  aroused  him  in 
time  for  him  to  avoid  the  result,  there  was  no  negligent  killing ; 
Heldf  that  such  charge  was  erroneous  for  the  reason  that  it  con- 
nected the  intestate's  negligence  with  that  of  the  defendant  so 
that  it  cannot  be  seen  whether  the  jury  passed  on  defendant's 
negligence,  and  foi*  the  further  reason  that  it  put  upon  plaintiff  the 
burden  of  proving  that  her  intestate  was  not  negligent. 

2.  On  the  trial  of  an  issue  as  to  contributory  negligence  of  a  person 

killed  on  a  railroad  track  by  a  train,  the  trial  judge  instructed  the 
jury  that,  if  the  intestate  failed  to  note  the  approach  of  the  train 
/  because  he  was  drunk  and  was  killed  in  consequence,  he  was  guilty 
of  contributory  negligence ;  Held,  that  such  charge  w^as  erroneous 
for  the  reason  that  it  did  not  require  the  jury  to  pass  upon  the 
question  whether,  notwithstanding  intestate's  negligence,  the  de- 
fendant could,  by  the  exercise  of  proper  care,  have  averted  the 
killing. 
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CivTL  ACTION  for  damage  for  the  alleged  negligent  killing 
of  a  plaintiff's  intestate  by  defendant,  tried  hetore  Hokey  J.^ 
and  a  jury,  at  December  Term,  1896,  of  Forsyth  Superior 
Court.  There  was  a  verdict  for  the  defendant,  and  from 
the  judgment  thereon  plaintiff  appealed. 

Mr.  J,  S.  Grogan^  for  plaintiff  (appellant). 
Messrs.    Watson  <&  Buxton^  for  defendant. 

FuRCHEs,  J. :  This  is  an  action  for  damages,  in  which 
the  plaintiff,  administratrix,  alleges  that  defendant  negli- 
gently ran  over  and  killed  her  intestate,  Wesley  Fulp. 
The  killing  was  admitted  to  have  been  done  by  a  freight 
train  on  defendant's  road,  in  the  night  time,  near  a  public 
crossing  about  one  mile  north  of  Denney.  The  train  that 
killed  the  intestate  was  going  south,  and  struck  the  intes- 
tate '*30  or  40''  yards  north  of  the  crossing.  There  was  a 
curve  in  the  road  just  before  reaching  the  crossing.  Lacy, 
the  engineer,  was  introduced  by  the  defendant  and  tesHfied : 
^^I  was  engineer.  I  bad  twelve  or  fifteen  freight  cars  that 
night.  It  was  a  few  minutes  after  schedule  time.  I  didn't 
know  anything  of  having  injured  anj*  one  until  next  morn- 
ing. I  was  in  my  proper  place — could  not  have  seen  per- 
sons going  along  the  track  forther  than  50  yards,  because 
the  head  light  would  help  me  no  further  than  that.  The 
signs  the  next  morning  showed  that  the  man  was  on  the 
left  side  of  the  track.  There  were  no  signs  on  the  cow 
catcher  to  sho^  that  it  had  struck  him,  but  back  of  the 
cow  catcher  and  attached  to  the  frame  of  the  trucks  on 
bolts  that  project  downward,  lower  than  the  cow  catcher. 
The  cow  catcher  would  pass  over  a  man  lying  down  inside 
of  the  rail,  but  these  bolts  leould  not.  These  bolts  on  the 
left  side  had  blood  on  them  and  fibres  of  clothing,  showing 
they  had  struck  the  deceased  and  that  he  was  lying  down. 
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I  could  not  have  seen  t>  man  lying  on  the  left  side  of  the 
track  that  night,  from  my  position  on  the  engine.  I  sounded 
the  whistle  and  rang  the  bell  before  reaching  that  cross- 
ing— it  is  a  part  of  my  duty." 

Another  witness  testified  that  the  engineer  could  not 
have  stopped  the  train  after  turning  the  curve  * 'before 
running  60  or  70  yards  past  the  crossing."  But  Lacy,  the 
engineer,  and  witness  uf  defendant,  does  not  say  a  word  as 
to  whether  he  could  have  stopped  the  train  or  not. 

A  witness  (Charles  Marshall)  testified  that  he  lived  on  the 
road  between  Walnut  Cove  and  where  the  intestate  was 
killed;  that  the  intestate  was  at  his  house  that  night  just 
after  dark;  was  drinking;  threw  up  at  his  house;  wanted 
witness  to  go  with  him  to  show  him  the  way  to  his  mother's, 
but  witness  refused  to  do  so;  deceased  left  and  went  to- 
wards the  road:  he  told  him  net  to  do  so;  heard  the  whif>tle 
of  the  engine  at  Walnut  Cove;  deceased  went  on;  this  was 
about  15  minutes  before  the  train  passed;  deceased  had 
walked  a  quarter  of  a  mile  after  this  before  he  was  killed 
by  the  defendant's  train. 

It  was  the  duty  of  the  engineer  to  sound  the  whistle  for 
this  crossing,  and  there  was  evidence  tending  to  show  that 
he  did  not  sound  the  whistle,  while  there  was  evidence 
tending  to  prove  that  he  did  sound  the  whistle,  and  the 
court  properly  submitted  this  question  to  the  jury  under 
the  first  issue. 

The  court  submitted  the  following  issues  to  the  jury, 
and  they  were  answered  as  indicated: 

1.  ''Was  the  plaintifif's  intestate  negligently  killed  by 
the  defendant  company?  Answer:  No." 

2.  "Was  the  intestate  guilty  of  contributory  negligence? 
Answer:  Yes." 

3.  "What  damage  is  the  plaintiff  entitled  to  recover?" 
The  court  charged  the  jury  that  the  burden  of  proof  to 
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establish  the  first  issue  was  upon  tbe  plaintiff,  and  the  bur- 
den to  establish  the  second  issue  was  upon  tbe  defendant. 
This  was  correct,  and  is  not  complained  of  by  the  appel- 
lant, and  we  cite  no  authority  to  sustain  a  ruling  that  we 
consider  cx)rrect  and  of  which  there  is  no  complaint. 

But  the  con  it  further  charged  upon  this  first  issue:  **To 
recover  on  this  issue  the  plaintiff  must  satisfy  the  jury  from 
the  greater  weight  of  evidence  that  there  was  a  failure  to 
sound  the  whistle,  and  that  such  failure  caused  the  killing, 
and  if  the  defendant  did  give  tbe  warning  whistle,  or  if  at 
the  time  tbe  intestate  was  down  upon  the  track  drunk  or 
unconscious,  so  that  no  signal  given  at  the  usual  safe  and 
ordinary  distance  would  have  aroused  the  intestate  in  time 
to  have  enabled  him  to  avoid  the  result,  there  was  no  negli- 
gent killing  and  the  issue  should  be  answered 'No.'  "  Plain- 
tiff excepted. 

The  court  then  proceeded  to  charge  tbe  jury  on  the  sec- 
ond issue,  telling  them  that  the  burden  to  establish  this 
issue  was  upon  tbe  defendant.  And,  among  other  things, 
he  charged  them  as  follows:  ''If  the  intestate  was  going 
along  tbe  railroad  on  bis  route  of  travel  in  the  nigbc  time, 
and  about  the  schedule  time  of  trains,  ncore  especially  if 
he  was  warned  that  a  train  was  near,  and  was  run  over  and 
killed  at  a  point  away  fron:  tbe  crossing,  this  would  be  a 
negligent  act,  and,  if  killing  followed  as  a  consequence 
(this),  issue  should  be  answered  'Yes.'     Plaintiff  excepted." 

^^Or,  if  the  intestate's  failure  to  note  the  approach  of 
trains  was  in  whole  or  in  part,  because  he  was  drunk,  and 
was  run  over  and  killed  in  consequence,  this  would  be  con- 
tributory negligence  and  tbe  jury  should  answer  the  second 
issue  'Yes.'     Plaintiff  excepted." 

The  court  now  here  in  the  charge  given  to  the  jury  places 
any  responsibility  on  the  defendant,  except  it  was  the  de- 
fendant's duty  to  sound  tbe  whistle  at  tbe  crossing.     And 
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.\vhile  the  Judge  submits  this  to  the  jury,  he  connects  it 
with  the  drunkenness  and  negligence  of  the  intestate,  so 
that  we  are  unable  to  see  whether  the  jury  passed  upon  the 
question  of  sounding  the  whistle  or  not  As  he  says,  in  his 
charge  upon  the  first  issue,  and  as  a  part  of  the  same  sen- 
tence in  which  he  charges  negligence,  if  the  defendant  did 
not  sound  the  whisile,  '^or  if  at  the  time  the  intestate  was 
down  upon  the  track  drunk  or  unconscious  so  that  no  sig- 
nal given  at  the  usual  safe  and  ordinary  distance  w  ould  have 
aroused  the  intestate  in  time  to  Have  enabled  him  to  avoid 
the  result,  there  was  no  negligent  killing  and  the  issue 
should  be  answered  'No.'  ^'  This  instruction  was  given  in 
the  charge  upon  the  first  issue  and  is  erroneous: 

First — For  the  reason  that  it  so  connects  the  intestate's 
negligence  with  the  negligence  of  the  defendant,  as  to 
whether  the  defendant  sounded  the  whistle  or  not,  that  it 
cannot  be  seen  whether  the  jury  passed  upon  the  defend- 
ant's negligence  or  not. 

Second — For  the  reason  that  it  put  the  burden  on  the 
plaintiff,  of  proving  that  the  intestate  was  not  guilty  of 
contributory  negligence,  though  he  had  charged  that  the 
burden  of  proving  the  intestate^ s  negligence  was  on  the  de- 
fendant. 

The  charge  on  the  second  issue  is  in  conflict  with  Pickett 
V.  Railroad^  117  N.  C,  616;  Lloyd  \.  Railroad^  118  N. 
C,  1010,  and  every  case  on  this  subject  to  be  found  in  our 
reports,  except  it  may  be  Smith  v.  Railroad^  114  N.  C, 
728,  and  cases  there  cited,  and  this  case  has  been  expressly 
overruled. 

There  was  no  evidence  showing  or  tending  to  show  but 
what  the  intestate  was  killed  within  thirty  or  forty  yards 
of  the  crossing.  Indeed,  the  defendant  proved  this.  So 
there  was  no  evidence  to  justify  the  court  in  charging  that 
if  the  intestate  ''was  run  over  and  killed  at  a  point  away 
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from  the  crossing,  this  would  be  a  negligent  act,  and  kill- 
ing followed  as  a  consequence,  t^is  issue  should  be  answered 
Yes."  And  this  instruction  is  erroneous  for  that  reason — 
that  it  was  without  any  evidence  to  support  it. 

But  the  great  error  of  the  charge  is,  that  it  is  in  viola- 
tion of  that  great  principle  in  favor  of  human  life,  so 
thoroughly  settled  in  this  State  and  in  every  jurisdiction, 
that  the  jury  shall  pass  upon  the  acts  of  the  defendant, 
where  negligence  is  alleged,  and  upon  the  contributory 
negligence  of  the  intestate,  if  that  is  alleged.  This  has  not 
been  done  in  this  trial.  We  have  shown  that  it  has  not 
been  done,  as  to  sounding  the  vchistle,  in  a  sufficiently  in- 
telligible way  to  be  understood  whether  it  was  passed  on 
or  not. 

But  more  than  that,  the  court  below  does  not  require  any 
care  on  the  part  of  the  defendant.  There  is  not  one  word 
said  in  the  charge  as  to  the  defendant's  duties,  except  what 
is  said  about  sounding  the  whistle.  The  jury  is  not  told 
that,  though  the  intestate  may  have  been  guilty  of  negli- 
gence by  going  on  the  defendant's  road  whether  drunk  or 
sober,  it  was  still  the  duty  of  the  defendant's  engineer  to 
be  in  his  place,  on  the  lookout,  and  if  he  saw  the  intestate 
or  could  by  due  diligence  have  seen  him  in  time  to  stop  the 
train  and  save  the  life  of  the  intestate,  it  ^as  his  duty  to 
do  so;  and  if  he  did  not,  he  was  guilty  of  negligence — *'the 
last  clear  chance," — and  the  defendant  would  be  liable. 
Pzckeit  V.  Jiailroad^  supra ^  and  cases  there  cited:  Zloyd  v. 
Railroad^  s^ipra. 

Instead  of  giving  this  charge,  as  pointed  out  in  so  many 
cases  in  our  own  reports,  he  charged  the  jury  that  "if  the 
intestate's  failure  to  note  approaching  trains  was  in  whole 
or  in  part  because  he  was  diunk,  and  was  run  over  and 
killed  in  consequence,  this  would  be  contributory  negligence, 
and^the  jury  should  answer  the  second  issue  'Yes.'  "     This 
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puts  the  whole  case  upon  the  intestate's  being  drunk.  And 
if  this  charge  were  sustained,  it  would  be  a  free  license  to 
every  railroad  company  in  the  State  to  run  over  and  kill 
every  drunken  man  that  got  on  its  road,  whether  the  con- 
ductor saw  him  or  not— a  doctrine,  it  seems  to  us,  too  shock- 
ing to  be  insisted  upon. 

It  is  true  that  the  engineer  (Lacy)  says  that  he  was  at 
his  post,  and  that  the  head  light  enabled  him  to  see  for  fifty 
yards.  But  the  intestate  was  on  the  left  hand  side  of  the 
track,  but  between  the  rails,  which  are  about  four  feet 
apart.  And  on  this  account,  he  (the  engineer)  being  on 
the  right  hand  side^  could  not.  see  the  intestate,  and  ran 
over  and  killed  him,  and  did  not  know  he  had  done  so  until 
the  next  morning.  And  suppose  he  did  swear  to  this  state 
of  facts,  was  his  word  to  be  taken  as  absolutely  true,  so  as 
to  render  it  unnecessary  to  submit  the  question  to  the  jury? 
Why  should  his  testimony  not  be  submitted  to  the  jury, 
as  is  the  testimony  of  other  witnesses? 

For  the  errors  pointed  out  there  must  be  a  new  trial. 

New  Trial. 


THOMAS  J.  WILSON,  Administrator  of  Richard  Wilson,  deceased,  v. 
THE  WINSTONSALEM  RAILWAY  A;ND  ELECTRIC  COMPANY. 

Practice — Appeal — Statement  of  Case  on  Appeal — New  Trial. 

Where  the  case  on  appeal  states  that  appellant's  requests  for  instructions 
to  the  jury  were  given  "in  substance "  and  such  requests  are  in 
conflict  with  the  general  tenor  of  the  charge,  a  new  trial  will  be 
granted,  it  being  impossible  to  determine  which  or  what  part  of 
the  requested  instructions  were  given. 

Civil  action  for  damages  for  the  alleged  negligent  kill- 
ing of  the  plaintiff's  intestate  and  son,  tried  before  Hoke^ 


532  IN  THE  SUPREME  COURT.  [120 

Wilson  v.  Street  Railway  Company. 

e/.,  and  a  jury,  at  January,  1897,  Special  Terra  of  Fobsyth 
Superior  Court.  There  was  a  verdict  for  the  plaintiff,  and 
from  the  judgment  thereon  the  defendant  appealed. 

Messrs.  Watson  <&  Buxton  and  Glenn  <J&  Manly^  for 
plaintiff. 

Messrs.  Jones  &  Patterson^  for  defendant  (appellant). 

FuRcuEs,  J. :  On  the  trial  of  this  action  the  defendant 
submitted  a  number  of  written  prayers  for  instructions, 
covering  about  six  pages  of  printed  matter.  And  the  case 
on  appeal  says  ^^the  couit  gave  defendant's  prayers  for  in- 
struction in  substance  except  the  fifth  prayer,  which  the 
court  declined  to  give  and  the  defendant  excepted." 

When  the  case  was  called  for  argument  the  defendant 
moved  for  a  certiorari  to  the  Judge  who  tried  the  case, 
upon  the  ground  that  the  case  on  appeal  was  defective  and 
apparently  contradictory ;  that,  if  the  prayers  asked  were 
given,  they  were  in  conflict  \«itb  the  other  part  of  the 
charg""  as  set  out  in  the  record.  This  motion  was  resisted 
by  the  plaintiff,  and  the  defendant  then  proposed  to  with- 
draw the  motion  if  the  plaintiff  would  agree  that  the  defend- 
ant's prayers,  except  No.  5,  were  given.  But  plaintiff 
declined  to  agree  to  this  proposition.  The  defendant  then 
proposed  to  withdraw  the  motion  for  a  certiorari  if  the 
plaintiff  would  agree  that  none  of  the  defendant's  prayers 
were  given,  and  the  plaintiff  declined  to  accept  this  propo- 
sition. 

Under  the  rules  of  this  court,  the  defendant,  having  no 
intimation  from  the  Judge  who  tried  the  case  that  he 
would  make  any  alteration  in  the  case  on  appeal  as  settled 
by  him,  and  now  before  the  court,  the  motion  of  defend- 
ant for  a  certiorari  was  refused  and  the  case  was  argued  as 
presented  by  the  record. 
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When  the  Judge  who  tries  a  case  says  he  gave  the  pray- 
ers for  instruction,  or  that  he  refused  to  give  the  instruc- 
tions asked,  we  understand  what  he  means,  and  this  is  bind- 
ing on  us,  and  we  try  the  case  according  to  what  he  says. 

But,  where  a  numbei  of  prayers  are  asked  that  are  ob- 
viously in  conflict  with  the  charge  as  set  out  in  the  record, 
andihe  Judge  says  that  he  gave  them^Mn  substance/'  what 
can  we  say?  That  the)''  were  given  in  whole  or  in  part, 
and  if  in  part,  what  part?  The  counsel  cannot  agree  about 
it,  and  we  ha\e  no  means  of  determining  this  dispute  be- 
tween them.  If  the  court  modifies  instructions  asked,  giv- 
ing a  part  and  rejecting  a  part,  the  part  gi^en  should  be 
set  out  and  distinguished  from  the  part  rejected.  This 
would  present  the  legal  question  to  us,  that  we  might  pass 
upon  it.  But  where  the  court  says  the  prayers  were  given 
**in  substance,"  how  do  we  know  whether  they  were  or 
were  not?  If  this  were  allowed,  it  uould  make  the  Judge, 
who  triqd  the  case,  the  Judge  of  what  is  material  to  the 
rights  of  the  parties,  and  what  should  go  intc  the  record, 
though  it  \^  as  a  matter  that  transpired  on  the  trial,  and 
would  authorize  the  Judge  to  give  such  parts  of  his  charge 
as  Ae  thought  material,  whether  the  appellant  thought  it 
material  or  not. 

This  cannot  be  so.  The  case  on  appeal  should  be  a  brief 
and  concise  statement  of  the  case  as  tried,  and  should 
clearly  set  forth  all  the  legal  questions  in  dispute,  excepted 
to  by  the  appellant,  with  a  sufficient  statement  of  facts  or 
of  the  evidence  to  present  in  an  intelligible  manner  the 
various  questions  of  law.  And,  as  we  are  on  this  subject, 
we  feel  it  necessary  to  call  the  attention  of  trial  Judges  to 
the  loose  and  unsatisfactory  manner  m  which  many  cases 
on  appeal  come  to  this  court.  For  instance,  in  a  number 
of  cases  that  come  here,  it  is  said  *'here  the  Clerk  \^ill  copy 
the  Judge's  notes  of  evidence"  (that  is  not  so  in  this  case). 
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These  notes  are  taken  io  the  hurry  of  the  trial  and  usually 
consist  of  catch  Mords  and  disconnected  sentences.  These 
are  inteUigible  to  the  Judge  who  takes  them  and  would 
enable  him,  by  exercising  a  small  degree  of  industry,  to 
write  out  that  part  of  the  evidence  necessary  to  properly 
present  the  case  on  appeal.  But,  besides  the  great  amount 
of  labor  this  throws  upon  us,  we  are  often  uncertain  as  to 
what  the  evidence  is,  after  we  have  done  the  best  ^  e  can 
to  understand  it.  We  do  not  think  a  Judge  or  lawyer 
ought  to  feel  that  he  has  discharged  his  duty  by  such  work 
as  this. 

There  were  many  interesting  questions  presented  by  coun- 
sel on  the  argument  of  this  case  but,  as  we  cannot  dispose 
of  the  case  upon  its  merits  and,  as  they  may  not  arise  on 
another  trial,  we  have  not  considered  any  of  them. 

For  the  reasons  assigned  there  must  be  a  new  trial. 

New  Trial. 


G.  D.  HAMPTON  v.  THE  NORFOLK  AND  WESTERN  RAILROAD 

COMPANY. 

Action  for  Damages — Trial — Evidence — Photographs  as  Eci- 

dence — "  Broadside  "  Exception. 

1.  Where,  in  the  trial  of  an  action  for  injuries,  it  became  material  to 

show  the  location  of  a  path  existing  two  years  before  the  trial  at 
the  time  of  and  on  the  lot  where  the  accident  occurred,  there  waa 
evidence  of  changes  in  the  situation  and  that  the  lot  had  been 
fenced  shortly  after  the  accident,  a  photograph  of  the  location, 
taken  just  before  the  trial,  was  properly  rejected  as  evidence,  it  be- 
ing inadmissible,  whether  offered  as  substantive  evidence  or  as  an 
unauthorized  map.     (Clark,  J.,  dissenting.) 

2.  A  "  broadside  "  exception  to  the  charge,  without  pointing  out  the 

error  complained  of,  will  not  be  considered. 
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Civil  action  for  damages,  tried  before  Green^  «/".,  and  a 
jury,  at  February,  1897,  Term  of  Forsyth  Superior  Court. 
The  facts  appear  in  the  opinion.  From  a  judgment  for  the 
plaintiff  the  defendant  appealed. 

Messrs,  J.  S.  Grogan  and  A,  E.  IloUon^  for  plaintiff. 
Messrs.   Watson  <&  Buxton^  for  defendant  (appellant). 

FuRCHEs,  J. :  This  is  an  action  for  damages  against  the 
defendant.  The  complaint  states  that  the  injury  com- 
plained of  was  received  in  1894,  but  it  does  not  appear 
from  the  evidence  whet.her  it  was  in  1894  or  1895.  The 
defendant's  road  runs  through  the  city  of  Winston,  along 
Tenth  street,  which  had  been  excavated  to  a  depth  of  about 
30  feet  at  the  point  where  the  injury  was  received. 

It  is  in  evidence  that  the  plaintiff,  on  the  night  of  the 
injury,  went  to  Watlington's  store,  v^hich  fronts  on  Liberty 
street,  and  purchased  about  60  pounds  of  groceries,  put 
them  in  a  bag  and  started  home,  and  by  some  means  missed 
his  way.  The  night  being  dark,  he  fell  into  this  deep  cut 
and  received  the  injury  complained  of.  It  appears  that 
the  rear  end  of  Watlington's  store  is  about  30  feet  from 
Tenth  street,  but  the  plaintiff  testified  that  he  had  gone 
about  150  yards  before  he  fell  into  the  cut — thus  traveling 
nearly  parallel  with  defendant's  road.  He  also  testified 
that  he  struck  a  path,  after  leaving  the  store,  which  he  fol- 
lowed until  he  fell  into  the  cut;  that  it  was  so  dark  ho  could 
not  see  the  path,  but  he  could  feel  it,  so  as  to  Know  he  was 
in  a  path. 

Tne  plaintiff  allegecl  that  the  injury  \Vas  caused  by  the 
defendant's  negligence  in  not  fencing,  and  keeping  fenced, 
this  deep  and  dangerous  cut  in  a  city  like  Winston,  while 
the  defendant  alleged  that  it  was  a  back  lot  where  the 
plaintiff  fell,  fenced  on  the  front  by  the  owner  and  that  the 
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defendant  was  gailty  of  no  negligence  in  not  fencing  it. 
The  defendant  also  denied  thai  there  was  any  path  running 
through  S'^id  lot,  as  the  plaintiff  had  testified. 

Upon  these  points  there  was  much  evidence  on  both  sides. 
WatMngton  and  others  testified  that  there  was  no  fence, 
and  Watlington  also  testified  that  he  had  usually  kept  some 
empty  barrels  standing  along  the  street  to  prevent  persons 
going  from  the  store  back  to  the  defendant's  road,  but  he 
had  sold  them  a  short  time  before  and  the  way  was  open 
from  Liberty  street  back  to  defendant's  road. 

B.  F.  Copple,  J.  W.  Stout,  A.  H.  (Jilliam  and  Watling- 
ton testified  that  there  was  a  path,  as  testified  to  by  the 
plaintiff.  While  A.  W.  Morton  and  F  A.  leading  testified 
that  they  lived  near  by  and  "never  knew  of  any  pass  Tay," 
&c.,  and  L.  Nor  veil,  and  probably  others,  testified  that 
there  was  a  wire  force  at  Watlington's  store  at  the  time  of 
the  injury. 

Without  undertaking  to  give  all  the  evidence,  we  have 
stated  it  sufficiently  to  present  the  contention  of  the  parties. 

The  defendant  offered  a  map  on  the  trial,  made  by  one 
of  the  defendant's  employees,  which  was  allowed  to  be 
used  without  objection,  though  it  was  made  by  defendant's 
employees  and  not  under  order  of  court.  The  defendant 
also,  during  the  trial,  offered  in  evidence  a  photograph, 
which  was  objected  to,  and  the  defendant  introduced  A.  J. 
Farrell,  who  testified:  '4  am  a  photographer.  I  took  the 
pictures  last  Friday;  they  are  correct  as  the  ground  view 
is."  Ruled  out  and  the  defendant  excepted.  This  trial 
took  place  in  February  of  this  year  (1897),  and  there  is  evi- 
dence showing  there  have  been  changes  made  in  the  fenc- 
ing since  the  injury  was  received,  and  that  the  defendant 
has  since  enclosed  this  cut. 

This  is  the  only  exception  taken  during  the  trial.  But 
the  defendant  asked  several  written  instructions,    which 
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were  not  given  And  the  defendant,  after  appealing  from 
the  judgment  in  favor  of  the  plaintiff,  assigns  the  following 
giounds  of  error: 

1.  "The  refusal  of  his  Honor  to  allow  the  photographs 
offered  to  be  used  as  evidence." 

2.  ''The refusal  of  his  Honor  to  give  the  special  instruc- 
tions prayed  for  by  the  defendant." 

3.  "The  instructions  as  given  were  calculated  to  mislead 
the  jury,  and  are  erroneous  in  law." 

Neither  of  these  assignments  can  be  sustained.  The 
photographs  were  not  evidence  per  se.  They  did  not  repres- 
ent the  plaintifiF,  the  fall  or  the  injury.  At  most,  they 
could  only  supply  the  place  of  an  unauthorized  map,  whitjh 
is  not  evidence  and  which  the  court  may  refuse  to  allow  in 
ovidenoe.  Burwell  v.  Sneed^  104  N.  C,  1J8.  And  when 
such  maps  are  allowed,  they  are  not  evidence,  and  can  only 
bo  used  by  a  witness  to  explain  his  evidence  to  the  jury. 
Dohson  V.  Whisenhant^  101  N.  C,  647.  There  was  no  such 
purpose  as  this  manifested  in  this  case.  It  seems  to  have 
been  the  idea  of  the  defendant  that  they  were,  of  them- 
selves, substantive  evidence.  If  we  are  in  error  in  this,  it 
is  because  the  defendant  has  failed  to  make  manifest  any- 
thing to  the  contrary. 

We  have  no  doubt  but  what  a  photograph,  taken  soon 
after  the  occurrence,  might  be  used,  as  an  unauthorized 
map  may  be  used.  Riddle  \,  Germanton^  117  N.  C,  387. 
But,  where  it  appeared  to  the  court  that  the  photograph 
had  been  taken  two  years  or  more  after  the  injury  was  re- 
ceived, and  where  there'  was  evidence  of  changes  in  the 
situation,  and  where  it  was  material  to  establish  a  path  (as 
in  this  case)  as  existing  two  years  ago,  but  which  was 
necessarily  effaced  by  the  lapse  of  time,  the  ground  soon 
after  the  injury  v^as  received  having  been  fenced  up,  and 
the  defendant  having  the  use  of  a  map  of  its  own  m 
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^hich  was  shown  to  ha\e  been  made  soon  after  the  plain- 
tiff was  injured,  it  seems  to  us  to  have  been  altogether 
proper  to  exclude  the  photograph,  whether  introduced  as 
original,  independent  evidence  or  as  an  unauthorized  map. 

The  second  assignment  cannot  be  sustained.  These 
prayers  are  long,  confused  and  argumentative — each  con- 
taining some  proposition  that  the  court  could  not  properly 
give.  State  v.  Neal^  at  this  term ;  Railroad  v.  Wainright^ 
25  S.  E.  Rep.,  622  (97  Ga.). 

The  third  assignment  is  what  is  termed  a  ^^ broad-side^' 
exception  to  the  charge,  without  pointing  any  error,  and 
cannot  be  sustained.  This  has  been  so  often  decided  by 
this  court  that  it  seems  to  us,  if  the  learned  counsel  had 
thought  there  \^  as  error  in  the  charge,  they  would  have 
complied  with  this  oft -repeated  rule.  Barcdlo  v.  Hapgood^ 
118  N.  C,  712;  State\.  Downs,  118  N.  C,  1242;  Mc- 
Kinnon  v.  Morrison^  104  N.  C,  354,  and  cstses  cited  in 
Clark's  Code  (2nd  Ed.),  pp.  382,  383.  There  is  no  error 
and  the  judgment  is  affirmed. 

Clark,  J.,  dissenting:  A  '^ photograph  of  the  place  of 
accident  was  offered  but  ruled  out,  ani  the  defendant  ex- 
cepted." The  photographer  testified  that  the  views  were 
correct  and  taken  from  three  different  standpoin  ts.  Another 
witness  (Thomas)  testified  ''there  is  very  liti^le  change  in 
the  ground  from  the  time  of  the  accident."  This  is  the 
first  time  this  point  has  been  presented  in  this  court,  but 
it  has  often  arisen  elsewhere  and  the  decisions  have  been 
quite  uniform  in  admitting  such  evidence.  The  nature  of 
the  locality  was  a  material  point  in  the  trial.  The  testi- 
mony of  many  witnesses  was  olTered  for  the  purpose  of  con- 
veying to  the  minds  of  the  jury  a  picture  of  the  locus  m 
quo.  This  necessarily  conveyed  to  them  an  idea  of  it, 
which  was  more  or  less  imperfect.     A  plat  made  by  one 
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of  the  parties  was  admitted.  This  was  competent  as  an  aid 
to  making  clearer  the  testimony  of  the  party  offering  it. 
Justice  V,  Luther^  94  N.  C,  793;  Dohson  \.  Whisenhant^ 
101  N.  C,  645.  A  map,  not  made  under  the  order  of  the 
court,  is  really  only  the  declaration,  so  to  speak,  of  the 
party  making  it:  iis  reliability  depends  entirely  upon  bis 
accuracy  and  conscientiousness,  and  is  therefore  only  ad- 
missible as  his  evidence,  and  because  it  may  convey  to  the 
eyes  of  the  jury  somewhat  more  accurately  the  description 
which  the  witness  was  endeavoring  to  convey  to  their  ears 
by  his  oral  testimony.  In  many  instances  a  photograph 
will  be  greater  assistance  to  the  jury  than  a  plat.  It  is  a 
picture  of  the  place  made  automatically,  the  spot  being  re- 
flected as  in  a  mirror  and  the  image  chemically  made  per- 
manent. If  the  jury  could  go  out  to  view  the  spot  in  all  cases 
where  the  nature  of  the  lo^^ality  is  material,  as  in  this,  they 
would  get  a  much  more  accurate  idea  than  the  language  of 
any  witness,  however  graphic,  could  convey  to  them. 
There  are  a  vast  number  of  cases  in  v^hich  pnotographs 
would  greatly  aid  a  jury  which  is  unable  to  view  the  spot 
or  subject  matter,  because  changed  or  too  inconvenient  to 
visit. 

Whether  the  Jury  should  be  permitted  to  view  the  place 
of  the  accident  or  crime,  ^  ^rests  in  the  discretion  of  the  trial 
judge;  on  some  occasions  it  may  be  very  useful  and,  in- 
deed, almost  necessary.  It  was  permitted  in  the  trial  of 
the  Clnverius  case,  81  Va.,  787,  and  there  are  many  pre- 
cedents elsewhere  for  such  practice.  It  was  allowed  in  this 
State  on  the  trial  (for  murder)  of  Gooch,  94  N.  C,  987, 
and  has  been  done  in  many  other  cases/'  Jenkins  v.  Bail- 
road^  110  N.  C,  438.  A  photograph  offers  nearly  every 
advantage  which  could  be  obtained  by  a  visit  of  the  jury 
to  the  spot,  and  is  without  the  objections  to  a  ^^jury  of 
vietv/'  \^hich  are  that  it  is  frequently  impracticable,  owing 
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to  the  distance  of  the  locality,  loss  of  time  and  expense,  be- 
sides the  opportunity  of  irregularity  in  the  conduct  of  the 
jury.  The  photograph  brings  the  spot  to  the  jury,  and  in 
many  cases  a  stereopticon  has  been  used  in  the  court  room 
to  enlarge  the  picture,  a  more  correct  and  rivid  idea  being 
thus  conveyed  to  the  minds  of  the  jury  than  could  be  done 
by  any  language  of  witnesses,  even  when  aided  by  the 
plat  made  by  the  order  of  the  court. 

It  is  trne,  a  photograph  taken  by  order  of  the  court 
fvould  stand  upon  a  better  footing  than  one  made  ex  parte^ 
but  frequently  a  photograph  must  be  made,  if  at  all,  at 
once — before  there  is  any  action  pending — for  instance,  to 
represent  the  figure  and  position  of  one  found  slain,  the 
locality  of;  a  railroad  wreck,  and  in  many  other  instances 
in  which  the  value  of  the  photograph  as  evidence  depends 
upon  its  being  taken  before  there  has  been  any  change  after 
the  occurrence  in  the  locality  or  object  whose  representa- 
tion it  is  intended  to  perpetuate  and  present  to  the  jury. 
Accordingly,  m^ovl  prima  facie  qviAqxigq  of  the  photograph 
being  a  representation  of  what  it  is  claimed  to  be,  the  ^-ourts 
admit  it,  subject  to  ^ross  examination  as  to  the  ]>oint  of  view 
from  which  it  was  taken,  the  skill  of  the  artist,  &c. ;  in 
short,  like  any  other  testimony,  to  be  weighed  by  the  jury. 

In  an  action  against  the  town  to  recover  damages  for 
injuries  caused  by  a  defect  in  a  highway,  a  photograph  of 
the  place  is  admissible,  if  verified  by  proof  that  it  is  a  true 
representation.  Blair  v.  Pelham^  118  Mass.,  420,  citing 
Marcy  v.  Barnes^  16  Gray,  161;  HoUenheck  v.  Rowley^  8 
Allen,  473;  Cozzensv.  Higgins^  1  Abb.  N.  Y.,  451;  Rulaff 
V.  People^  45  N.  Y.,  213;  Udderzook  v.  Cbm.,  t6  Pa.  St., 
340;  Church  v.  Milwaukee^  31  Wis.,  512.  Whether  it  is 
sufficiently  verified  is  a  preliminary  question  of  fact  for  the 
Judge.  Com,  v.  Coe^  115  Mass.,  481;  Walker  v.  Curtis^ 
116  Mass.,  98." 
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Photographic  pictures  of  the  place  where  a  homicide  was 
committed  are  competent  when  it  is  shown  that  there  was 
no  material  change  in  the  aspect  after  tbe  homicide  and 
before  the  photograph  is  taken.  Keyes  v.  State^  122  Ind., 
527,  citing  People  \.  Buddensieck^  103  N.  Y.,  487;  Cowley 
V.  People^  83  JN.  T.,  464;  Reddin  v.  Gates^  52  Iowa,  210, 
and  other  cases. 

A  photograph  of  the  broken  trestle  and  wrecked  train, 
taken  about  two  hours  after  the  accident  and  verified  by 
the  person  by  whom  it  was  taken,  is  admissible  in  evidence. 
Kansas  R,  Co,  v.  Smithy  90  Ala.,  25,  citing  Luke  v.  Cal- 
houn^ 52  Ala.,  115;  Ijjcke  v.  Railroad^  46  Iowa,  and  many 
other  cases. 

In  Dyson  v.  Railroad^  57  Conn.,  10,  which  was  an  ac- 
tion for  an  injury  at  a  railroad  crossing,  a  photograph  was 
admitted  in  evidence,  '^the  change  in  the  appearance  of  the 
locality  made  by  the  falling  of  the  leaves  from  the  trees 
being  open  to  explanation,"  citing  Ratulall  v.  Chase^  133 
Mass.,  210  and  other  cases. 

In  People  v.  Buddensieck^  103  N.  Y.,  487,  500,  which 
was  a  trial  for  homicide,  the  court  says  the  photograph 
'^no  doubt  carried  to  the  minds  of  the  jury  a  better  image 
of  the  subject  matter  than  any  oral  description  by  eye  wit- 
nesses could  have  done.  *  *  *  jjo  doubt  the  court,  in 
its  discretion,  might  have  allowed  the  jury  to  visit  and  view 
the  premises,  ae  it  was  asked  to  do  by  the  prisoner's  coun- 
sel, but  it  \vas  not  bound  to  do  so." 

Photographs  have  been  admitted  to  show  the  appearance 
of  the  plaintiff's  back  three  days  after  an  assault  and  bat- 
tery. Reddin  v.  Gates^  52  Iowa,  213.  Long  ago,  the 
poet  Horace,  spoke  of  the  greater  effect  of  that  which  is 
seen  than  of  that  which  is  described  by  words: 

*'  Segniua  irritant  aiiimos  demissa  per  aurem 
Quam  quae  sunt  oculis  subjecta  fidelibus. '' 
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Where,  however,  a  photograph  was  taken  by  an  amateur 
two  months  after  a  railroad  accident,  and  there  was  evi- 
dence that  it  did  not  correctly  represent  the  condition  and 
surroundings  as  they  were  at  the  time  of  the  accident,  it 
was  properly  excluded.  Railroad  y,  Monaghan^  140  111., 
474.  The  material  point  in  that  case  was  whether  the 
view  of  the  engineer  had  been  obstructed  by  box  cars 
standing  on  the  side  track,  which  had  been  removed  when 
the  photograph  was  taken. 

Where  the  plaintiff  testified  that  the  photograph  offered 
by  him  represented  fairly  the  locus  in  quo  of  a  railroad 
accident,  though  he  did  not  take  it  and  did  not  know  from 
what  point  it  was  taken,  the  photograph  was  admitted 
{Jircher^.  Railroad^  106  IN.  Y.,  589),  the  court  saying 
that  such  pictures,  like  mags  and  other  diagrams,  ''serve 
to  explain  or  illustrate  and  apply  testimony,  and  are  uni- 
formly received  and  are  useful,  if  hot  indispensable,  to 
enable  courts  and  juries  to  comprehend  readily  the  ques- 
tion in  dispute.  Of  course,  its  value,  like  the  value  of 
other  evidence,  depends  upon  its  accuracy,  of  which  there 
was  some  evidence.^' 

The  decisions  admitting  photographs  as  proper  and  use- 
ful evidence  are  numerous  and  almost  uniform.  Among 
the  latest  cases  may  be  cited  Turner  v.  Railroad^  158 
Mass.,  261;  Omaha  v.  Beeson^  36  Neb.,  361;  Missouri 
R,  Co.  V.  Moore  (Tex.),  15  S.  W.   Rep.,  714. 

The  text-books  are  to  the  same  effect.  1  Thompson  on 
Trials.  Section  869;  2  Jones  on  Evidence,  Section  597;  2 
Eice  on  Evidence,  p.  1170;  Bradner  on  Evidence,  p.  140. 
Indeed,  the  court,  in  its  discretion,  may  permit  the  photo- 
graphs to  be  enlarged  on  examination  in  the  court  room  by 
a  stereoscope  or  other  magnifying  glass.  Rockford  v.  Rus- 
.sell,  9  Bradw.  (III.),  229;  Barkers.  Perry,  67  Iowa,  146; 
German  School  v.  Dubuque,  64  Iowa,  736,  and  the  jury  can 
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take  the  photographs  to  their  room.  Thompson  on  Trials, 
sup?  a.  The  law  avails  itself  of  every  advance  in  science 
which  renders  the  investigation  of  truth  more  accurate, 
and  recent  authorities  have  admitted  as  aids  to  a  court  in 
its  search  after  truth  the  Roentgen  or  X  ray  photographs, 
''their  admission  being  opposed  on  the  familiar  principle, 
so  often  appealed  to  in  the  courts  of  this  country,  that  this 
kind  of  evidence  was  unknown  to  the  learned  lawyers  of 
the  Heptarchy,  and  therefore  was  no  evidence  at  all."  31 
Am.  Law  Review,  268.  Doubtless  in  the  near  future  pro- 
jectoscopes  may  be  used  in  the  court  room  whenever  the  ob- 
ject shall  be  to  convey  to  the  minds  of  the  jury  a  true  pic- 
ture of  living  action,  as  the  movements  of  a  horse,  of  a 
train,  an  assault  and  battery,  or  a  riot  and  the  like.  Law, 
like  medicine,  must  make  use  of  every  improvement  that 
will  secure  greater  certainty  in  attaining  its  object. 

This  being  the  first  case  of  the  kind  here,  a  review  of  the 
authorities  and  reasoning  sustaining  the  admission  of  such 
evidence  has  ueen  not  inappropriate.  The  best  evidence,  of 
course,  would  be  a  view  of  the  premises  themselves  by  the 
jury,  if  it  is  practicable  and  convenient,  and  if  it  can  be  had 
before  there  has  been  any  change;  but  even  then  this  lies  in 
the  discretion  of  the  trial  judge.  The  description  of  the  place 
by  the  testimony  of  witnesses  is  a  substitute  and,  as  aids  to 
such  testimony,  a  map  or  diagram  is  competent,  even  if 
made  ex  parte^  and  for  a  stronger  reason  a  photograph,  in 
which  the  locality  delineates  itself  automatically,  so  to 
speak,  is  admissible.  Photographs  have  become  exceed- 
ingly valuable  helps  in  cases  of  homicide,  collision,  accident 
and,  indeed,  in  all  cases  where  the  jury  need  to  be  informed 
as  to  the  locns  in  qtw.  For  that  reason,  they  will 
doubtless  be  hereafter  largely  used  in  trials  here,  as  they 
have  been  elsewhere,  although  the  majority  of  the  court 
has  deemed  the  photograph  not  admissible  in  this  case.     In 


644  IN  THE  SUPREME  COURT.  [120 
! 

RiTTfNHOUSE  V.  Street-Railway  Company. 

the  present  case  the  description  of  the  locus  in  quo  was 
material,  as  shown  by  the  prolix  and  somewhat  conflicting 
oral  evidence  resorted  to  in  the  etfort  to  convey  a  compre- 
hension of  it  to  the  jury,  Id  which  effort  the  photograph 
was  an  aid  to  \^hich  the  jury  were  entitled,  most  especially 
as  there  was  evidence  that  the  locality  had  not  changed. 
The  photographer  was  also  introduced  and  testified  to  the 
correctness  of  the  photographs,  taken  from  three  ditfc^rent 
points.  There  was  do  contradictory  evidence  as  to  this, 
and  the  exclusion  vtas  not,  and  could  not  have  been,  upon 
the  preliminary  question  that  there  was  no  evidence  to 
identify  the  photographs  or  a  change  in  the  aspect  of  the 
ground,  but  it  was  upon  the  broad  ground  that  they  were 
not  admissible  in  evidence.  In  this,  I  think,  there  was 
error. 


JENNIE  T.  RITTENHOUSE,  Administratrix  of  Thomas  D.  Rittenhouse 
V.  WILMINGTON  STREET-RAILWAY  COMPANY. 

Action  for  Damages — Street  Railways —  Trial — Issues — Negli- 
gence  and  Contributory  Negligence —  Voluntary  Misk — Fellow 
Servant — New  Trial. 

1.  Where  an  issue  submitted  to  a  jury  will  enable  a  party  to  present 

every  phase  of  his  case,  it  is  needless  to  subdivide  it  into  several 
issues. 

2.  '*  Voluntary  assumption  of  risk**  being  embraced  in  an  issue  as  to 

contributory  negligence,  it  was  not  error,  in  the  trial  of  an  action 
for  damages  where  the  trial  judge  submitted  an  issue  as  to  con- 
tributory negligence  of  plaintiflfs  intestate,  to  refuse  to  submit  an 
issue  tendered  by  defendant  as  to  whether  the  plaintiflTs  intestate 
"  voluntarily  assumed  "  the  risk  of  an  injurv. 

3.  Where  a  witness  was  sought  to  be  impeached  on  cross-examination,  it 

was  error  to  exclude  a  written  statement  signed  by  him  immedi- 
ately after  the  transaction  testified  to,  which  was  offered  to  cor- 
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roborate  his  testimony  on  the  trial.  That  such  statement  was  not 
written  by  himself  is  not  material ;  it  is  sufficient  if  he  signed  it 
after  reading  it,  or  hearing  it  read. 

4.  It  was  proper  on  a  trial  to  refuse  to  give  an  instruction  prayed  for, 

which  assumed  as  a  fact  a  matter  which  w^as  in  controversy. 

5.  A  motor-man  and  track-foreman  of  a  street  railway  are  fellow-servants. 

6.  The  "  Fellow-Servant  Act ''  (Ch.  57,  Pr.  Laws  of  1897,)  does  not  apply 

to  an  action  for  injuries  received  before  its  passage,  and  in  such 
case  a  servant  cannot  recover  for  injuries  where  his  violation  of  his 
master's  orders  contributed  to  such  injuries. 

7.  Where  a  trial  is  granted  by  this  court  in  an  action  for  damages,  but 

the  answer  to  the  issue  as  to  damages  is  not  complained  of,  it  is  in 
the  discretion  of  the  trial  judge  as  to  whether,  on  a  new  trial,  the 
issue  as  to  damages  shall  be  retried. 

Civil  action,  for  damages  for  injuries  to  plaintiff's  in- 
testate resulting  in  his  death,  tried  before  Cdble^  </.,  and  a 
jury,  at  Fall  Terra,  1896,  of  New  Hanover  Superior 
Court. 

Mr,  Thomas  W.  Strange^  for  plaintiff. 

Mr.  George  Rountree^  for  defendant  (appellant). 

Clark,  J. :  We  do  not  think  it  was  error  to  refuse  to 
admit  the  fourth  issue  tendered  bv  the  defendant.  It  is 
true  that  in  strict  parlance,  and  logically,  there  is  a  dis- 
tinction between  contributory  negligence  of  the  intestate 
and  his  voluntarily  taking  a  risk  which  he  knew  to  be  dan- 
gerons.  ^'Carelessness  is  not  the  same  thing  as  intelligent 
choice, ^^  and  most  respectable  authorities  have  pointed 
out  the  distinction.  Bowen,  L.  J.,  in  Thomas  v.  Quar- 
termaine^  18  Q,  B.  D.,  685,  697;  Minor  v.  Railroad^  153 
Mass.,  398.  But  upon  the  issue  of ''contributory  negli- 
gence'^ both  phases  of  the  matter,  negligence  and  volun- 
tary assumption  of  risk,  could  be  submitted  to  the  jury, 
and  the  charge  shows  that  the  Judge  did  so  submit  this 
case.     The  defendant  was  not  cut  off  from  presenting  any 
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phase  of  his  defense,  and  it  can  serve  no  good  purpose  to 
more  minutely  divide  the  issues.  Humphrey  v.  Churchy 
109  N.  C,  132;  Denmark  v.  Railroad,  107  N.  C,  185. 
It  would  rather  serve  to  confuse  the  jury.  The  jury  readily 
comprehend  that,  by  the  issue  of  contributory  negligence, 
they  are  asked  to  find  whether  the  defendant's  fault  was  the 
proximate  cause  of  his  injury,  and  it  is  immaterial  whether 
that  fault  was  carelessness  or  a  reckleso  assumption  of  risk, 
provided  the  jury  are  given  to  understand  (as  they  were  in 
this  case  by  the  evidence,  the  argument  of  counsel,  the  prayers 
for  instructioii  and  the  charge  of  the  court)  that  the  issue 
was  broad  enough  to  cover  both  phases.  ' '  Reckless  assump-: 
tion  of  risk''  has  always  been  taken  in  our  courts  as  being 
embraced  in  the  issue  of  contributory  negligence.  Burgin 
V.  Railroad,  115  N.  C,  673;  Dosters.  Street  Railway,  117 
N.  C,  651;  Turners.  Lumber  Co.,  119  N.  C,  387.  No 
harm  has  come  from  this  course,  and  there  is  no  need  of 
further  refinement. 

It  was  error  to  exclude  a  written  declaration  of  che 
witness  Sheehan  offered  to  corroborate  him.  Bn^rnett  v. 
Railroad,  at  this  term,  and  a  summary  of  cases  there 
cited.  It  made  no  difference  that  such  declaration  \^as 
not  written  by  the  witness.  That  it  was  read  over  to  him 
and  signed  b}"*  him  made  it  his  as  fully  as  if  he  had  writ- 
ten it. 

The  seventh  prayer  for  instruction  vias  properly  refused, 
as  it  assumed  as  a  fact,  though  it  was  controverted,  that 
the  bad  condition  of  the  track  was  due  to  the  negligence 
of  C.  H.  Gilbert,  and  overlooked  the  further  contention 
that  the  defendant  was  negligent  in  placing  such  a  man, 
claimed  to  be  unreliable,  in  charge  of  the  track,  and  the 
evidence  tending  to  show  that  neither  he  nor  any  one  else 
was  really  charged  with  the  regular  and  careful  super- 
vision and  inspection  of  it.     Freed  from  these  controverted 
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questions  of  fact,  it  is  sufficient  to  say  that  if  Gilbert  vias 
responsible  for  the  condition  of  the  track,  the  intestate 
motorman  and  he  were  fellow-servants.  Ponton  v.  Hail- 
road,  61  N.  C,  245;  Eirk  y.  Railroad,  94  N.  C,  625, 
cited  and  approved  in  Hobhs  v.  Railroad,  107  N.  C,  1; 
Walker  v.  Railroad,  128  Mass.,  8;  Johnson  v.  Tow- Boat 
Co.,  135  Mass.,  209;  Howd  v.  Railroad,  50  Miss.,  178; 
Railroad  v.  Tendal,  74  Am.  Dec,  259.  The  Act  of  1897 
(inadvertently  printed  among  the  Private  Laws  of  1897, 
Ch.  56),  which  provides  that  in  actions  against  a  railroad 
company  foi  death  or  injuries  sustained  by  an  employee, 
the  negligence  of  a  fellow  servant  shall  not  be  a  defence, 
though  valid  as  to  injuries  occurring  after  its  ratification, 
is  not  and  cannot  be  retroactive,  and  at  the  time  of  the 
accident  which  caused  the  death  of  the  intestate  the  com- 
pany was  not  liable  for  the  negligence  of  his  fellow  servant. 
Hagins  v.  Railway,  106  N.  C,  537;  Hohba  v.  Railroad^ 
supra. 

It  is  also  proper  to  say,  as  it  may  be  of  assistance  upon 
another  trial,  that  if  Rittenhouse  was  running  his  car 
rapidly  over  the  bridge,  contrary  to  Rule  38  of  the  com- 
pany, and  the  jary  shall  find  that  this  was  the  proximate 
cause  of  injury,  the  plaintiff  cannot  recover.  It  is  settled 
law  that  a  servant  cannot  recover  where  his  violation  of 
his  master's  orders  contributed  to  the  injury.  Bailey's 
Master's  Liability,  89,  and  note;  Russell  v.  Railroad,  4:1 
Fed.  Rep.,  204;  Mason  v.  Railroad,  114  N.  C,  718. 

There  being  no  exception  to  the  finding  upon  the  third 
issue,  as  to  the  quantum  of  damages,  the  appellant  defend- 
ant requested  that,  if  a  new  trial  were  avvarded,  it  should 
oaly  be  granted  upon  the  other  issues,  as  was  the  case  in 
TiUett  V.  Railroad,  115  N.  C,  662.  Whether  in  such 
cases  the  new  trial  shall  be  partial  or  not  was  held  in 
Nathan   v.    Railway,  118  N.  C,  1066,  to  ba  in  the  dis- 
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cretioD  of  the  court,  and  in  this  case  the  majoiity  of  the 
court  are  of  opinion  that  the  new  trial  should  be  unre- 
stricted and  upon  all  the  issues. 

New  Trial. 


FRANK  ALLEN  v.  THE  CAROLINA  CENTRAL  RAILWAY 

COMPANY. 

Practice — Pleading — Demurrer — Motion  to  Make  Pleading 

Definite. 

1.  The  purpose  of  The  Code  practice  being  to  have  controversies  tried  on 

their  true  merits  and  without  unnecessary  costs  and  delay,  it  pro- 
vides for  amending  and  perfecting  the  pleadings  on  motion  in  apt 

time  addressed  to  the  discretion  of  the  court,  or  by  the  court  ex 
mero  moiu. 

2.  Where  a  complaint  in  an  action  for  negligence  was  defective  in  not 

definitely  and  sufficiently  setting  out  the  negligence  complained  of, 
objection  thereto  should  have  been  taken,  not  by  demurrer,  but  by 
motion  to  have  the  plaintiff  make  his  complaint  more  definite. 

Civil  action,  heard  on  complaint  and  demurrer,  before 
Norwood^  «/.,  at  October  Term,  1896,  of  Mecklenburg  Su- 
perior Court.     The  complaint  was  as  follows: 

''The  plaintifif  complains  and  alleges: 

''First — That  the  defendant,  at  the  time  hereinafter 
stated,  was  and  still  is  a  cor{>oration  duly  created  and  or- 
ganized under  the  law,  and  was  and  still  is  a  common  car- 
rier of  goods,  wares,  merchandise,  and  passengers,  and 
operated  a  railroad  between  the  city  of  Charlotte,  North 
Carolina,  and  the  city  of  Wilmington,  in  said  State,  and 
used  for  this  purpose  railroad  tracks,  side  tracks,  engines, 
cars,  &c.,  for  the  necessary  conduct  of  its  business  as  a 
railroad. 

"Second — That,  on  or  about  the  16th  day  oi  June,  1893, 
the  plaintiff,  while  in  the  employ  of  the  defendant,  was 


K  C]  FEBRUARY  TERM,  1897.  549 


Allen  v.  Railway  Company. 


injured  by  a  brake  on  one  of  the  cars  of  the  defendant 
breaking.  That  the  break  was  defective,  which  was  un- 
known to  the  plaintiff,  which,  by  reasonable  care,  could 
ha\e  been  discovered  by  the  defendant.  That  the  plaintiff 
served  the  defendant  as  a  coupler  and  shifter,  and  was  or- 
dered by  the  conductor  to  put  on  the  brake,  which  he  did, 
in  a  careful  and  cautious  manner.  That  the  defendant, 
by  reason ible  diligence,  might  have  known  of  the  defective- 
ness and  unsoundness  of  the  brake. 

*' Third — That  the  plaintiff  used  due  care  and  caution  in 
putting  on  the  brakes,  which  he  was  ordered  to  do  by  his 
superior  and  boss,  the  conductor  of  the  train,  whom  he 
was  bound  to  obey.  That  upon  his  putting  on  the  brake  it 
broke,  throwing  him  violently  to  the  ground  below.  That 
he  was  knocked  senseless,  and  was  and  is  permanently  in- 
jured. That  his  injuries  received  were  no  fault  of  his,  but 
on  account  of  the  imperfect  machineiy,  carelessness  and 
negligence  of  the  defendant.  That  by  reason  of  the  negli- 
gence of  the  defendant,  as  aforesaid,  plaintiff  was  damaged 
five  thousand  ($5,000)  dollars. 

'^Wherefore,  plaintiff  dencands  judgment  against  the  de- 
fendant: 

*^1.  For  the  sum  of  $5,000. 

**2.  ^or  cost  of  action." 

The  demurrer  \^as  as  follows: 

'^The  defendant  demurs  to  the  complaint  filed  in  this 
action,  and  for  cause  of  demurrer  says  that  the  negligence 
alleged  is  not  sufficiently  and  legally  sot  out." 

The  demurrer  was  overruled  with  leave  to  answer,  but 
defendant  appealed. 

Messrs,  Clarkson  cfe  Duls  and  W.  R,  Henry ^  for  plaintiff. 
Messrs,   Burwell^   Walker  i&  Caiifsler^  for  defendant  (ap- 
pellant). 
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Faibcloth,  C.  J. :  This  case  stands  upon  complaint  and 
demurrer,  and  the  ground  of  defence  is  '^that  the  negli- 
gence alleged  is  not  sufficiently  and  legally  set  out/'  The 
purpose  of  The  Code  is  that  controversies  shall  be  tried  on 
their  true  merits,  and  to  this  end  it  prescribes  the  mode, 
order  and  forms  of  pleading,  with  provisions  for  perfecting 
the  pleadings  in  apt  time,  by  striking  out  or  amending  the 
Ban:e. 

When  there  is  a  defective  cause  of  action,  although  in 
due  form,  the  plaintiff  cannot  recover  unless  the  court  in  its 
discretion,  on  reasonable  terms,  allows  an  amendment. 
When  a  good  cause  of  action  is  set  out,  but  defective  in 
form,  the  court  may  require  the  pleadings  to  be  made  defi- 
nite and  certain  by  amendment.  The  Code^  Sections  259 
and  261.  For  this  purpose,  however,  the  objector  must 
move  in  apt  time.  It  is  too  late  after  demurrer  or  answer. 
Stokes  V.  Taylor^  104  JST.  C,  39*.  This  motion  is  ad- 
dressed to  the  discretion  of  the  court.  Conley  v.  Rail' 
Toad^  109  N.  0.,  692;  Smith  v.  Summerfield^  108  N.  C, 
284. 

The  court  may  ex  mero  motu  direct  the  pleadings  to  be 
reformed.  Buie  v.  Brown^  104  N.  C,  335.  See  gener- 
ally Clark's  Code,  p.  207,  Section  261. 

The  demurrer  to  the  sufficiency  of  the  cause  stated 
brings  to  this  court  a  question  of  form  or  uncertainty  in 
the  pleadings,  and  not  the  merits  of  the  action,  and  thus 
costs  and  delay  are  incurred,  which  might  have  been  avoided 
by  a  proper  motion  below,  as  we  are  to  assume  that  the 
judge  would  have  granted  the  proper  motion,  certainly 
until  it  appears  otherwise. 

Without  commending  the  form  in  which  the  plaintiff  has 
stated  his  case  in  the  coi£  plaint,  \^e  think  the  defendant's 
remedy  was  by  motion  aad  not  by  demurrer.  The  case  is 
remanded  in  order  that  the  parties  may. proceed  as  they 
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are  advised.  We  must  sustain  the  judgment  below,  bat 
M9e  do  so  without  prejudice  to  the'rights  of  either  party  to 
plead  de  novo. 

Remanded. 


W.  R.   McILHANEY  v.  THE  SOUTHERN  RA.ILWAY  COMPANY. 

Action  for  Damages — Railroads — Injury  to  Person  on  Tro^k — 

Ckmiributory  Negligence. 

On  the  trial  of  an  action  for  damages  for  injuries  caused  by  the  alleged 
negligence  of  defendant  railroad  company,  it  appeared  that  a 
street  in  Charlotte  was  eptirely  occupied  by  the  tracks  of  the  de- 
fendant company  and  of  the  Seaboard  Air  Line,  the  spaces  between 
which  were  frequently  used  by  pedestrians,  and  that,  on  a  dark 
night  and  for  his  own  convenience,  the  plaintiff  was  walking  on 
one  of  the  tracks  of  the  Seaboard  Company  and,  seeing  an  engine 
just  in  front  of  him,  he  stepped  on  defendant's  track  and  was 
struck  by  a  train  moving  backwards.  He  saw  the  train,  but  could 
not  tell  whether  it  was  moving  or  not.  He  was  familiar  with  the 
surroundings  and  knew  the  risks  of  walking  in  that  street ;  Heldy 
that  it  was  error  to  refuse  an  instruction  that,  if  the  jury  believed 
that  plaintiff  would  have  been  safe  if,  after  stepping  from  the  Sea- 
board track,  he  had  stopped  in  the  space  between  that  track  and 
the  defendant's  track,  it  was  negligence  for  him  to  go  further  and 
that  he  could  not  recover. 

Civil  action,  tried  for  damages  for  injuries  resulting 
from  the  alleged  negligence  of  defendant  railroad  company, 
tried  before  Starbucks  e/.,  and  a  jury,  at  March  Term,  1896, 
of  Mecklenburg  Superior  Court.  The  facts  appear  in  the 
opinion.  There  was  a  verdict  for  the  plaintiff,  and  from 
the  judgment  thereon  defendant  appealed. 

Messrs.  Burwell^   Walker  d;  Cansler^  for  plaintiff. 
Messrs.  G.  F.  Bason  and  J.   TF.  Keerans^  for  defendant 
(appellant). 
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Montgomery,  J. :  That  section  of  A  street,  in  Charlotte, 
between  Fifth  and  Trade  streets,  is  entirely  occupied  by 
two  tracks  of  the  defendant  company  and  two  tracks  of  the 
Seaboard  Air  Line  Co.,  with  spaces  of  from  five  to  seven 
feet  between  the  tracks.  The  spaces  between  the  tracks 
were  paved' with  coal  dust  and  afforded  a  good  walking 
wav — one  better  than  the  sidewalks.  The  tracks  were 
used  by  the  respective  railroad  corporations  for  receiving 
their  trains,  shifting  their  cars  and  other  similar  purposes. 
The  freight  defjot  was  there  also. 

The  night  on  which  the  plaintitf  wa?  injured  was  a  dark 
one — so  dark  that  the  cross  ties  could  not  be  seen.  It  was 
laining  and  there  were  no  lights  on  the  street.  For  his 
own  convenience  he  was  walking  upon  one  of  the  tracks  of 
the  Seaboard  Air  Line,  and,  seeing  an  engine  just  in  front, 
stepped  off  and  upon  the  space  between  the  tracks,  v^hich 
he  had  left,  and  the  defendant's  track.  The  engine  was 
exhausting  steam,  and  the  plaintiff,  to  escape  injury  from 
that  source,  got  upon  the  track  of  the  defendant.  In- 
stantly, almost,  he  was  knocked  off  the  track  and  his  leg 
broken  by  the  rear  box  car  of  a  train  moving  backwards, 
at  the  rate  of  between  two  and  four  miles  an  hour. 

He  testified  that  when  he  got  upon  the  defendant's  track, 
and,  looking,  sa^v  about  fifteen  feet  off,  the  box  car,  there 
was  no  light  on  the  car,  and  no  bell  being  rung,  and  that 
he  could  not  tell  whether  the  car  was  moving  or  not. 

The  defendant  introduced  testimony  going  to  show  that 
there  was  a  watchman  on  the  lookout  with  a  light  at  the 
end  of  the  car. 

The  follov^  ing  issues  were  submitted  to  the  jury :  1.  Was 
plaintiff  injured  l^y  defendant's  negligence  as  alleged?  2. 
Did  plaintiff,  by  his  own  negligence,  contribute  to  his  in- 
jury as  alleged  in  the  complaint?  3.  If  plaintiff,  by  his 
own  negligence,  contributed  to  his  own  injury,  could  da- 
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fendant,  by  the  exercise  of  ordinary  care,  and  notwith- 
standing plainMff's  negligence,  have  prevented  the  injury 
to  plaintiff?     4.  What  are  plaintiff's  damages? 

The  case,  as  appears  from  the  record,  was  well  tried  and 
the  charge  was  very  full  and  clear  and  able.  But  we  are 
of  the  opinion  that  a  new  trial  must  be  had,  because  of  the 
failure  of  his  Honor  to  give  an  instruction  prayed  by  the 
defendant,  which  is  in  these  words:  "If  the  jury  believe 
that  plaintiff  would  have  been  safe  if,  after  stepping  from 
the  Seaboard  track,  he  had  stopped  in  the  space  between  that 
track  and  the  defendant's  track,  it  was  negligence  for  him 
to  go  further  and  place  himself  on  defendant's  track,  and 
the  anspirer  to  the  second  issue  shoula  be  *'  Yes."  The  plain- 
tiff was  acquainted  ivith  the  surroundings  at  the  section  of  A 
street  where  he  was  hurt,  and  he  knew  for  what  purposes 
the  four  railroad  tracks  on  that  street  were  used.  Although 
the  public  were  accustomed  to  use  the  street  and  the  tracks 
for  walking  ways,  yet  the  plaintiff  must  have  known  that 
such  use  was  at  all  times  attended  witti  some  risk.  And 
this  risk  was  necessarily  increased  with  the  darkness  of 
night.  The  use  to  which  this  street  was  put  was  a  stand- 
ing warning  to  pedestrians  to  be  most  careful  when  they 
undertook  to  walk  through  it.  By  plaintiff's  own  testi- 
mony it  was  bO  dark  that  he  could  not  tell  whether  a  box 
car  fifceen  feet  off  was  moving  or  not,  although  he  says 
that  be  stopped  and  looked  at  it  particularly  before  he  went 
torv^  ard.  It  was  early  in  the  night,  being  about  8  o'clock, 
and  he  had  seen  at  least  one  engine  and  train  and  hands  at 
work,  and  mi&:ht  have  reasonably  supposed  that  the  usual 
work  of  the  railroad  ^  ould  continue  for  some  time.  When, 
under  these  circumstances,  the  plaintiff  left  the  safe  walk- 
ing way  where  he  was,  a  place  prepared  by  the  defendant, 
and  where  no  harm  oouid  have  come  to  him  had  he  con- 
tinued in  it,  the  night  being  dark  and  it  raining,  with  no 

120—70 


554  IN  THE  SUPREME  COURT.  [120 

McIliianby  v.  Railway  Company. 

lights  on  the  street,  and  pat  himself  on  the  defendant's 
track,  he  was  negligent  and  contributed  to  his  own  injury. 
This  is  not  the  case  of  one  attempting  to  pass  at  a  railroad 
crossing  in  a  city.  If  a  person  shoald  approach  a  crossing 
in  the  night  time,  and,  after  looking  and  listening,  should 
see  a  moving  train  or  car  upon  the  track  apparently  at  a 
standstill,  without  a  light  on  the  end,  or  without  the  engi- 
neer or  watchman  making  some  other  sufficient  signal,  or 
without  the  engineer,  he,  without  culpability,  might  at- 
tempt the  crossing,  and  if  injured  by  the  train  he  would 
be  entitled  to  recover  damages  for  the  injury.  Mayes  v. 
J?.  Co.,  119  N.  C,  758.  52  K  Y.  Court  of  Appeals,  215. 
But  it  must  be  borne  in  mind  that  the  place  where  the 
plaintiff  was  injured  was  not  a  crossing,  lut  upon  a  street 
filled  up  with  four  railroad  tracks  and  constantly  used  for 
railroad  purposes.  The  facts  concerning  plaintiff's  con- 
duct were  undisputed,  and  we  think  but  a  single  inference 
could  be  dra^n  from  them  by  fair  minded  men,  and  that 
is,  that  a  prudent  man  would  not  have  acted  as  the  plain  - 
tiff  did  on  the  occasion  of  his  injury.  The  jury  found  the 
defendant  to  be  negligent  and  the  plaintiff  not  guilt]^  of 
contributory  negligence,  and  under  instructions  from  his 
Honor  did  not  consider  the  third  issue. 

In  the  next  trial  it  may  be  necessary  for  the  jury  to  con- 
sider that  issue,  if  the  testimony  is  unchanged.     Error. 

New  Trial. 
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C.  W.  HODGES  V.  THE  SOUTHERN  RAILWAY  COMPANY. 

Action  for  Damages — Railroads — Injury  to  Passengers — Step- 
ping from  Drain — Negligence  and  Contributory  Negligence. 

Where,  in  the  trial  of  an  action  for  damages,  it  appeared  from  the  testi- 
mony of  plaintiff,  who  was  a  passenger  on  defendant's  train,  that 
after  the  name  of  the  station  at  which  he  was  to  stop  had  been 
called,  at  night,  and  the  porter  had  opened  the  door,  plaintiff  went 
out  on  the  steps  while  the  train  was  still  moving,  and  that  the 
porter  athen  said,  *'  All  right,  sir,"  and  that  plaintiff  then  stepped 
off,  not  knowing  that  the  train  was  moving,  and  was  injured  ; 
Held,  (1)  that  the  evidence  was  sufficient  to  be  submitted  to  the 
jury  to  show  defpndant's  negligence,  and  (2)  that  such  testimony 
showed  that  the  plaintiff  was  not  chargeable  with  contributory 
negligence. 

Civil  action,  for  damages,  tried  before  Norwood «/.,  and 
a  jury,  at  March  Term,  1897,  of  Mecklenburg  Superior 
Court.  At  the  conclusion  of  the  testimony  his  Honor  ex- 
pressed the  opinion  that  in  no  aspect  of  the  testimony 
could  the  plaintiff  recover,  and  in  deference  thereto  plain- 
tiff submitted  to  a  non>suit  and  appealed. 

Messrs.  Burwellj  Walker  cfe  Canslery  for  plaintiff  (appel- 
lant). 
Mr.  George  F.  Bason^  for  defendant. 

DouoLAS,  J. :  In  this  case,  the  court  below,  at  the  close 
of  the  evidence,  having  intimated  an  opinion  that  the  plain- 
tiff was  not  in  any  aspect  of  the  evidence  entitled  to  re- 
cover, the  plaintiff  excepted  and  submitted  to  a  non-suit. 
We  think  there  was  error. 

Taking  the  evidence  of  the  plaintiff  as  true,  and  it  must 
be  so  taken  for  the  purpose  of  this  appeal,  there  was  suffi- 
cient evidence  to  go  to  the  jury  as  to  the  negligence  of  the 
defendant.     Viewed  in  the  light  of  the  same  testimony, 
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the  action  of  the  plaintiff  was  not  contributory  negligence 
perse.  His  station  having  twice  been  called  he  went  to 
the  front  end  of  the  car  to  get  oflf.  The  porter  opened  the 
door  for  him,  and  the  plaintiff  stepped  down  to  the  last 
step  of  the  car.  While  the  plaintiff  was  standing  there, 
the  porter,  who  was  standing  behind  him  with  a  light,  said 
*'A11  right,  sir."  The  plaintiff  then  stepped  cff  and  was 
injured.  Under  the  circumstances  the  plaintiff  had  a  right 
to  s'ippose  that  the  remark  of  the  porter  was  addressed  to 
him,  and  he  was  not  necessarily  negligent  in  acting  upon  it. 
It  was  dark,  and  he  could  not  tell  whether  the  train  was 
moving.  The  porter  must  have  known  that  the  plaintiff 
was  standing  there  for  the  purpose  of  getting  off  at  the 
proper  time,  and  if  the  expression  '*A.ll  right"  meant  any- 
thing, it  meant  that  all  was  light  for  him  to  get  off.  It 
was  not  only  an  implied  invitation  to  get  off,  but  it  was 
equivalent  to  an  assurance  that  he  could  safely  do  so. 
There  was,  therefore,  no  negligence  pet  se^  if  any  at  all. 
Lamheth  v.  Railroad^  66  N.  C,  49^;  Nance  v.  Railroad^ 
94  N.  C,  619;  Watkins  v.  Railroad,  116  JS.  C,  961; 
Hinahaw  v.  Railroad,  118  JST.  C,  104:7. 

We  have  considered  only  the  plaintiff's  evidence,  with 
such  of  the  defendant's  evidence  as  was  favorable  co  the 
plaintiff,  and  this  is  all  that  could  properly  have  been  con- 
sidered by  the  court  below,  otherwise  the  court  would  have 
been  compelled  to  pass  upon  the  weight  of  the  evidence, 
which  is  exclusively  within  the  province  of  the  jury.  Witt- 
kowsky  V.  Wasson,  71  N.  C,  4ol;  State  v.  Powell ,  94  N. 
C,  965;  State  v.  Chancy,  110  N.  C,  507;  SpruiU  v.  Ins. 
Co.,  at  this  term. 

For  error  in  the  intimation  of  his  Honor  a  new  trial  is 
ordered. 

New  Trial. 

Faircloth,  C.  J.,  dissents. 
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E.  F.  WITSELL  v.  WEST  ASHEVILLE  AND  SULPHUR  SPRINGS 

RAILWAY  COMPANY. 

Action  for  Damages — Street  Railways — Injurjf  to  Passenger — 
Ecldence — Declaration  of  Employee  of  Defendant  as  to  Con- 
ditioa  of  Tracks  Car^  ^c. — Res  Gestae — Negligence — Safe 
Appliances — Instructions. 

1.  In  the  trial  of  an  action  for  injuries  caused  by  the  derailing  of  a  street 

car  because  of  excessive  speed  in  going  down  a  steep  grade,  state- 
menta  made  to  a  witness  by  the  motorman  of  the  street  railway 
company,  immediately  preceding  the  accident,  as  to  the  condition  of 
the  track  and  the  want  of  sand  and  as  to  the  car  being  overloaded 
and  behind  time,  were  competent  as  part  of  the  res  gestae  and  also 
as  fixing  the  company  with  knowledge  of  facts  requiring  a  greater 
degree  of  care  and  providence  than  ordinary. 

2.  Inasmuch  as  the  jury  under  the  practice  in  this  State  responds  to  issues 

submitted  and  do  not  find  a  general  verdict,  it  is  not  error,  in  the 
trial  of  an  action  involving  several  issues,  to  refuse  to  charge  that, 
on  certain  showing,  the  *'  plaintiff  cannot  recover." 

3.  An  exception  ''to  the  giving  of  the  special  instructions  prayed  for,  &c., 

from  one  to  fourteen,  both  inclusive,''  is  a  specific  exception  to 
each  and  every  one  of  the  fourteen  special  instructions  so  num- 
bered, and  is  as  available  as  if  a  separate  exception  was  made 
seriatim  to  each  instruction. 

4.  In  the  trial  of  an  action  for  injuries  caused  by  the  alleged  negligence 

of  a  street  railway  company  in  not  providing  proper  appliances, 
&c.,  it  was  error  to  charge  that  a  street-car  company  must  prcfvide 
"  all  known  and  approved  machinery  necessary  to  protect  its  pas- 
sengers," the  true  rule  being  that  it  is  negligence  not  to  adopt  and 
use  all  approved  appliances  which  are  in  general  use  and  neces- 
sary for  the  safety  of  passengers. 

Civil  action,  tried  before  Bryan,  «/.,  and  a  jury,  at  De- 
cember Term,  1896,  of  Buncombe  Superior  Court,  for  dam- 
ages sustained  by  the  plaintiff  as  a  passenger  on  the  street 
railway,  which,  it  was  alleged,  negligently  permitted  its 
car  to  run  down  hill  at  a  rapid  speed  and  without  proper 
appliances,  whereby  the  car  was  derailed  and  the  plaintiff 
injured.     The  usual  issues  as  to  negligence,  contributory 
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negligence  and  amount  of  damages  were  submitted.  Yer- 
dict  and  judgment  for  the  plaintiff.  Appeal  by  the  defend- 
ant, who  assigned  the  following  errors:  1.  To  the  admis- 
sion by  the  court  of  the  testimony  of  J.  D.  Davis,  to  which 
objection  and  exception  were  made  at  the  trial.  2.  To  the 
refusal  of  the  court  to  give  the  first  and  fourth  special  in- 
structions requested  by  the  defendant.  3.  To  the  modifi- 
cation or  qualification  of  the  second  instruction  prayed  for 
by  the  defendant.  4.  To  the  giving  of  the  special  instruc- 
tions prayed  for  by  the  plaintiff,  from  one  to.  fourteen,  both 
inclusive.     5.  To  the  judgment  of  the  court. 

Messrs,  Z.  M,  Bourne  and  T.  IL  Cohb^  for  plaintiff. 
Messrs,  Merrimon  dk  Merrimon  and  Davidson  <fe  JoneSy 
for  defendant  (appellant). 

Clark,  J.  :  The  statements  and  declarations  of  the  mo- 
torman,  made  to  plaintiff  just  preceding  the  accident  as  to 
the  condition  of  the  track,  as  to  his  not  having  sand  and 
the  car  being  late  and  overloaded,  and  the  rapidity  of 
the  speed,  were  competent  as  part  of  the  res  gestae  and  also 
as  fixing  the  company  with  knovF ledge  of  facts  requiring 
a  greater  degree  of  care  and  prudence  than  ordinary.  4: 
Thompson  Ocrp.,  Sections  4913,  4914;  Morawetz  Corp., 
Section  540a. 

Each  of  the  four  special  instructions  asked  by  the  defend- 
ant concludes  by  asking  the  court  to  instruct  the  jury  that 
the  "plaintiC  cannot  recover."  As  the  jury  now  respond 
to  issues  and  do  not  find  a  general  \erdict,  it  \(as  not  en  or 
to  refuse  these  prayers,  which  would  not  aid  the  jury  to 
answer  the  issues  and  might  confuse  them.  Bottoms  v. 
Railroad^  109  X,  C,  72;  FarreU  v.  Railroad^  102  N.  C, 
390;  McDonald  v.  Carson^  94  N.  C,  497.  If  a  prayer  is 
in  part  erroneous,  the  court  may  decline  it.     The  Judge  is 
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not  called  upon  to  sift  oat  the  soand  part  and  give  it. 
State  \.  Melton^  at  this  term.  The  plaintiff,  having  asked 
fourteen  instinctions,  eaoh  one  numbered  and  all  of  v^hich 
were  given,  the  defendant  excepted  "to  the  giving  of  the 
special  instructions  prayed  for  by  plaintiffs,  from  one  to 
fourteen,  both  inclusive."  We  cannot  concur  with  the 
defendant's  counsel  that  this  is  objectionable  as  a  '^broad- 
side exception/'  It  is  a  specific  exception  to  each  and 
every  one  of  the  fourteen  special  instructions.  It  puts  the 
judge  on  notice  to  send  up  the  evidence  applicable  to  each, 
and  the  opposite  party  knows  that  each  of  the  fourteen 
propositions  of  law  contained  in  those  prayers  will  be  chal- 
lenged here.  When  an  exception  is  made  *'to  the  charge 
as  given,"  this,  by  repeated  decisions  of  this  court,  is  in- 
valid except  when  the  charge  contains  only  one  proposition 
of  law.  When  it  contains  more  than  one,  the  appellant 
must  point  out  each  objectionable  proposition  of  lav9  in  the 
charge  by  an  exception  embracing  it,  and  the  Statute  gives 
him  ten  days  after  the  trial  to  scrutinize  the  charge  and 
make  his  exceptions.  The  record,  as  has  been  repeatedly 
said,  should  not  be  encumbered  with  any  part  of  the  charge 
or  of  the  evidence  which  is  not  required  to  point  out  or 
throvv  light  upon  the  matters  excepted  to.  To  permit  a 
broadside  exception  ''to  the  charge  as  given,''  would  re- 
quire all  the  evidence  and  ail  the  charges  in  every  case  to 
be  sent  up,  wich  great  and  needless  addition  to  the  costs, 
and  would  be  unjust  to  the  appellee,  for  it  would  give  him 
no  knowledge  of  what  propositions  of  law  would  he  called 
in  question  upon  the  appeal  so  that  his  counsel  might  pre- 
pare himself  thereon.  But  The  Code  does  not  require  re- 
finements, and  when  prayers  for  instruction  are  asked  and 
given,  and  the  opposite  party  excepts,  giving  the  numbers 
of  the  instructions  excepted  to,  this  is  specific  information 
to  the  appellee  which  would  not  be  fuller  if  a  separate  ex- 
ception was  made  seriatim  to  each  instruction  given. 
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The  third  instruction  given  at  request  of  plaintiff.  ^'It 
is  the  duty  of  the  defendant  to  provide  its  cars  with  all 
known  and  approved  machinery  necessary  to  protect  its 
passengers  from  injury, '^  is  too  broad  and  exacting,  lldany 
appliances  and  devices  ^^  necessary  to  protect  passengers 
from  injury'^  are  not  yet  invented,  and  it  is  little  short  of 
requirmo  the  use  of  them  that  the  company  shall  adopt  all 
such  when  invented  as  soon  as  ''known  and  approved.'' 
Many  inventions  are  ''known  and  approved"  long  before 
they  come  into  general  use,  and  to  thus  require  common 
carriers  to  adopt  the  latest  and  best  appliances  is  too  harsh 
and  unreasonable.  Janney  couplers,  Miller  platforms,  air 
brakes,  electric  lighting  for  cars,  and  many  other  improve- 
ments were  ''known  and  approved''  by  some,  and  possibly 
by  many  people,  before  they  came  into  general  use.  The 
rule  as  to  the  conduct  of  common  carriers  in  managing  trans- 
portation is  thus  stated  by  Burwell,  J.,  in  Hayjies  v.  Gas 
Co.^  114  N.  C,  203,  211:  "Passengers  on  railroad  trains 
have  a  right  to  expect  and  require  the  exercise  by  the  car- 
rier of  the  utmost  care,  so  far  as  human  skill  and  foresight 
can  go,  for  the  reason  that  the  neglect  of  duty  in  such  cases 
is  likely  to  result  in  great  bodily  harm,  and  sometimes 
death,  to  those  who  are  compelled  to  use  that  means  of  con- 
veyance.'* But  this  applies  to  the  management  and  not  to 
the  kind  of  machinery  and  appliances  to  be  furnished.  In 
Mason  v.  Railroad^  111  K.  C,  482,  487,  it  is  said:  "It 
is  not  the  duty  of  railway  companies  to  furnish  machinery 
of  the  very  best  varieties  or  to  attach  appliances  of  the 
latest  and  safest  kinds,  but  it  is  culpable  to  use  cars 
or  engines  of  any  particular  pattern  which  an  ordinary  in- 
spection would  show  to  be  defective;"  but  this  has  refer- 
ence to  furnishing  machinery  and  appliances  when  the 
complaint  comes  from  an  employee  who  has  been  injured. 
To  draw  the  rule  as  to  the  machinery  and  appliances  which 
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it  is  negligence  not  to  furnish  as  to  passengers  is  more  diffi- 
cult. The  rule  laid  down  by  his  Honor  is  incorrect.  It 
would  discourage  the  building  of  new  roads  if  every  cor- 
poration is  held  to  so  strict  a  rule  that  it  must  keep  a  look 
out  for  improvements  and  inventions  and,  when  one  such  is 
''known  and  approved,"  that  it  is  negligence  to  fail  to  buy 
it.  Such  rule  is  unreasonable  and  compliance  with  it  im- 
practicable. The  prompt  introduction  of  so  valuable  and 
much  needed  an  improvement  as  the  Janney  coupler  was 
beyond  the  means  of  many  corporations,  and  when  the  Act 
of  Congress  made  their  use  in  Interstate  commerce  impera- 
tive, a  date  was  set  years  ahead  for  the  Act  to  go  into 
operation.  The  courts  cannot  act  precipitately  in  such 
matters.  Before  it  is  negligence  not  to  adopt  improved 
appliances  or  machinery  there  must  something  more  ap- 
pear than  that  they  are  ''known"  and  "approved."  The 
correct  rule  is  more  nearly  this,  "It  is  negligence  not  to 
aaopt  and  use  all  approved  appliances  which  are  in  general 
use  and  \vhich  are  necessary  for  the  safety  of  passengers." 
To  require  an  adoption  by  any  particular  defendant,  before 
such  appliances  have  come  into  ordinary  use,  as  soon  as 
"known  and  approved,"  is  simply  to  say  that  each  corpora- 
tion must  have  the  ^'latest  and  best."  The  burden  of  looking 
out  and  buying  each  new  appliance  is  too  great.  The  rule 
has  also  been  thus  stated,  "It  is  the  duty  of  the  carrier  to 
furnish  everything  necessary  to  the  security  of  their  pas- 
sengers which  is  reasonably  consistent  with  the  business  of 
the  carrier."  2  Wood  Railways,  Section  301;  or,  "ap- 
pnived  appliances  in  general  use."  3  Elliott  Railways, 
Section  1224;  or  that  "th<^  carrier  shall  do  all  that  human 
care,  vigilance  and  foresight  can  reasonably  do,  consistentlv 
with  the  mode  of  conveyance  and  the  practical  operation  of 
the  road."  Fuller  v.  TalboUy  23  111.,  367.  "A  comptny 
cannot  be  required,  for  the  sake  of  making  travel  upon  their 
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road  absolutely  free  from  peril,  to  incar  a  degree  of  expense 
¥7hich  would  render  the  operation  of  the  road  impracti- 
cable. It  would  be  unreasonable,  for  example,  to  hold  that 
a  road  bed  should  be  laid  with  ties  of  iron  or  cut  stone, 
because  in  that  way  the  danger  arising  from  wooden  ties, 
subject  to  decay,  would  be  avoided,  but,  on  the  other  hand, 
it  is  by  DO  means  unreasonable  to  hold  that  if  wood  ties  are 
used  they  must  be  absolutely  sound  and  roadworthy." 
BaUroad  v.  Thompson^  56  111,,  138,  142.  The  carrier 
must  not  be  lacking  in  any  appliances  which  sound  rules 
require  it  should  have,  but  it  is  cot  bound  to  use  every 
means  scientific  skill  might  suggest  to  pi  event  accidents. 
Steinway  v.  R.  Co,^  43  N.  Y.,  123.  On  English  railways 
no  railroad  tracks  are  allovved  to  cross  a  public  road  on  a 
grade,  but  they  always  cross  either  below  or  above  it,  and 
flagmen  are  stationed  at  short  distances  along  the  entire 
line  and  there  are  other  precautions  which  add  to  the  secu- 
rity of  travel,  but  the  expense  of  which  few  railroads  in 
this  country  are  yet  able  to  bear.  If  an  appliance  is  such 
that  the  railroads  should  have  it,  the  poverty  of  the  couq- 
pany  is  no  sufficient  excuse  for  not  having  it.  Bat  whether 
the  corporation  is  negligeut  not  to  have  it,  depends  not 
upon  the  bare  fact  that  Its  use  would  conduce  to  greater 
security,  as  the  expensive  appliances  above  mentioned,  nor 
upon  its  being  ^'known  and  approved'^  or  ''the  latest  and 
best,"  but  the  more  reasonable  and  just  rule  is,  as  above 
stated,  that  the  carrier  must  have  ''all  approved  appliances 
that  are  in  general  use  and  which  are  necessary  for  safety 
of  passengers."  In  Mason  v.  Railroad^  supra^  it  was  de- 
clared that  the  time  had  then  arrived  when  it  was  negli- 
gence not  to  have  ''self-couplers"  and  "air  brakes"  on 
passenger  cars,  but  that  it  was  too  soon  to  hold  it  culpable 
negligence  not  to  have  such  appliances  on  freight  cars.  The 
law  is  reasonable  and  just^  alike  to  the  carrier  and  the  pas- 
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senger.  It  does  not  require  the  carrier  to  adopt  each  ap- 
pliance as  soon  as  ''knovvn  and  approved,"  nor  will  it  jus- 
tify the  retention  of  old  appliances  when  new  and  better 
ones  are  in  general  use.  The  well  known  homely  lines 
roughly  express  the  safest  course: 

**  Be  not  the  first  by  whom  the  new  is  tried, 
Nor  yet  the  last  to  lay  the  old  aside." 

While  the  la^v  does  not  require  the  adoption  of  the 
^'latest  and  best,"  self-interest  will,  in  reasonable  time, 
bring  all  valuable  improvements  into  general  use,  and  then 
the  corporation  which  is  not  sufficiently  progressive  will  be 
moved  by  fear  of  liability  for  negligence  from  disregarding 
the  interests  of  the  public. 

It  is  not  necessary  to  consider  the  other  points  raised  by 
the  exceptions,  as  they  may  not  arise,  or  may  be  presented 
in  a  different  form,  on  another  trial.  For  error  in  granting 
the  third  prayer  for  instruction  there  must  be  a  new  trial. 

New  Trial. 


STATE  V.  L.  D.  MORGAN. 

Criminal  Laio — Taxing  Prosecutor  with  Costs — LiabiRty  of 

State  for  Costs — Appeal, 

1.  An  appeal  lies  from  the  judgment  of  a  justice  of  the  peace  taxing  the 

prosecutor  with  costs,  such  taxing  being  in  the  nature  of  a  civil 
judgment. 

2.  While  the  findings  of  fact  of  a  justice  of  the  peace  in  taxing  the  costs 

of  a  criminal  action  against  the  prosecutor  are  reviewable  in  the 
Superior  Court,  the  findings  of  the  latter  court  are  binding  and 
not  reviewable  here. 

3.  An  appeal  does  not  lie  in  behalf  of  the  State  from  the  judgment  of  the 

Superior  Court  declining  to  tax  a  prosecutor  with  costs  in  a  jus- 
tice's court,  nor  from  the  finding  of  the  Superior  Court  Judge  that 
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the  perHon  taxed  by  the  justice  with  the  costs  as  prosecutor  was 
not  such. 

4.  In  a  case  in  w^hich  a  justice  of  the  peace  has  final  jurisdiction  the 
State  can  in  no  event  be  taxed  with  the  costs. 

In  a  ckiminal  action,  tried  before  a  Justice  of  the  Peace, 
the  defendant,  being  taxed  with  the  costs  as  prosecutor, 
appealed  to  the  Superior  Court,  and  Timherlake^  e/.,  at  Fall 
Term,  1896,  of  Beaufort  Superior  Court,  re^  ersed  the  judg- 
ment of  the  Justice  and  the  State  appealed. 

Messrs.    Attorney- General   Zeb    V,    Walser   and    ?/.    H. 
Small^  for  the  State  (appellant). 
Mr.  Charles  F.  Warren^  for  the  defendant  (prosecutor). 

Clark,  J. :  Taxing  the  prosecutor  in  a  criminal  action 
with  costs  is  in  the  nature  of  a  civil  judgment,  from  which 
an  appeal  lies  in  his  behalf  from  the  Justice  of  the  Peace. 
State  V.  Powell^  86  N.  C,  64:0;  cited  with  approval  in  In 
re  Deaton,  105  N.  C,  59;   The  Code^  Section  875. 

But  while  the  findings  of  fact  by  the  Justice  in  such  cases 
are  revie\^able  in  the  Superior  Court,  the  findings  of  facts 
by  the  Superior  Courr  are  conclusive  and  not  reviewable  in 
this  court.  State  v.  Taylor,  118  N.  C,  1262.  States. 
Hamilton^  106  N.  C,  660.  The  reason  for  the  distinction 
is  pointed  out  in  In  re  Deaton,  105  N.  C,  59  (on  pp.  62, 
63). 

Besides,  no  appeal  lies  in  behalf  of  the  State  from  the  Su- 
perior Court  declining  to  tax  the  prosecutor  with  costs,  and 
still  less  from  the  Judge's  finding  of  fact  that  the  person 
taxed  by  the  Justice  of  the  Peace  as  prosecutor  was  not 
such.  The  right  of  the  State  to  appeal  in  criminal  actions 
is  regulated  by  Statute  which  restricts  it  to  the  cases 
enumerated  in  The  Code,  Sect.  1237;  State  v.  Moore,  84  N. 
0.,  724.     But  since  the  judgment  is  in  the  nature  of  a  civil 
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judgment,  a  better  reason  vvby  the  State  cannot  appeal  in 
this  case  is  that  it  has  no  interest,  for  in  a  case  of  which  a 
Justice  has  final  jurisdiction  the  State  can,  in  no  event,  be 
taxed  with  the  costs,  and  the  failure  to  tax  them  to  the 
prosecutor  does  not  oast  them  upon  the  State.  The  Code^ 
895;  Merrimon  v.  GomrrCrs^  106  X.  C,  369;  State  v. 
Shuffler,  119  N.  C,  867. 

Appeal  Dismissed. 


STATE  V.  ROBERT  MOORE. 


Indictment  for  Murder — Homicide — Jary^  Selectl'm  of  Special 
Venire — Submitting  to  Verdict  for  Mansln  lighter — Appeal — 
Harmless  Error. 

1.  Where,  on  trial  for  murder,  the  jurors  were  selected  from  a  special 

venire  summoned  from  the  general  jury  list  irrespective  of  their 
qualifications  as  freeholders,  instead  of  from  a  venire  of  freeholders 
only,  as  required  by  Sections  1738  and  1739  of  The  Codey  but  none 
but  qualified  freeholders  were  empanelled,  and  there  was  no  chal- 
lenge to  the  array ;  Held,  that  the  deifendant  was  not  prejudiced 
by  such  method  of  summoning  the  jurors. 

2.  Where  a  prisoner  indicted  and  on  trial  for  murder  agreed  that  the 

jury  should  return  a  verdict  of  manslaughter,  which  was  done,  and 
the  defendant  appealed,  assigning  as  error  the  exclusion  of  certain 
evidence ;  ffeldy  that  the  submission  to  the  verdict  of  man- 
slaughter was  an  acknowledgment  and  confession  of  the  facts 
which  constituted  the  crime,  and  an  appeal  from  the  judgment 
thereon  cannot  bring  into  question  the  regularity  and  correctness 
of  the  proceedings. 

Indictment  for  murder,  tried  before  Meares^  e/.,  and  a 
jury,  at  D.^oamber,  1896,  Tspm  of  the  Cirouic  Crioiinal 
Court  for  Halifax  count}". 

Upon  the  trial  a  special  venire oi  ninety  was  drawn  from 
the  box  under  the  supervision  of  the  court,  as  required  by 
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Section  14,  Ch.,  156,  Acts  of  18&6,  from  \*hioh  venire  and 
the  regalar  jurors  a  jary  was  selected.  Eight  of  the  spe- 
cial venire"^  ere  onWed  and  passed  ty  the  State  to  the  prison- 
er. Upon  examination  of  4hem,  respectively,  it  was 
found  that  two  had  suits  pending  and  at  issue  in  the  Su- 
perior Court  of  Halifax  county,  five  were  not  freeholders 
and  one  had  served  on  the  jury  in  the  Superior  Court  of 
Halifax  within  the  past  two  years.  The  prisoner  offered 
to  challenge  each  of  them  for  the  disqualification  that  his 
examnination  disclosed,  as  contended  by  the  prisoner,  but 
the  challenges  v^rere  refused,  and  the  prisoner  excepted  and 
then  challenged  such  venire  men  peremptorily. 

During  the  trial  the  prisoner  excepted  to  the  admission 
of  certain  testimony. 

After  the  testimony  was  closed,  and  one  counsel  on  each 
side  had  addressed  the  jury,  a  recess  was  taken,  and  on  the 
opening  of  the  court  next  day  the  counsel  on  both  sides 
announced  in  open  court  that  the  prisoner's  counsel  had 
offered  to  submit  to  a  verdict  of  manslaughter,  and  that 
the  solicitor  had  agreed  to  the  verdict.  The  court  then 
repeated  to  the  jury  what  the  counsel  on  both  sides  had 
already  stated  in  their  presence,  and  the  jury  assented  and 
the  verdict  of  manslaughter  Aras  accordingly  entered  and 
judgment  rendered.     Thereupon  defendant  appealed. 

Messrs.  Attorney  General  Zeb  V,  Walser  and  MacHae 
dk  Day^  for  the  State. 

Mr.  C.  B.  Aycock^  tor  the  prisoner. 

Montgomery,  J.:  The  prisoner  was  indicted  for  murder 
and  tried  in  the  county  of  Halifas  in  the  Jircuit  Criminal 
Court.  In  cases  where  a  Judge  of  the  Superior  Court  issues 
a  special  writ  of  venire  facias  only  freeholders  can  be  sum- 
moned.    The  Code^  Sections  1738,    1739.     It  was  argued 
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here  for  the  defendant  that  he  was  entitled  to  a  new  trial 
upon  the  ground  that  the  jarors  who  were  the  triers  of  the 
indictment  against  him  were  selected  from  a  special  venire 
ordered  by  the  judge  and  summoned  by  the  sheriff  from 
the  general  jurj  list  of  the  county,  irrespective  of  their 
qualiacations  as  freeholders.  The  defendant's  counsel, 
(vhile  admitting  that  the  Act,  Chapter  156  of  the  La^s  of 
1895,  which  created  the  Circuit  Criminal  Court,  and  pro- 
vided a  method  of  procuring  a  special  venire  in  cases  of 
capital  felonies,  was  followed  in  summoning  the  special 
venire^  yet  insisted  that  the  Act  was  prejudicial  to  defend- 
ant's rights,  in  that  it  denied  to  persons  indicted  for  capi- 
tal felonies  in  the  Circuit  Criminal  Court  the  same  and 
equal  protection  which  was  afforded  to  persons  indicted  and 
tried  for  the  same  offences  in  the  Superior  Courts,  and  tor 
that  reason  was  contrary  to  that  portion  of  Section  1  of 
Article  XI Y  of  the  Amendments  lo  the  Constitution  of  the 
United  States,  which  declares  that  no  State  in  the  Fnion 
shall  *  ^deprive  any  person  of  life,  liberty  or  property  with- 
out due  process  of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  its  laws."  Authorities 
were  cited  to  sustain  this  position. 

It  is  not  necessary  for  us  to  make  a  decision  upon 
the  question  raised  by  the  argument.  It  m.ight  be 
that  the  defendant  would  have  to  be  sustained  in  bis 
contention  if  he  had  been  compelled  to  take  a  single 
juror  who  was  not  a  freeholder.  Bui  such  does  not 
appear  to  have  been  the  case.  It  is  true  that  seve- 
ral jurors  who  were  not  freeholders  were  tendered  by 
Ihe  State,  and  that  upon  objection  by  the  defendant,  for 
cause,  the  objection  was  not  sustained  by  the  court.  But 
it  appears  that  all  such  were  rejected  by  the  peremptory 
challenges  of  the  defendant  and  that  a  jury  was  selected 
before  he  had  exhausted  his  peremptory  challenges.     The 
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jury,  so  far  as  we  can  see  from  the  recoid,  possessed  all  the 
qualifications  required  by  the  general  law,  Sections  1738, 
1739  of  The  Code^  in  cases  where  they  are  selected  from  a 
special  venire^  and  it'  some  of  them  who  were  summoned 
by  the  sheriff  did  not  possess  the  proper  qualifications  they 
did  not  try  this  case,  and  the  defendant  was  therefore  not 
prejudiced  by  such  order  of  the  judge  and  such  action  of  the 
sheriff.  There  was  no  challenge  to  the  array.  The  excep- 
tions taken  to  the  refusal  ot  his  Honor  to  admit  certain 
testimony  offerea  by  the  defendant  need  not  be  considered, 
for  the  reason  that  the  verdict  of  the  jury  returned  on  the 
defendant's  agreement  that  they  should  find  him  guilty  of 
manslaughter  is,  in  laiv,  an  acknowledgment  and  confession 
of  the  facts  which  constituted  the  crime,  and  an  appeal 
from  the  judgment  rendered  thereon  cannot  bring  into 
question  the  regularity  and  correctness  of  the  proceedings. 
State  V.    Warreriy  113  N.   C'.,  683. 

No  Error. 


STATE  V.  A.  JOURNIGAN. 

Indictment  for  Perjurjj — Instructions — Expression  of  Opinion 

by  Trial  Judge — Case  on  Appeal, 

1.  A  charge  by  the  trial  judge,  in  the  trial  of  an  indictment  for  perjury, 

that  perjury  was  very  much  a  matter  of  intent,  and  that  as  to  that 
the  jury  must  be  satisfied  beyond  a  reasonable  doubt  upon  *'all 
the  facts  and  circumstances  of  the  case  deposed  to  by  the  wit- 
nesses," contains  no  expression  of  opinion  of  the  judge. 

2.  In  the  absence  of  any  allegation  or  ground  to  the  contrary,  a  case  on 

appeal  certified  by  the  judge  presiding  at  the  trial  will  be  taken  as 
correct,  where  the  notes  of  the  evidence  and  charge  were  not  ac- 
cessible in  making  up  the  case. 

Indictment  for  perjury,  tried  before  Graham^  e/.,  and  a 
jury,  at  Fall  Term,  1896,  of  Franklin  Superior  Court. 
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The  defendant  was  convicted  and  appealed. 

Mr,  Attorney  General  Zeh  V,    WaUer^  for  the  State. 
Messrs.  G.  M.  Gooke  &  Son^  for  defendant  (appellant). 

Faircloth,  C.  J. :  The  defendant  is  indicted  for  perjury. 
No  exception  was  taken  to  the  evidence.  The  court  charged 
the  jury  that  perjury  was  very  much  a  matter  of  intent, 
and  that  on  that  they  must  be  satisfied  beyond  a  reason- 
atle  doubt  npon  ^'all  the  facts  and  circumstances  of  the 
case  as  deposed  to  by  the  witness."  We  see  no  expression 
of  opinion  on  the  part  of  the  court  in  any  part  of  the 
charge,  and  the  veidict  must  be  taken  as  conclusive  on  the 
question  of  intent.  It  is  not  error,  in  a  civil  action,  for 
the  court  to  instruct  the  jury  that  if  they  believe  the  evi- 
dence the  defendant  is  guilty,  although  it  would  be  in  a 
criminal  action  in  which  the  iitent  is  a  material  element. 
State  V.  Gaitker^  72  N.  C,  458;  Hannon  v,  Grizzard^ 
89  K  C,  115;  State  v.  Riley,  113  K  C,  648.  In  the 
latter  case  the  distinction  between  civil  and  criminal  ac- 
tions on  this  subject  is  pointed  out,  and  cases  cited.  The 
exception  to  the  charge  is  overruled. 

The  notes  of  the  court  containing  the  evidence  and  the 
charge  were,  in  some  way,  misplaced  and  not  accessible  to 
the  counsel  or  the  court  in  making  np  the  case,  but  hiu 
Honor  certifies  the  case  to  this  court,  saying,  ^'  But  the  facts 
in  the  case  are  comparatively  fresh  in  my  mind,  and  the 
above  is  a  substantial  statement  of  the  evidence  and 
charge."  We  must  take  the  case  to  be  correctly  stated, 
especially  in  the  absence  of  any  allegation  or  ground  laid 
to  the  contrary,  except  by  way  of  argument  to  the  suffi- 
ciency of  the  case  as  stated. 

Affirmed. 


120—72 


570  IN  THE  SUPREME  COURT.  [120 

State  «.  Moore. 


STATE  V.  JAMES  I.  MOORE. 

Indictment  for  Murder — Jury^  Selection  and  Qiialijication  of — 
Error ^  Review  of — Severance — Exceptions. 

1.  The  action  of  a  trial  judge  in  determining  the  qualifications  of  a  jury- 

man, if  erroneous,  is  ground  for  a  challenge  to  the  array  by  a  mo- 
tion to  quash  and  set  aside  the  entire  panel,  and  in  the  absence  of 
such  challenge  a  defendant  cannot  be  allowed  to  take  advantage 
of  the  alleged  error  after  trial  and  judgment. 

2.  The  refusal  of  a  trial  judge  to  grant  a  severance  in  the  trial  of  two  de- 

fendants is  a  matter  of  discretion  and  not  reviewable  on  appeal. 

3.  A  "broadside"   exception  "to  the  charge  as  given"    will  not  be 

considered. 

Indictment  for  murder,  tried  at  Fall  Term,  1896,  of 
Franklin  Superior  Court,  before  Oraham^  «/.,  and  a  jury. 
The  defendant  was  convicted  and  appealed. 

« 

Messrs.  Attorney  Oeneral  Zeh  V.  Walser  and  W,  M. 
Person^  for  the  State. 

Mr.  F.  S.  Spruill^  for  defendant  (appellant). 

FuRCHEs,  J.:  This  is  an  indictment  for  murder,  and  tie 
judge  trying  the  case  ordered  a  special  venire  and  directed 
that  it  should  be  drawn  from  the  jury  box,  under  Section 
1739  of  The  Code.  In  drawing  this  jury,  upon  the  tes- 
timony of  the  sheriff  and  others,  the  judge  undertook  to 
try  and  determine  who  were  and  who  were  not  freehold- 
ers. And  when  the  name  of  J.  H.  King  was  drawn  from 
the  box,  the  judge  found  from  the  testimony  of  these  par- 
ties, and  irom  the  fact  that  the  tax  books  did  not  show  that 
said  King  had  listed  anj^  land  for  taxation,  that  he  was 
not  a  freeholder,  and  rejected  his  name  and  refused  to 
allow  it  to  go  in  the  venire  facias.  To  this  the  defendant 
objected. 
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The  defendant  was  indicted  in  the  same  bill  v^ith 
another  defendant  (his  brother),  who  was  acquitted.  And 
this  defendant  moved  for  a  severance,  which  was  refused 
and  he  excepted 

The  defendant  made  a  further  exception  in  the  following 
words:  ^'The  prisoner  excepts  to  the  charge  as  given." 

These,  as  far  as  we  are  able  to  ascertain  from  the  record, 
constitute  the  defendant'H  exceptions  upon  which  he  grounds 
bis  appeal. 

The  first  error  assigned,  the  rejection  of  the  name  of  J. 
H.  King  drawn  from  the  jury  box,  is  not  presented  in  such 
a  way  that  we  can  consider  it  in  this  appeal.  If  tbe  action 
of  the  judge,  in  undertaking  to  determine  the  qualifications 
of  a  juryman  at  that  stage  of  the  proceeding  and  progress 
of  the  trial,  was  erroneous,  as  the  defendant  contends,  it 
was  ground  for  a  challenge  to  the  array  by  a  motion  to 
quash  and  set  aside  the  entire  panel.  As  the  defend- 
ant did  not  challenge  the  array,  it  is  presumed  that  he  was 
satisfied  with  it,  as  it  was  returned,  and  he  cannot  be 
allow  ed  to  take  advantage  of  this  objection  after  trial  and 
judgment  in  this  way.  1  Burrell  L.  Diet.,  pp.  129  and 
271;  3  Blackstone  Com.  Star.,  p.  359;  State  \.  Mtcrphy^ 
Winst.  Rop.,  129;  Boyer  v.  Teagiie^  lOG  K  C,  on  pp.  619 
and  620. 

The  exception  to  tbe  refusal  of  the  judge  to  grant  the 
defendant's  motion  for  a  severance  cannot  be  sustained. 
This  is  a  matter  of  discretion  and  not  appealable.  State  v. 
Oooch,  94  N.  C,  987;  State  v.  Oxendine,  107  N.  C,  783. 

The  exception  "to  the  charge  as  given,"  is  too  general 
and  indefinite,  and  cannot  be  considered  on  that  account. 
Stftte  v.  Downs,  118  X.  C,  1242;  State  v.  Varner,  115  N. 
C,  744;  State  v.  Ntpper,  95  N.  C,  653.  But  the  learned 
counsel,  who  argued  tbe  case  for  the  defendant,  stated  that 
there  was  nothing  in  this  exception  (to  the  judge's  charge). 
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unless  he  could  induce  the  court  to  review  and  overrule  the 
cases  of /k%a^  v.  Fuller^  114  N.  C,  885;  Stat^  v.  Gadberry^ 
117  N.  C,  811,  and  State  v.  LocUear,  118  N.  C,  1154. 
This  we  cannot  do,  and  the  judgment  must  be  affirmed. 

Affirmed. 


STATE  V.  JESSE  HINNANT. 

Indictment  for  Gcirri/inq.  Concealed   Weapon — Inteni — Question 

for  the  Jury. 

Where,  in  the  trial  of  an  indictment  for  carrying  a  concealed  weapon, 
the  defendant  admitted  that  he  carried  a  pistol  home  *Mn  his 
pocket,"  the  presumption  was,  under  the  Statute,  that  he  carried  it 
with  intent  to  conceal  it,  and  it  was  a  question  for  the  jury 
whether  the  evidence  rebutted  such  presumption. 

Indictment  for  carrying  a  concealed  weapon,  tried  be- 
fore Graham^  e/!,  and  a  ju"*y,  at  November  Term,  1896, 
of  Wilson  Superior  Court.  The  defendant  was  convicted 
and  appealed. 

Mr.  Attorney  General  Zeb  V.   Walser^  for  the  State. 
No  counsel,  for  defendant. 

Faircloth,  C.  J. :  The  defendant  was  indicted  for  carry- 
ing a  concealed  weapon.  He  admitted  that  he  purchased  a 
pistol  at  a  store  and  put  it  in  his  pocket  and  carried  it 
home. 

The  only  question  sent  to  the  jury  was  the  intent  with 
viihich  the  pistol  was  carried.  His  Honor  charged  the  jury 
that  they  were  the  sole  judges  of  the  intent,  and  that  if  de- 
fendant pat  the  pistol  in  his  pocket  only  to  carry  it  home 
he  was  not  guilty,  but  if  they  believed  from  the  evidence 
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that  he  did  so  with  intent  to  conceal  it  while  carrying  it, 
he  would  be  guilty;  also,  that  they  must  not  consider  the 
evidence  of  what  occarred  at  the  corn  shacking. 

The  question  was  properly  left- to  the  jury.  State  v. 
Dixon,  114  N.  C,  850;  StaUw  Pigford,  117  N.  C,  748. 
The  Statute  raises  the  presumptiou  of  criminal  intent,  and 
it  is  for  the  defendant  to  rebut  the  presumption,  which,  in 
the  opinion  of  the  jury,  he  failed  to  do.  State  v.  McMa- 
71U8,  89  N.  C,  555;  State  v.  Lilly,  116  K  C,  1049. 

No  Error. 


STATE  V.  R.  P.  HOLMES. 

Indictment  for  Disposing  of  Mortgaged  Property — Sale — Pre- 
sumption of  Fraudulent  Intent. 

1.  The  actual  sale  of  mortgaged  crops  raises  a  presumption  of  fraudulent 

intent. 

2.  On  the  trial  ot  an  indictment  for  disposing  of  mortgaged  property, 

proof  that  the  defendant  executed  a  mortgage  on  his  crops  and 
sold  a  part  thereof,  leaving  the  mortgage  unsatisfied,  (no  other 
facts  being  before  the  jury)  made  out  a  prima  facie  case  and  the 
burden  of  proving  facts  negativing  such  intent  devolved  upon  the 
defendant. 

Indictment  under  Section  1089  of  The  Code,  for  dispo- 
sing of  mortgaged  property,  tried  before  Molver^ «/.,  and  a 
jury,  at  March  Term,  1896,  of  Wake  Superior  Court. 

The  execution  of  the  mortgage  was  admitted.  W.  W. 
Holding  testified  for  the  State  that  defendant  rented  the 
land  described  in  1  he  indictu:  ent  of  Thomas  Honeycutt,  for 
the  year  1895,  and  agreed  to  pay  as  rent  800  pounds  of 
lint  cotton;  that  defendant  raised  on  the  land  corn,  cotton, 
fodder  and  potatoes;  that  defendant  confessed  to  the  wit- 


\ 


674  IN  THE  SUPREME  COURT.  [120 

State  v.  Holmes. 

ness  that  he  had  sold  some  of  the  corn  raised  on  the  land ; 
that  there  was  now  due  on  the  debt  of  the  defendant,  as 
secured  by  the  mortgage,  about  $20;  that  no  part  of  the 
orop  was  applied  on  *the  mortgage,  nor  the  proceeds 
thereof.  No  other  witness  was  introduced  by  the  State, 
and  the  defendant  offered  no  testimony.  The  defendant 
requested  the  court  to  charge:  (1)  That  the  lien  of  the 
landlord,  Honeycutt,  was  superior  lo  that  of  Holdmg, 
Davis  &  do. ;  and,  before  the  jury  could  eonvicc  the  de- 
fendant, the  State  niutst  prove  tn  their  satisfaction  that  de- 
fendant had  raised  on  Honeycutt's  land  more  of  the  crop 
described  in  the  mortgage  than  was  necessary  to  paj"  the 
lent  of  Honeycutt;  otherwise,  the  lien  attempted  to  be 
given  by  the  execution  of  the  mortgage  did  not  at- 
tach, and  defendant  would  not  be  guilty  under  this  in- 
dictment. (2)  That  it  was  incumbent  on  the  State  to  prove 
that  the  rent  owing  Honecyutt  had  been  paid  before  the 
corn  was  sold,  and,  having  failed  to  do  this,  the  defendant 
was  not  guilty.  (3)  That  it  was  required  of  the  State,  in 
order  to  convince  the  jury  that  the  corn  was  disposed  of 
with  intent  to  hinder,  delay  and  defeat  the  rignts  of  Hold- 
ing, uavis  &  Co.,  to  show  that  the  rent  of  Honeycutt  had 
been  theretofore  paid,  and  that  the  corn  sold  had  remained 
after  the  rent  was  paid,  and  that,  after  selling  the  corn, 
there  was  not  enough  corn,  cotton,  fodder,  cotton  seed  and 
potatoes  raised  on  the  land  to  satisfy  the  debt  of  the  de- 
fendant then  unpaid,  and  as  secured  by  the  mortgage.  (4) 
That  it  was  the  duty  of  the  State  to  prove  that  the  rent  of 
Honeycutt  had  been  paid  before  the  corn  was  disposed  of; 
otherwise,  the  defendant  would  not  be  guilty  under  this  in- 
dictment, because  the  lien  of  the  landlord,  Honeycutt,  at- 
tached before  that  of  Holding,  Davis  &  Co.  The  court 
refused  to  charge  as  requested,  but  told  the  jury  that,  if 
they  believed  the  evidence  of  the  State,  the  defendant  was 
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guilty.     The  defendant  excepted.     There  was  a  verdict  of 
guilty,  and  from  the  jadgment  thereon  defendant  appealed. 

Messrs.  Attorney  General  Zeb  V.  Walser^  for  the  State. 
Messrs.  Shepherd  <&  Bitshee  and  W.  L.   Watson^  for  de- 
fendant (appellant). 

Glabk,  J.:  It  v\as  in  evidence  that  the  defendant,  who 
was  a  renter,  bad  sold  part  of  the  crop  which  was  em- 
braced in  a  mortgage  given  by  him  and  that  a  balance  was 
still  due  thereon.  The  defendant  offered  no  evidence.  If 
there  had  been  evidence  that  defendant  had  sold  the  corn 
to  pay  the  prior  lien  for  rent.  State  v.  Ellington^  98  N.  C, 
749,  or  that  sufficient  of  the  crop  had  been  retained  to  pay 
off  the  mortgage,  State  v.  Manning^  107  N.  C,  910,  or 
tending  to  show  that  the  sale  had  been  made  under  circum- 
stances making  it  justifiable,  as,  for  instance,  the  sale  of 
perishable  property  merely  to  prevent  loss,  then  the  intent 
would  have  been  a  matter  to  have  been  left  to  the  jury. 
Bat  such  matters  of  defence  were  peculiarly  within  the 
know  ledge  of  the  defendant  and  should  have  been  put  in 
evidence  by  him.  [t  would  be  impossible  for  the  State  to 
anticipate  and  offer  evidence  to  disprove  these  and  all  other 
possible  circumstances  which  might  negative  the  intent. 
Upon  the  facts  here  found,  that  the  defendant  executed  the 
mortgage  upon  his  crop  and  fiold  a  part  thereof,  leaving  the 
mortgage  still  unsatisfied,  no  other  facts  being  before  the 
jury,  the  intent  to  hinder,  delay  and  defeat  the  mortgage, 
was  the  ' 'natural  and  necessary ''  consequence  of  such  a  state 
of  facts.  State  v.  Manning^  supra.  The  defendant  is  pre- 
sumed to  have  intended  the  necessary  consequences  of  his 
own  act.  The  jury  could  not  act  upon  the  surmise  ihat 
there  might  be  other  crops,  or  that  the  corn  had  been  sold 
to  pay  prior  liens  or  taxes,  or  other  justifiable  purposes. 
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His  Honor,  therefore,  properly  instructed  the  jury,  if  Ihey 
believed  the  evidence,  to  find  the  defendant  gailty.  State 
V.  RiUy,  113  N.  C,  648. 

In  like  manner,  upon  an  indictment  for  selling  liquor 
without  license,  if  the  sale  is  shown,  the  burden  devolves 
upon  the  defendant  to  show  that  he  had  a  license  to  sell. 
State  V.  Morrison^  14  N.  C,  229;  State  v.  Wilbourne^  87 
N.  C,  529;  Stats  v.  Einery,  98  N.  C,  668;  State  v.  Smith, 
117  N.  C,  809.  On  an  indictment  for  entry  on  land 
without  license,  under  The  Gode^  Section  1120,  the  burden 
of  showing  the  license  devolves  upon  the  defendant.  State 
V.  Glenn^  118  N.  C,  1194.  So,  also,  on  an  indictment  for 
murder,  on  the  trial  of  which  the  intent  is  most  essential, 
if  the  killing  with  a  deadly  weapon  is  proved  or  admitted 
the  law  presumes  malice,  and  the  burden  of  proving  matter 
in  excuse  or  mitigation  devolves  upon  the  prisoner. 

Besides,  the  Statute  {The  Code^  Section  1089)  makes  the 
failure  to  produce  the  mortgaged  pioperty,  when  demanded 
by  the  mortgagee,  prima  facie  evidence  of  ihe  disposition 
of  it  ^^  with  the  intent  to  hinder,  delay  or  defeat^^  the  mort- 
gagee, a  fortiori  proof  of  the  actual  sale  c»f  such  property 
raises  a  presum  ption  of  such  intent.  Formerly  it  was  neces- 
sary to  allege  in  the  indictment  the  name  of  the  person  to 
whom  the  mortgaged  property  was  sold  {State  v.  Pickens^ 
79  N.  C,  652;  State  v.  Burns,  80  N.  C,  376),  but  this  is 
expressly  made  unnecessary  under  the  amended  Statute,  as 
it  is  in  The  Code. 

]So  Error. 
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STATE  V.  HENRY  HARRIS. 

Indictment  for  Secret   Assault — Ins^ifficient   Evidence — Exeep- 

tionSy  How  Taken. 

1.  An  exception  that  there  is  not  sufficient  evidence  to  fs^  to  the  jury 

must  be  taken  before  verdict,  in  order  that  the  defect  can  be  sup- 
plied if  possible. 

2.  An  exception  for  omission  to  charge  must  be  made  before  verdict ; 

otherwise  as  to  exceptions  for  errors  in  the  charge  which,  if 
taken  specifically,  may  be  made  within  ten  days  after  the  adjourn- 
ment of  the  court. 

3.  An  assault  made  from  behind  and  in  such  a  manner  as  to  prevent  the 

person  assaulted  from  knowing  who  his  assailant  is,  or  that  the 
blow  is  about  to  be  struck,  is  a  secret  assault. 

Indictment  for  secret  assault  with  a  deadly  weapon, 
tried  befoFf  Mclver^  «/.,  and  a  jury,  at  November  term, 
1896,  of  Ghanville  Superior  Court.  The  defendant  ad- 
mitted the  assault,  but  denied  that  it  was  made  in  a  secret 
manner.  The  prosecuting  witness,  Frank  O.  Landis,  testi- 
fied that  he  was  in  conversation  with  one  Albert  Harris 
when  he  was  struck,  and  did  not  see  the  defendant  jr  kno^ 
who  hit  him.  He  had  no  warning,  and  was  knocked  dawn 
insensible.  It  was  also  in  evidence,  by  another  witness, 
that  defendant  struck  prosecutor  witn  a  lar^e  stick  from 
behind.  Defendant  testified,  in  his  own  behalf,  that  he 
did  not  strike  with  a  stick  described  by  the  other  witness, 
but  did  stiike  with  the  stick  he  then  held  in  his  hand  (which 
was  shown  to  the  court  and  jury),  and  was  standing  behind 
the  prosecutor  and  gave  no  notice  when  the  assault  \^  as 
made.  The  court  charged  the  jury  that  they  must  be  fully 
satisfied  the  assault  was  made  in  a  secret  manner  and  with 
intent  to  kill,  and  if,  from  the  testimony,  they  were  satis- 
fied beyond  a  reasonable  doubt  that  it  was  made  from  be- 
hind, and  in  such  manner  as  to  prevent  prosecutor  from 
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knowing  who  his  assailant  was,  and  that  the  blow  was 
about  to  be  stiioken,  then  it  was  a  secret  assault;  and  if 
they  were  satisfied,  beyond  a  reasonable  doubt,  that  the 
ordinary  consequence  of  such  a  blow  was  to  produce  death, 
then  the  law  presumed  the  intent  to  kiU,  and  they  should 
convict,  otherwise  they  should  acquit  the  defendant. 

There  was  a  verdict  of  guilty,  and  the  defendant  moved 
for  a  new  trial  on  the  ground  that  there  was  not  sufficient 
evidence  to  go  to  the  jury,  showing  that  the  assault  was 
made  in  a  secret  manner  with  intent  to  kill.  The  motion 
was  refused  and  defendant  appealed. 

Messrs.  Attorney  General  Zeh  V.  Walser^  Winston  <k 
FuUer  and  J.  C.  Biggs ^  for  the  State. 

Mr,  Joseph  B.  Batchdor^  for  the  defendant  (appellant). 

Glakk,  J.:  ^^An  exception  that  there  is  not  sufficient 
evidence  to  go  to  the  jury  must  always  be  made  before  ver- 
dict, in  order  that  the  defect  can  be  supplied* if  possible;" 
for  the  sole  object  of  judicial  investigation  is  to  ascertain 
the  truth  of  the  matter  at  issue.  Sutton  v.  Walters^  118 
N.  C,  495;  Holden  v.  Strickland,  116  N.  C,  185;  Staie 
V.  Hart,  Ibid,  976;  State  y.  Kiger,  115  N.  C,  746;  Cotton 
Mills  V.  Cotton  Mills^  Ibid,  475;  State  v.  Vamer^  Ibid, 
744;  Fagg  v.  Loan  Association,  113  N.  C,  364;  McMil- 
lan V.  QamUll,  106  N.  C,  359;  StaU  v.  Brady,  104  N. 
C,  737;  Battle  v.  Mayo,  102  N.  C,  413,  438;  Sugg  v. 
Watson,  101  N.  C,  188;  Lawrence  v.  Hester,  93  N.  C,  79; 
State  V.  Glisson,  Ibid,  506;  State  v.  Keath,  83  N.  C,  626; 
State  V.  Jones,  69  N.  C,  16.  The  matter  seems  adjudicated 
and  is  decisive  of  this  case. 

It  is  true  that  exceptions  for  error  in  the  charge  may  be 
taken,  specitically,  if  made  within  ten  daj'^s  after  the  ad- 
journment of  the  court,  Lowe  \.  Elliott,  107  N.  C,  718; 
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State  V.  Varner^  115  N.  C,  744;  Blaokburn  v.  Ins.  Co.^ 
116  N.  C,  821;  Clark's  Code  (2nd  Ed.),  p.  383,  but  it  is 
otherwise  as  to  exceptions  for  omissions  to  charge,  State  v. 
Groves,  119  N.  C,  822;  Clark's  Code  (2nd  Ed.),  p.  382, 
and  permitting  the  case  to  go  to  the  jury  on  insufficient  tes- 
timony, since  these  matters  must  be  called  to  the  attention 
of  the  court  before  verdict,  that  the  defect  may  be  cured  by 
caUing  other  witnesses  or  by  charging  upon  the  omitted 
points.  It  may  be  noted  that  the  third  head  note  in  State 
V.  Rart,  116  N.  C,  976,  is  misleading  by  reason  of  this 
distinction  having  been  overlooked  by  the  reporter.  But 
even  if  the  exception  in  this  case  had  been  taken  in  apt 
time,  it  could  not  have  availed  the  defendant.  The  judge 
correctly  charged  that  '  ^if  the  assault  was  made  from  be- 
hind and  in  such  a  manner  as  to  prevent  the  prosecutor  from 
knowing  who  his  assailant  was,  and  that  the  blow  was 
about  to  be  stricken,  it  was  a  secret  assault,"  State  v.  Jen- 
ningsj  104  N.  C,  774,  and  the  evidence  fully  authorized 
the  charge.  State  v.  Jennings ,  has  been  cited  and  approved 
in  State  v.  Fatten,  115  K.  C,  753;  State  v.  Shade,  Ibid, 
757;  State  v.  Gunter,  116  N.  C,  1068.  Attempts  to  com- 
mit any  of  the  four  capital  offences  were  formerly  felonies, 
but  duiing  the  prosecution  for  ''Kuklux"  troubles  the 
offence  of  assault  with  intent  to  commit  murder  was  re- 
duced to  a  simple  misdemeanor.  The  Act  of  1887,  Ch.  32, 
restored  the  grade  of  the  offence  to  a  felony,  except  in 
those  cases  in  which  it  is  committed  openly,  giving  the 
assailed  an  opportunity  to  know  his  assailant.  State  v. 
Telfair,  109  N.  C,  878. 

No  Error. 
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STATE  V.  JAMES  PERRY. 

r 

Indictment  for  Garryinfi  Concealed  Weapon — Statute^  Construe- 

lion  of — Premises  of  Defendant. 

1.  The  use  of  the  words,   "on  his  own  premises,"  and  not  being  "on 

his  own  lands,"  in  Section  1005  of  The  Code,  shows  an  intention  to 
restrict  the  right  to  carry  concealed  weapons  to  those  who  are  in 
the  privacy  of  their  own  premises  and  not  likely  to  be  thrown 
into  contact  with  the  public,  nor  tempted,  on  a  sudden  quarrel,  to 
use  the  great  advantage  a  concealed  weapon  gives. 

2.  The  exception  in  the  Statute  (Section  1005  of  The  Codt)  does  not  apply 

to  the  officials  of  corporations,  such  as  turnpikes,  railroads  and 
others,  which  invite  the  public  to  use  their  lines  of  travel. 

3.  The  superintendent  of  a  turnpike  company  owning  a  turnpike  nine 

miles  long  and  open  to  public  travel,  when  on  such  turnpike,  is 
not  within  the  exception  to  Section  1005  of  The  Code,  although  he 
has  absolute  control  of  all  the  property  of  the  company. 

Faircloth,  C.  J.,  and  Douglas,  J.,  dissenting. 

This  was  a  criminal  action,  tried  before  Keares^  eA,  at 
the  January  Term,  1897,  of  the  Circuit  Criminal  Court  in 
New  Hanovee  county. 

The  defendant  was  indicted  under  The  Code  for  carrying 
a  concealed  weapon,  he  not  being  an  officer  of  the  law,  in 
the  military  or  marine  service  of  the  United  States  or  of 
the  State  of  North  Carolina.  The  following  facts  were 
found  as  a  special  verdict : 

^'  The  defendant  was  the  general  manager  and  supervisor 
of  the  Wilmington  Seacoast  Turnpike  Company,  and  had 
absolute  control  of  all  the  property  of  said  company  and 
resided  upon  the  property  of  said  turnpike  company,  upon 
which  he  vcas  found  in  possession  of  the  weapon  concealed 
about  his  person;  he  being  at  that  time  upon  the  premises 
and  the  property  of  the  said  company. 

**The  turnpike  road  leads  from  the  city  of  Wilmington  to 
Wrightsville  8ound,  a  distance  of  nine  miles,  and   is  the 
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only  property  that  the  said  company  owns  in  New  Hanover 
county." 

The  above  facts  were  submitted  to  the  court,  and  upon 
them  the  court  found  that  the  defendant  was  guilty  as 
charged  in  the  bill  of  indictment,  and  was  fined  the  sum  of 
$20  and  the  cust  of  the  action,  from  which  judgment  the 
said  defendant  appealed. 

Mr.  Attorney  General  Zeh  V.   Walser^  tor  the  State. 
Mr.  Herbert  McClammy^  for  defendant  (appellant). 

Clark,  J. :  The  Code^  Section  1005,  makes  it  a  misde- 
meanor for  any  one  to  carry  a  concealed  weapon,  except 
when  on  *'his  own  premises,"and  provides  that  if  any  one 
^^90t  being  on  his  own  lands'"  shall  have  about  his  person 
a  deadly  weapon  of  the  kind  enumerated  in  the  Statute,  such 
possession  \s  prima  facie  evidence  of  concealment,  (certain 
classes  of  persons,  as  soldiers,  certain  oHicers  on  official  duty. 
&.,  are  exempted  from  the  operation  of  the  Statute.  The 
use  of  the  words  ^'on  his  own  premises"  and  ''not  being 
on  his  own  lands,"  shows  an  intention  to  restrict  the  right 
to  carry  concealed  weapons  to  those  who  ate  in  the  privacy 
of  their  own  premises  where  they  arc  not  likely  to  be 
throve n  in  contact  with  ttie  public  nor  tempted  on  a  sudden 
quarrel  to  use,  to  the  detriment  of  others,  the  great  advan- 
tage a  concealed  weapon  gives  to  one  who  unexpectedly 
pulls  it  out  upon  his  .defenceless  neighbor.  In  construing 
a  criminal  Statute  the  evil  to  be  remedied  must  be  con- 
sidered. 

State  V.  Terry ^  93  N.  C,  585,  holds  that  ''on  his  own 
premises"  does  not  require  that  the  person  shall  have  legal 
title  to  the  land,  but  that  any  one  in  possession  as  a  tenant, 
or  even  as  an  overseer  or  agent,  would  have  the  same  right 
as  the  owner.     This  is  tecause  he  is  in  possesion  as  the  re- 
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pre?entative  of  the  owner  and  with  his  rights.  But  it  was 
never  intended  by  that  decision  to  extend  the  constructive 
possession  to  the  superintendent  of  a  public  turnpike  nine 
miles  long.  Even  were  the  turnpike  the  property  of  the  de- 
fendant, still  as  he  has  thrown  it  open  to  the  public  and 
invited  their  use  of  it,  it  is  not  ^^his  own  premises''  in  the 
sense  of  the  Statute,  which  hangs  not  upon  the  legal  title 
(State  V.  Terry ^  supra),  but  upon  the  right  of  the  person  to 
treat  it  as  ^^in  his  possession"  and  who,  therefore,  is  privi- 
leged to  keep  other  persons  off  and  to  carry  concealed 
weapons  thereon.  He  can  carry  weapons  openly  thereon 
like  any  one  else  who  desires  to  do  so.  The  Statute  never 
intended  that  railroad  and  turnpike  superintendents  and 
presidents  and  vice-presidents  and  others  having  supervision 
of  like  property  should  be  placed  on  a  different  footing 
from  other  citizens  (not  officers  on  duty,  &c.).  The  Statute 
clearly  does  not  contemplate  that  in  the  crowded  cars  and 
thoroughfares  the  corporation  oHlcials  shall  have  leave  to 
carry  concealed  weapons  about  their  persons  while  all  other 
citizens  traveling  thereon  dare  not  do  the  same  under  fear 
of  criminal  punishment.  '^On  their  own  premises"  and 
''on  their  own  lands"  do  not  apply  to  officials  of  such  cor- 
porations as  invite  the  public  to  use  their  lines  of  travel. 
The  stockholders  themselves  are  not  authorized  to  carry 
concealed  weapons  when  on  the  cars  or  right  of  way  of  a 
railroad  or  turnpike,  and.  certainly  their  overseer  or  super- 
intendent can  have  no  greater  right  in  this  respect.  Neither 
stockholders  nor  their  overseers  or  agents  have  any  more 
right  to  carry  concealed  weapons  theieon  than  any  one 
else,  and  there  is  no  reason  they  should.  The  reasoning 
in  State  v.  Terry,  supra^  rested  not  upon  the  person  being 
an  overseer  or  superintendent,  but  upon  his  being  in  posses- 
sion in  lieu  of  the  owner,  and  hence  it  was  held  that  Terry, 
a  mere  farm  laborer,   having  no  possession,  was  guilty  in 
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carrying  the  concealed  weapon  on  his  employer's  farm. 
The  illegality  of  carrying  concealed  weapons  is  the  rule, 
and  the  exc'iption  as  to  officers  on  duty  is  for  manifest  rea- 
sons, and  the  exception  as  to  a  person  ^^on  his  own  premi- 
ses" is  for  reasons  above  given.  If  the  defendant  had 
merely  been  occupying  a  part  of  the  turnpike  company's 
land  for  his  residence,  as  to  such  lot  and  its  curtilage  he 
was  a  tenant,  and  as  to  them  he  was  ^^on  his  own  premises" 
and  privileged  to  carry  a  concealed  weapon  thereon.  But 
the  defendant's  counsel  argued  the  case  on  the  ground  that 
the  special  verdict  intended  to  raise  the  question  of  the  de- 
fendant's right  to  carry  a  concealed  weapon  anywhere  upon 
the  turnpike  property,  nine  miles  in  length,  upon  the  ground 
that  he  is  superintendent  of  the  property  and  has  a  resi- 
dence upon  a  small  part  thereof,  and  we  so  understand  it. 
As  to  that  part  of  the  property  beyond  what  he  occupies 
as  a  residential  lot,  the  defendant  is  not  ^^on  his  own 
premises"  within  the  purport  of  the  Statute,  and  has  no 
more  privilege  to  carry  a  concealed  weapon  than  the  pub- 
lic, who  have  as  much  right  thereon,  as  a  public  highway, 
as  himself.  A  road  overseer  has  no  more  right  to  carry 
concealed  weapons  than  the  hands  who  work  under  him, 
yet  while  working  the  road  he  is  superintendent  of  it  in  the 
same  sense  that  the  defendant  is  superintendent  of  the  turn- 
pike. 

No  Error. 

Faircloth,  C.  J.,  dissenting:  The  turnpike  company's 
right  of  w  ay  leads  from  Wilmington  to  Wrightsville  Sound, 
a  distance  of  nine  miles,  and  the  company  had  no  other 
property  in  the  county.  The  defendant  was  the  general 
manager  and  supervisor  of  the  turnpike  company  and  had 
absolute  control  of  all  the  property  of  said  company,  and 
resided  upon  the  property  of  said  turnpike  company,  upon 
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which  he  was  found  in  possession  of  the  weapon  concealed 
about  his  person,  he  being  at  that  time  upon  the  prejiises 
and  th^  property  of  the  said  company. 

I  cannot  agree  with  the  majority  of  the  <!ourt.  I  will  state 
my  reasons.  I  think  the  case  should  be  remanded  to  find 
the  specific  facts,  i.  <?.,  whether  the  defendant  resides  on 
the  turnpike  and  whether  he  was  on  it  or  at  his  immediate 
residence  when  the  pistol  was  found  on  his  person.  I  do 
not  think  criminal  Statutes  should  be  strictlv  construed 
against  the  citizen.  In  State  v.  Terry^  93  N.  C,  585,  the 
defendant  was  a  hireling  on  prosecutor's  land  where  he  had 
the  concealed  weapon,  slept  and  lived  in  his  father's  house 
on  another's  land.  He  was  held  to  be  guilty.  The  court 
said  in  that  case,  ^' What  is  meant  by  his  own  premises  and 
his  own  land,  is  not  that  he  must  have  a  legal  title  to  the 
land,- for  we  think  one  who  is  in  the  occupation  of  land,  or 
a  tenant  at  will  or  at  sufferance,  would,  in  the  meaning  of 
the  Statute,  be  the  owner  thereof.  So  woulH  an  agent  or 
overseer,  or  any  one  who  is  vested  with  the  right  of  ctomin- 
ion  or  superintendence  over  it. ' ' 

A  road  overseer  is  only  authorized  and  required  to  keep 
his  road  in  good  repair,  but  the  defendant  is  authorized, 
and  it  is  his  duty,  to  superintend,  keep  in  repair  and  pre- 
vent trespasses  on  the  turnpike.  The  defendant  '^had  ab- 
solute control  of  all  the  property  of  said  company."  It 
appears  to  me  that  he  had  the  right  '^of  dominion  or  super- 
intendence over  it,"  as  the  court  declared  in  State  v.  Terry ^ 
supra^  as  against  the  public.  Railroad  presidents  and 
superintendents  do  not  have  '^ absolute  control  of  all  the 
property  of  (their)  company."  They  are  limited  by  the 
rules  and  regulations  of  the  company  to  their  own  depart- 
ments as  general  agents.  I  think  a  new  trial  should  be  or- 
dered. 
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Douglas,  J.,  dissenting.  I  feel  compelled  to  dissent  from 
the  opinion  of  the  court,  both  as  to  its  reasoning  and  its 
conclusion,  and  on  tv\  o  separate  and  distinct  grounds. 

Section  1005  of  The  Gode^  undec  which  this  defendant  is 
indicted,  makes  it  a  misdemeanor  for  any  one  to  carry  a 
deadly  weapon  concealed  about  his  person,  "except  when 
on  his  own  premises,"  and  further  provides  that  ''not  be- 
ing on  his  own  lands,''  such  possession  shall  h^  prima  fade 
evidence  of  concealment.  However  necessary  and  salutary 
this  Statute  may  be,  and  that  such  it  is  cannot  be  denied, 
it  is,  nevertfaelegs,  a  penal  Statute  and  should  be  strictly 
construed  in  favor  of  the  defendant.  The  special  verdict 
finds  as  follows:  "The  turnpike  company's  right  of  way 
leads  from  Wilmington  to  Wrightsville  Sound,  a  distance 
of  nine  miles,  and  the  company  had  no  othei  property  in 
the  county.  The  defendant  was  the  general  manager  and 
supervisor  of  the  turnpike  company  and  bad  absolute  con- 
trol of  all  the  property  of  the  company,  and  resided  upon 
the  property  of  the  turnpike  company,  upon  which  he  was 
found  in  possession  of  the  weapon  concealed  about  his  per- 
son, he  being  at  that  time  upon  tho  premises  and  the  prop- 
erty of  said  company."  This  finding  might  very  well  be 
construed  to  mean  that  when  found  \i(ith  the  concealed 
weapon  he  was  upon  the  '^ premises"  he  occupied  as  a  resi- 
dence. If  so,  he  would  clearly  not  be  guilty,  and  it  would, 
therefore,  be  oui  duty  either  to  give  to  the  defendant  the 
benefit  of  the  doubt,  or  at  least  to  remand  the  case  so  that 
it  may  be  specifically  found  wht^ther  or  not  he  was  on  the 
immediate  premises  occupied  by  him  as  a  dwelling.  In  no 
event  can  we  adjudge  him  guilty  upon  a  doubtful  state  of 
facts,  under  one  construction  of  which  he  would  be  clearly 
innocent. 

By  taking  the  finding  in  its  strongest  sense  againsl  the 
defendant,  I  am  still  inclined  to  the^opinion  that  he  is  not 
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guilty.  He  was  certainly  somewhere  on  the  company's 
property,  of  all  of  which  he  *'had  absolute  control."  In 
StaU  V.  Terry^  93  N.  C,  585,  this  court  has  said:  ^'What 
is  meant  by  ^his  own  premises'  and  'his  ovvn  land,'  is  not 
that  he  must  have  a  legal  title  to  the  land,  for,  we  think, 
one  who  is  in  the  occupation  of  land  as  a  tenant  at  will  or 
at  sufferance  would,  in  the  meaning  of  the  Statute,  be  the 
owner  thereof.  So  would  an  agent  or  overseer,  or  any  one 
who  is  vested  with  the  right  of  dominion  or  superintend- 
ence over  it."  Can  there  be  any  greater  right  of  dominion 
or  superintendence  than  that  of  ' 'absolute <}ontrol?"  This 
is  not  a  public  road,  free  to  the  public  at  large.  It  is  the 
property  of  the  turnpike  company,  and  can  be  used  by  the 
public  only  upon  the  payment  of  toll.  It  is  thrown  open 
to  the  public  only  as  a  toll  bridge  or  stage  coach  or  a  pub- 
lic inn.  That  portion  of  the  public  only  is  invited  who  are 
willing  to  pay  for  the  invitation.  All  others  would  be  lia- 
ble to  ejectment.  It  is  evidently  the  duty  of  the  defendant, 
not  simply  to  keep  the  road  in  repair,  but  also  to  collect 
tolls  from  those  who  use  it  and  keep  off  those  who  will  not 
pay.  He  is  in  no  sense  on  a  level  with  a  mere  overseei  of 
the  public  road,  who  considers  his  obligations  as  fully  met 
by  periodically  throwing  a  few  shovels  of  dirt  into  the 
more  prominent  mud  holes,  and  who  certainly  cannot  be 
said  to  be  in  possession.  The  stockholders  of  a  railroad 
company  have  nc  right  to  carry  concealed  weapons  on  the 
cars  or  the  track,  because  they  do  not  directly  own  either, 
and  have  no  possession  or  control  by  virtue  of  their  shares. 
Their  ownership  extends  directly  only  to  their  shares  of 
stock.  The  property  itself  is  owned  by  the  company,  a 
distinct  person,  artificial  it  is  true,  but  none  the  less  real  in 
law.  Being  an  artificial  person,  it  can  hold  actual  posses- 
sion of  its  propeity  only  through  an  officer  or  agent.  Un- 
der the  authority  of  State  v.  Terry^  supra^  I  think   that 
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such  aD  agent  should,  for  the  purpose  of  this  Statute,  be 
regarded  as  the  o\^  uer.  I  do  not  think  that  railroad  super- 
intendents and  directors  have  a  light  to  carry  concealed 
weapons  at  will  over  the  entire  light  of  way  of  the  com- 
pany, but  I  ^^  think  that  a  conductor  or  express  messen- 
ger, in  charge  of  a  train  or  a  particular  car,  has  the  right 
to  carry  weapons  in  the  manner  most  convenient  for  the 
protection  of  the  lives  and  property  directly  committed  to 
his  care.  In  Britton  v.  Railroad^  88  ^.  C,  on  p.  544, 
this  court  has  held  that  ''the  carrier  owes  to  the  passenger 
the  duty  of  protecting  him  from  the  violence  and  assaults  of 
his  fellow  passengers  or  intruders^  and  will  be  held  respon- 
sible for  his  own  or  his  servants  neglect  in  this  particular, 
when  by  the  exercise  of  proper  care  the  acts  of  violence 
might  have  been  foreseen  and  prevented,  and  while  not 
required  to  furnish  a  police  force  sufficient  to  overcome  all 
force  when  unexpectedly  and  suddenly  offered,  it  is  his 
duty  to  provide  ready  help  sufficient  to  protect  the  passen- 
ger against  aEsaults  from  every  quarter  which  might  rea- 
sonably be  expected  to  occur  under  the  circumstances  of 
the  case  and  the  condition  of  the  parties''  —citing  Railroad 
Co.  V.  Burke^  53  Miss.,  200;  Railroad  Co,  v  Rindsy  53 
Pa.  St.,  512;  Railroad  Co,  v.  Pillow,  76  Pa.  St.,  510; 
Flint  V.  Transportation  Co.,  34  Conn.,  554;  Thompson  on 
Carriers,  303. 

If  a  railroad  company  or  any  other  carrier  is  held  to  such 
a  high  degree  of  care,  it  should  have  all  the  powers  neces- 
sary and  proper  to  fulfill  this  obligation.  As  the  maxim 
respondeat  superior  is  rigidly  applied,  the  agent  must  have 
the  powers  and  authority  of  the  owner  in  the  protection  of 
its  property  and  the  performance  of  its  duties  The  same 
rule  would  apply  to  express  messengers,  but  under  this  rule 
the  messenger  would  not  be  allowed  to  carry  his  concealed 
weapon  outside  of  his  car,  or  the  conductor   beyond  the 
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limits  of  higr  train  or  the  platform  immcMliately  adjacent 
thereto.  Mail  agents  are,  apparently,  protected  by  the 
very  terms  of  the  Act,  being  "civil  officers  of  the  United 
States  in  the  discharge  of  their  official  duties."  For  these 
reasons  I  think  that  a  verdict  of  not  guilty  should  be  or- 
dered. 


STATE  V.  FRANK  ASHFORD. 

Indictment  for  Obtaining  Money  Under  False  Pretences —  Va- 
riance—Appeal— Error  in  Record, 

1.  Section  957  of  The  Codt  authorizing  this  court  to  give  such  judgment 

as  it  shall  appear,  "  on  an  inspection  of  the  whole  record,**  ought 
to  be  rendered,  refers  to  such  matters  only  as  are  necessarily  of  the 
record,  as  the  pleadings,  verdict  and  judgment;  hence,  where 
there  were  no  exceptions  on  the  trial,  the  fact  that  the  indictment 
charged  the  defendant  with  obtaining  **  money  **  under  false  pre- 
tences, while  the  proof  was  that  he  obtained  **  goods,**  is  not 
ground  for  reversal  by  this  court  of  the  judgment  against  the  de- 
fendant. 

2.  A  general  exception,  without  specifying  error,  will  not  be  considered 

by  this  court. 

Indictment  foi  obtaining  money  under  false  representa- 
tions, tried  before  Coble^  e/.,  and  a  jury,  at  Spring  Term, 
1897,  of  Anson  Superior  Court.  The  defendant  \^as  con- 
victed and  appealed. 

Mr.  Attorney  General  Zeb  V.   Walser^  for  State. 
Mr.  II.  E.  Faison^  for  defendant  (appellant). 

Faircloth,  C.  J. :  The  defendant  was  indicted  for  ob- 
taining '^money-'  under  a  false  representation  and  the 
proof  was  that  he  obtained  ^^goods  and  merchandise"  under 


K  C]  FEBRUARY  TERM,  1897.  589 

State  v.  Asmford. 

sach  representation.  There  were  no  exceptions,  at  the 
trial.  After  verdict  the  defendant  moved  in  arrest  of 
jadgment.  On  the  argument  here  it  was  insisted  that 
the  court,  by  looking  through  the  whole  record,  would  see 
that  the  judgment  was  such  as  should  not  in  law  be  ren- 
dered under  The  Code^  Section  957.  No  error  was  pointed 
out  to  the  court  by  the  defendant.  The  point  made  is  that 
money  was  charged  in  the  indictment  and  goods  and  mer- 
chandise only  Mere  shown  by  the  proof.  The  above  Sec- 
tion refers  only  to  such  matters  as  are  necessarily  of  the 
record,  as  the  pleadings,  verdict  and  judgment.  If  error 
in  these  matters  is  apparent,  the  court  ex  mero  motu  will 
arrest  the  judgment.  When  other  matters  are  relied  upon, 
they  must  be  pointed  by  an  exception  on  the  trial  or  in  the 
case  on  appeal.  State  v.  Cowan^  29  K.  C. ,  239 ;  StcUe  v. 
Potter,  61  N.  C,  338;  Staie^^.  Jones,  69  N.  C,  16;  StaU  v. 
Craige,  89  N.  C,  475.  A  general  exception,  without  speci- 
fying error,  will  not  be  considered  in  this  court.  Grant  v. 
Hunaucker,  34  N.  C,  254;  Tlwmton  v.  Brady,  100  N.  C, 
38;  McKinnon  v.  Morrison,  104  N.  C,  354,  and  numerous 
eases  cited. 

Affirmed. 
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STATE  V.  THOMAS  BOGGAN. 

Indictment  for    Carrying   Concealed  Weapons — Practice — Evi- 
dence— Election, 

1.  While  the  rule  is  that  where  the  State  charges  one  offence  and  proves 

other  offences  of  the  same  kind,  the  defendant  may  require  an 
election  at  the  close  of  the  State's  evidence  as  to  which  it  will  rely 
upon,  yet  where  the  same  offence  is  proved  at  different  intervals 
by  different  witnesses,  he  is  not  entitled  to  demand  an  election  on 
the  part  of  the  State ;  hence, 

2.  On  a  trial  for  carrying  concealed  weapons  the  State  may  show  that  de- 

fendant was  seen  at  different  places,  by  different  witnesses,  at  short 
distances  apart. 

Indictment  for  carrying  concealed  weapons,  tried  before 
Cohle^  e/.,  and  a  jury,  at  Spring  Term,  1897,  of  Anson  Su- 
perior Court.     The  defendant  was  convicted  and  appealed. 

Mr.  Attorney  General  Zeh  V.   Waher^  for  the  State. 
Mr.  R.  T.  Bennett^  for  defendant  (appellant). 

Faircloth,  C.  J. :  The  defendant,  being  indicted  for  car- 
rying a  concealed  weapon  on  his  person,  was  seen  with  the 
pistol  at  three  different  places  on  the  railroad  track  by  at 
least  three  different  witnesses  at  short  distances  apart.  At 
the  close  of  the  State's  evidence,  the  defendant  made  a 
motion  that  the  State  be  required  to  elect  on  which  of  these 
charges  it  relied.  This  was  refused  and  the  defendant  ex- 
cepted. 

The  exception  is  not  available.  The  rule  is  that  ^^  here 
the  State  charges  an  offence  and  proves  other  offences  of 
the  same  kind  the  defendant  may  require  an  election  at  the 
close  of  the  State's  evidence,  but  where  the  same  offence  is 
proved  at  different  intervals  by  different  witnesses,  he  is 
not  entitled  to  an  election  on  ihe  part  of  tho  State.     This 
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would  be  an  election  of  evidence  and  not  of  different 
offences.  If  that  was  allowed  the  defendant  might  be 
prosecuted  for  the  several  offences,  when  he  had  committed 
only  one.  State  v.  Williams^  117  N.  C,  753;  State  y. 
Parish,  104  N.  C,   679. 

No  Error. 


STATE  V.  ALLEN  MELTON. 


Indictment  for  Bigamy — Bigamy — Evidence —  Wife  Competent 
Witness  to  Prove  Marriage — Record  of  Marriage — Admis- 
sions—  Witness — Slave  Marriages — Exception. 

1.  In  an  indictment  for  bigamy  the  first  wife  of  the  defendant  is  a  com- 

petent witness  to  prove  the  marriage,  public  cohabitation  as 
man  and  wife  being  public  acknowledgments  of  the  relation  and 
not -coming  within  the  nature  of  the  confidential  relations  which 
the  policy  of  the  law  forbids  either  to  give  in  evidence. 

2.  The  record  book  of  marriages  for  the  county  is  admissible  to  prove  a 

marriage. 

3.  The  original  marriage  license  signed  by  the  justice  solemnizing  the 

marriage  is  admissible  to  prove  a  marriage,  though  neither  the 
justice  nor  the  witnesses  attesting  the  certificate  as  being  present 
at  the  marriage  are  present  in  court. 

4.  In  the  tri^l  of  an  indictment  for  bigamy,  the  admission  by  defendant 

of  bis  former  marriage  is  competent  evidence  against  him,  though 
such  statement  may  have  referred  to  the  relations  which  he  and 
his  former  wife  sustained  to  each  other,  as  man  and  wife,  in 
slavery  times. 

5.  Where  a  defendant  charged  with  bigamy,  upon  the  preliminary  ex- 

amination before  a  justice  of  the  peace,  and  after  being  cautioned 
that  his  statements  could  be  used  against  him,  stated  that  he  had 
been  married  to  his  former  wife  while  a  slave  in  South  Carolina, 
had  children  by  her  and  was  subsequently  married  in  North  Caro- 
lina to  his  present  wife,  such  admissions  were  competent  to  go  to 
the  jury,  on  his  trial  in  the  Superior  Court,  as  to  his  guilt. 
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6.  Where,  on  the  trial  of  a  defendant  for  bigamy,  one  witness  testified 

that  defendant  had  been  married  to  his  first  wife  thirty-nine  years 
and  had  admitted  two  years  before  the  trial  that  he  had  another 
wife  living,  and  it  appeared  that  the  defendant  had  testified  on 
the  preliminary  examination  before  a  justice  of  the  peace  to  such 
first  marriage  while  he  and  she  were  slaves,  it  was  proper  to  refuse 
an  instruction  that,  on  the  evidence,  the  jury  could  not  convict. 

7.  Where  persons  were  married  while  slaves  and  continued  to  live  to- 

gether as  man  and  wife  after  the  abolition  of  slavery,  they  were,  by 
virtue  of  Ch.  40,  Acts  of  1866,  legally  married  and  no  acknowl- 
edgment before  an  ofiicer  was  necessary. 

8.  An  exception  **  to  the  charge  as  given  '*  is  invalid  and  will  not  be  con- 

sidered. 

9.  An  indictment  for  bigamy  need  not  contain  an  averment  that  the 

defendant  had  not  been  divorced  from  his  first  wife,  since  that  is  a 
matter  of  defence. 

Faircloth,  C.  J.,  and  Douglas,  J.,  dissenting. 

Indictment  for  bigamy,  tried  before  Coble,  «/.,  and  a 
jury,  at  January  Terra,  1897,  of  Anson  Superior  Court. 

Mr.  Attorney  General  Zeb  V.   WaUer^  for  the  State. 
Mr.  R.  T.  Bennett,  for  appellant. 

Clark,  J. :  In  an  indictment  for  bigamy  the  first  i^ife  is 
a  competent  witness  to  prove  the  marriage.  The  Code^ 
Section  588;  States.  McDuffie,  107  N.  C,  885,  890.  In- 
deed, marriage  and  public  cohabitation  as  man  and  v^ife 
are  pubilc  acknowledgments  of  the  relation  and  do  not 
come  within  the  nature  of  the  confidential  relations  between 
them  which  the  policy 'of  the  latv  has  always  forbidden 
either  to  give  in  evidence.  This  disposes  of  the  first  four 
exceptions. 

The  fifth  exception  to  proving  the  second  marriage  by 
the  record  book  of  marriages  for  the  county  is  not  well 
taken.  The  same  is  true  of  the  sbth  exception,  which  was 
to  the  admission  of  the  original  marriage  license  signed  by 
the  justice  solemnizing  the  same,  nor  v«as  it  necessary  that 
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the  said  justice,  nor  the  witnesses  attesting  the  certificate 
a£  being  present  at  the  marriage,  should  be  in  couit.  The 
''witnesses  of  the  law/'  who  must  be  in  court,  or  their  ab- 
sence accounted  for,  are  the  subscribing  witnesses  to  a  deed, 
bond  or  will,  and  that  is  because  they  are  selected  to  prove 
the  execution  of  such  instrument.  But  here  it  is  not  the 
execution  of  the  certificate  which  is  to  be  proved.  The 
certificate  filed  in  the  Register's  office  and  the  registration 
thereof  are  both  record  evidence  of  the  marriage,  and  the 
regularity  is  presumed  from  such  evidence  till  *'the  con- 
trary be  shown."     Stute  v.  jL>avt8^  109  N.  C,  780. 

The  seventh  exception  was  that  a  witness  testified  t'hat 
'Hhe  defendant  and  Harriet  Melton  were  married  about  39 
years;  that  they  were  married  about  five  miles  from  Ches- 
terfield, C.  H.,  South  Carolina:  that  about  two  years  ago 
the  defendant  stated  he  had  another  wife,  his  present  wife 
being  present  at  the  time;  that  defendant  and  Harriet  Mel- 
ton were  slaves  when  they  were  married."  The  admission 
by  the  defendant  of  his  former  marriage  is  competeot  evi- 
dence against  him.  State  V.  Wt/lde,  110  N.  C.,  500,  and 
numerous  cases  there  cited.  In  the  preliminary  examina- 
tion before  the  justice  the  defendant  asked  to  be  allowed  to 
testify,  and  the  justice,  having  given  him  the  ordinary  cau- 
tion and  also  having  cold  him  that  whatever  he  would  say 
could  be  used  against  him  in  a  higher  court,  the  defendant 
testified  that  he  had  been  married  in  Chester  county,  S. 
C,  to  Harriet  Melton  while  they  were  slaves  and  had  raised 
some  children  by  her,  and  that  in  1894  he  married  Delia 
Ann  Teel  in  North  Carolina.  These  admissions  were  com- 
petent to  go  to  the  jury.  State  v.  Wylde^  aupra^  2  Am. 
and  Eng.  Enc,  196,  and  cases  cited. 

The  defendant  prayed  the  court  to  instruct  the  jury 
'^that  the  marriage  of  the  slaves  and  their  living  together 
in  the  relation  of  husband  and  wife  while  in  a  state  of 
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slavery,  did  not  constitute  the  relation  of  husband  and  wife 
in  North  Carolina;  that  the  omission  of  the  State  to  intro- 
duce any  evidence  of  the  lav\  in  South  Carolina  before  the 
jury  leaves  the  jury  to  be  governed  by  the  decisions  and 
laws  in  this  State,  and  by  that  la\^  this  marriage  in  South 
Carolina  was  not  a  valid  one;  that  upon  tbe  whole  evidence 
in  this  case  the  State  cannot  convict."  The  defendant  ex- 
cepted to  the  refusal  of  this  prayer.  If  any  part  thereof 
was  incorrect,  it  was  not  error  to  refuse  it. 

The  witness,  Streator,  having  testined  that  the  defend- 
ant two  years  ago  admitted,  in  the  presence  of  his  second 
wife,  that  he  had  another  wife  living,  this  admission  was 
competent  to  submit  to  the  jury,  who  will  ' 'determine 
M  hether  what  he  said  was  an  admission  that  he  had  been 
legally  married."  Regina  v.  Simonds^  1  Car.  and  Kir., 
164.  and  Miles  v.  U.  S.^  103  U.  S.,  304,  and  other  cases 
cited  in  State  v.  Wylde^  supra.  This  admission  does  not 
specify  the  name  of  the  first  wife,  nor  does  the  indictment 
set  out  her  name  and  it  is  not  necessary  that  it  should. 
State  V.  Davis,  109  N.  C,  780;  Wharton  Cr.  Law,  1714, 
and  cases  there  cited.  It  wais,  therefore,  not  error  to  re- 
fuse a  prayer  which  contained  the  instruction  '*that  upon 
the  whole  evidence  the  State  cannot  convict." 

The  witness,  Streator,  testified  that  the  defendant  and 
Harriet  Melton  had  been  married  39  years,  and  that  de- 
fendant two  years  ago  admitted,  in  the  presence  of  his  se- 
cond wife,  that  he  had  another  wife  living,  and  the  defend- 
ant before  the  magistrate  testified  that  he  had  married  said 
Harriet  in  South  Carolina  while  they  were  slaves  and  had 
raised  several  children  by  her.  The  prayer  for  instruction 
is  further  erroneous  in  that  it  asked  the  court  to  charge 
that  such  a  marriage  was  invalid  in  North  Carolina.  There 
was  ample  evidence  to  justify  the  jury  in  finding  that  the 
cohabitation  continued  after  1866,  for  there  wan  further 
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evidence  tbat  tbejr  '^ived  together  many  years  and  had 
several  children;"  that  t^o  years  ago  he  admitted  having 
another  wife,  and  also  evidence  from  the  d3fendant  tend- 
ing to  show  that  the  marriage  was  between  1861  and  1865. 
Indeed,  the  relation  having  began  is  presumed  to  continue 
till  evidence  to  the  contrary,  and  persons  married  in  North 
Carolina  while  slaves,  who  continued  to  cohabit  after  the 
abolition  of  slavery,  were  ipso  facto  legally  married  (Act 
1866,  Ch.  40)  and  no  acknowledgment  before  an  officer 
was  essential.  ^'The  marriage  was  complete  before  the 
prescribed  acknowledgment"  made  before  the  clerk,  even 
if  such  acknowledgment  were  not  made  at  all.  State  v. 
Whitford,  86  N.  C,  636;  States.  Adams,  65  N.  C,  537; 
Long  V.  Barnes,  87  N.  C,  329;  Jones  v.  Hoggard,  108 
N.  C,  178;  Kirkv.  State,  65  Ga.,  159.  By  these  authori- 
ties, if  the  defendant  and  Harriet,  having  married  in  South 
Carolina  while  slaves,  had  cohabited  in  North  Carolina 
after  1866,  as  there  was  evidence  to  shovv  they  did  in  South 
Carolina,  they  could  not  have  been  convicted  of  fornica- 
tion and  adultery,  the  validity  of  the  marriage  dated  back 
to  its  inception  and  their  children  had  all  the  rights  of 
legitimates.  Our  Statute  of  1866,  owing  to  the  peculiar 
status  of  slave  marriages,  adopted  as  to  such  marriages  the 
rule  which  has  long  prevailed  in  Scotland,  New  York  and 
several  other  States  (and  which  was  the  rule  of  the  civil 
law  and  of  the  Canon  la\^  till  the  Council  of  Trent),  that 
conseot,  followed  by  cohabitation,  constitutes  a  legal  mar- 
liage.  14  Am.  and  Eng.  Enc,  515.  The  defendant's 
prayer  was,  therefore,  further  erroneous  in  virtually  asking 
the  court  to  take  the  case  from  the  jury  by  telling  thorn 
that  upon  the  facts  in  evidence  they  should  find  that  there 
was  no  valid  prior  marriage  ^ ^according  to  the  laws  and 
decisions  of  this  State."  If,  in  the  absence  of  proof,  mar- 
riage between  slaves  is  to  be  deen  ed  invalid  in  South  Garo- 
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Una  because  invalid  in  North  Carolina,  for  the  eanie  reason, 
in  the  absence  of  proof,  the  continaed  cohabitation  of  such 
patties  after  1866  constituted  legal  marriage  because  such 
is  the  law  here. 

The  exception  to  the  ^'charge  as  given*'  has  been  uni- 
formly and  repeatedly  held,  indeed,  in  more  than  fifty 
decisions  of  this  court,  to  be  invalid.  The  Legislature  has, 
besides,  given  the  appellant  in  all  cases  ten  days,  after  the 
adjournment  of  court,  in  which  to  ponder  over  and  set  out 
his  assignments  of  erroi  to  the  charge,  though  all  other 
matters  must  be  excepted  to  at  the  trial.  Lowe  \.  EUiott^ 
107  N.  C,  718;  'Blackburn  v.  Ins.  Co,,  116  N.  C,  821. 
When,  after  ten  days  allowed  for  specific  exceptions  to  the 
charge,  tbe  only  error  assigned  is  ^'to  the  charge  as  given,*' 
at  most  we  can  only  take  the  appellant  as  excepting  to  it 
because  it  did  not  contain  bis  prayer,  or  for  containing  the 
opposite  ingtruction,  and  no  further;  that  is,  he  simply 
duplicates  his  exception  for  the  refusal  to  charge  as  prayed. 
It  was  not  necessary  that  the  indictment  should  contain  an 
averment  that  the  defendant  had  not  been  divorced  from  his 
first  wife,  as  that  is  a  matter  of  defence,  for  though  ap- 
pearing in  the  section  denouncing  the  offence  {Tke  Code^ 
988)  it  is  in  the  proviso  thereof.  Stdte  v.  Norman^  13  N. 
C,  222;  State  v.  Davis,  109  N.  C,  780. 

No  Error. 

Fairoloth,  C.  J.,  dissenting:  I  cannot  assent  to  the  con- 
clusion of  the  court  in  this  case.  I  do  not  question  the 
competency  of  either  wife  to  prove  the  fact  of  marriage. 
I  do  not  doubt  the  competency  of  the  defendant's  admis- 
sions, whatever  they  are.  I  do  not  doubt  that  it  is  the 
province  of  the  jury  to  determine  the  question  of  marriage 
under  proper  instructions  as  to  the  law  arising  upon  the 
facts  as  shown  by  the  evidence.     My  contention  is  that 
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\vheD  two  aspects  of  a  case  are  presented  by  the  proofs,  the 
court  should  '^state  in  a  plain  and  correct  manner  the  evi- 
dence given  in  the  case,  and  declare  and  explain  the  law 
arising  thereon*'  {The  Code^  413),  and  that  he  should  do  so 
upon  each  aspect  of  the  case  presented  by  the  evidence. 

*' Where  the  evidence  presents  the  case  in  two  aspects,  it 
is  proper  for  the  trial  judge  to  charge  the  jury  upon  the 
law  as  it  arises  upon  both  aspects,  and  then  leave  the  ques- 
tion of  fact  to  be  passed  on  by  the  jury."  Spence  v.  Clapp^ 
95  N.  C,  545. 

'^  Where  the  evidence  presents  the  case  in  two  aspects, 
the  trial  judge  should  charge  the  jury  in  both  aspects  of 
the  case."  State  v.  Gilmer^  97  N.  C,  429;  State  ^. 
Brewer,  98  N.  0.,  607;  States.  Matthews.  78  N.  C,  523; 
State  V.  Dunlop,  65  N.  C,  288;  State  v.  Cardwell^  44  N, 
C,  245. 

'^Where  a  defendant  asks  a  special  instruction  to  the 
jury  upon  an  aspect  of  the  case  which  is  presented  by  the 
evidence,  which  the  court  does  not  give,  it  is  error,  and  en- 
titles the  defendant  to  a  ne\i  trial."  State  v.  Ga^kins,  93 
N.  a,  547;  Bailey  v.  Pool,  35  N.  C,  404. 

The  common  law  of  England  ras  imported  inu>  all  the 
States  of  this  Union,  and  this  court  has  repeatedly  held 
that  it  is  presumed  to  continue -in  such  States  until  it  is 
shown  by  proper  evidence  that  it  (the  common  law)  has 
been  changed  by  Statute.  It  is  true  that  slavery  was 
largely  regulated  by  Statutes,  especially  the  restrictions 
imposed  on  it,  but  still  the  common  law  applied  to  slaves 
in  many  respects.  They  were  tried  for  murder  and  other 
high  crimes  according  to  the  facts  and  upon  the  same  com- 
mon lavs  principles  of  evidence  as  other  classes.  It  was 
by  the  same  law  that  their  marriages  were  allowed  no  legal 
significance. 

^^The  marriage  of  slaves  in  this  State,  consisting  of  co- 
habitation merely,  by  the  permission  of  their  owners,  does 
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not  constitute  the  relation  of  husband  and  v(  ife  so  as  to  at- 
tach to  them  the  privileges  and  disabilities  incident  to  that 
relation  by  the  common  latv.  Hence  it  was  held  that  a 
slave,  \\ho  \\as  the  wife  of  another  slave,  might  give  evi- 
dence againot  him  even  in  a  capital  case.  ^ '  State  v.  Samttel, 
19  K  C,  177. 

The  State  introduced  Harriet  Melton,  who  testified  that 
she  and  the  defendant  were  both  slaves,  and  that  they  were 
Karried  ^'during  slavery  times''  in  South  Carolina;  that 
after  the  marriage  she  lived  with  him,  the  defendant,  many 
years  iu  South  Carolina  and  had  children  by  him;  that 
defendant  was  at  the  time  of  the  marriage  ^^a  slave  for 
years  thereafter."  There  was  evidence,  and  it  was  ad- 
mitted that  in  189-1  the  defendant  married  Delia  Ann  Teel 
in  North  Carolina,  and  that  about  two  years  ago  he  said, 
in  the  presence  of  his  last  wife,  that  he  had  another  wife. 
The  justice  of  the  peace  wa?  allowed  to  testify  orally  as  to 
the  trial  before  him,  and  said  if  his  statement  showed  that 
defendant  said  he  married  Harriet  between  1861  and  1865,  it 
was  true.  Another  witness  said  he  knew  the  defendant  and 
Harriet;  that  they  were  married  as  slaves  in  South  Carolina; 
*'that  they  w^ere  married  about  39  years."  There  was  no 
proof,  except  by  inference  from  the  above,  that  the  defend- 
ant and  Harriet  ever  livdd  together  or.  cohabited  after 
slavery  was  abolished.  By  our  Act  1666,  Ch.  40,  wben 
emancipated  slaves,  who  had  previously  lived  in  slavery  as 
man  and  wife,  should  continue  to  live  together  in  that  re- 
lation, they  should  be  deemed  to  have  been  lawfully  mar- 
ried, and  were  punishable  for  failure  to  register  their  inten- 
tion of  so  continuing.     The  Code,  Section  1842. 

There  was  no  evidence  received  or  offered,  at  the  tiial, 
of  the  law  in  South  Carolina  concerning  the  marriage  rela- 
tion of  emancipated  slaves,  either  before  or  since  emancipa- 
tion; nor  was  the  jury  instructed  as  to  the  law  on  the  sub- 
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ject,  but  left  to  deterroine  whether  the  defendant  and  Har- 
riet Melton  were  "legally  married"  without  any  reference 
to  their  status  before  or  after  emancipation. 

If  there  had  been  no  legislation  in  South  Carolina  (and 
none  was  shown)  on  the  present  status  of  slave  marriages, 
then  the  common  law  presumption  remains,  and  perhaps 
the  defendant  in  that  State,  instead  of  being  a  husband, 
was  guilty  of  fornication  and  adultery,  if  cohabitation  con- 
tinued after  he  became  a  freeman. 

The  defendant  asked  for  this  special  instruction:  ^'That 
the  marriage  of  slaves  and  their  living  together  in  the  re- 
lation of  husband  and  wife  while  in  a  state  of  slavery  did 
not  constitute  the  relation  of  husband  and  wife  in  ^orth 
Carolina;  that  the  omission  in  this  case,  on  the  pait  of  the 
State,  to  introduce  any  evidence  of  the  law  of  South  Caro- 
lina before  the  jurj?,  leaves  the  jury  to  be  governed  by  the 
decisions  and  law  in  this  State,-  and  by  that  law  this  mar- 
riage in  South  Carolina  was  not  a  valid  one;  that  upon  the 
whole  evidence  in  this  case  the  State  cannot  convict." 
This  was  refused,  and  his  Honor  instructed  the  jury  that 
^^the  State  must  satisfy  them  from  the  evidence  beyond 
any  reasonable  doubt  that  the  defendant  was  legally  mar- 
ried to  Harriet  Melton  as  charged;  *  *  *  that  the  de- 
fendant was  married  to  Harriet  Melton,  and  that  during 
the  life  of  said  Harriet  he  married  Delia  Ann  Teel,  then 
the  jury  will  find  the  defendant  guilty."  The  latter  part 
of  the  instructions  asked,  being  as  distinct  as  if  they  had 
been  numbered  1  and  2,  is  too  general  to  be  considered  and 
may  be  disregarded. 

'yie  jury  then  had  to  consider  and  determine  whether 
the  defendant  and  Harriet  were  legally  married.  The  fact 
that  paroles  contract  in  marriage  may  be  found  by  the  jury, 
but  whether  the  marriage  is  legal  or  not  is  for  the  couit. 
The  special  prayer  called  attention  to  the  fact  of  agreement 
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to  marry  and  tbek*  relations  in  slavery,  and  it  was  impor- 
tant for  them  to  knov^  whether  those  facts  constituted  a 
legal  marriage.  They  were  not  informed.  They  were  not 
informed,  even,  what  acts  and  facts  after  emancipation  would 
constitute  a  legal  marriage.  When  the  defendant  admitted 
he  had  another  wife,  did  that  mean  his  wife  in  slavery 
or  his  wife  by  continuance  in  the  marriage  relation 
after  slavery,  if  there  was  any  difference  in  South 
Carolina?  That  was  for  the  jurv,  with  proper  directions 
from  the  court  as  to  the  law  applicable  to  each  con- 
dition. Suppose  the  jury  thought  the  admission  that  he 
had  another  wife  had  reference  to  his  slave  wife,  as  he 
might  naturally  have  done,  still  the  jury  were  at  liberty  to 
find  him  guilty  for  aught  that  appears  in  the  charge,  and 
the  refusal  to  give  them  the  special  prayer.  The  jury  do 
not  know  and  cannot  know  the  law  of  South  Carolina  with- 
out the  aid  of  the  court  on  this  or  any  other  question. 

I  think  his  Honor  should  ha^e  explained  the  law  on  each 
phase  of  the  question  presented  by  the  evidence.  The  ele- 
ment of  slavery  and  its  changes  does  not  enter  into  the 
authorities  relied  upon  by  the  court. 

Douglas,  J.:  I  concur  in  the  dissenting  opinion  of  the 
Chief  Justice. 
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STATE  V.  A.  J.  CRAINE. 

Indictment  for  Murder — Hoinudde — Eoideace — Dying  Declara- 
tions— Instructions  to  Jury — Remarks  of  Counsel — Discretion 
of  Trial  Judge, 

1.  Where  deceased   made  statements  in  contemplation  of   impending 

death,  such  declarations  did  not  subsequently  become  incompetent 
because,  contrary  to  his  expectations,  he  lived  five  months  after- 
wards. 

2.  On  the  trial  of  a  defendant  for  murder,  an  affidavit  made  by  the  de- 

ceased before  a  magistrate  immediately  after  rec^eiving  wounds 
from  which  he  subsequently  died,  was  admissible  as  corroborative 
of  declarations,  made  on  the  same  afternoon,  in  contemplation  of 
death,  although  he  expressed  no  expectation  of  death  at  the  time 
of  making  such  affidavit. 

3.  Where,  on  the  trial  of  one  for  murder,  there  was  no  testimony  tend- 

ing to  show  that  the  killing  was  done  in  self-defense,  it  was  proper 
to  refuse  instructions  based  upon  that  purely  hypothetical  state  of 
facts. 

4.  Comments  of  counsel,  in  the  ailment  to  a  jury,  are  under  the  su^r- 

vision  of  a  trial  Judge,  and  this  Court  will  not  interfere  with  the 
exercise  of  his  discretion  unless  it  plainly  appears  that  he  has  been 
too  vigorous  or  too  lax  in  exercising  it  to  the  detriment  of  the 
parties. 

5.  Where,  upon  an  indictment  for  murder,  the  prisoner  is  convicted  of  a 

lesser  offence,  if  upon  appeal  a  new  trial  is  granted  the  case  goes 
back  for  trial  de  novo  upon  the  charge  of  murder. 

[ndictmbnt  for  murder,  tried  before  Norwood^  «/.,  and  a 
jury,  at  Fall  Term,  1896,  of  Yancey  Superior  Court.  The 
defendant  was  ooavicted  of  manslaughter  and  appealed. 

Mr,,  Attorney 'Genial  Zeb  V.   Walser^  lor  the  State. 
No  counsel,  contra. 

Clark,  J. :  The  deceased  having  been  under  the  impres- 
sion at  the  time  of  impending  death,  his  statement  then 
made  is  competent  as  dying  declarations  (iSltate  v,  Peace^ 

46  N.  C,  251),  and  this  evidence  did  not  subsequently  be- 
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come  inoompetent  because,  in  fact,  contrary  to  his  expec- 
tations he  lived  five  months  afterwards.  Com.  y.  JPelch, 
132  Mass.,  22;  State  v.  Smidt,  73  Iowa,  469;  Reg.  v. 
Heamy,  7  Oox  C.  C,  209;  FuLcher  v.  8iate,  28  Texas 
App.,  466;  1  Roscoe  Cr.  Ev.,  57;  1  Bishop  Or.  Pr.,  Sec- 
tion 1212  (4).  The  deceased  was  stabbed  at  3  P.  M.,  and 
on  that  same  afternoon  he  made  tbe  oral  dying  declarations 
given  in  evidence  and  also  an  affidavit  before  a  justice  of 
the  peace  for  the  arrest  of  the  prisoner,  in  which  he  gave 
the  same  statement  as  to  the  manner  of  his  being  stabbed — 
in  the  back  while  running  away  from  the  prisoner.  This 
statement  made  so  nearly  at  the  same  moment  would  be 
competent  as  corioborati  ve  of  his  dying  declaration,  though, 
as  in  State  v.  Peace ^  it  did  not  appear  whether  the  de- 
ceased had  ejspressed  his  expectation  of  dying  before  or 
after  he  made  it.  State  v.  Arnold^  35  N.  C,  184;  People 
V.  Bemmerly^  87  Cal.,  117.  Indeed,  the  contemporaneous 
written  affidavit  signed  by  the  deceased  is  valuable  to  the 
jury  as  corroborative  of  the  accuracy  of  the  memory  of  the 
witness,  who  gave  in  evidence  the  oral  declarations  of  the 
dceased  made  the  same  afternoon.  If  the  deceased  had 
given  a  different  account  of  the  transaction  in  his  affidavit 
that  afternoon,  the  prisoner  should  surely  have  had  the 
benefit  of  it,  and,  on  the  other  hand,  that  he  made  the  same 
narration  in  his  affidavit  as  in  his  oral  statement  is  proper 
to  go  to  the  jury  in  corroboration.  The  other  matters  in 
the  affidavit  were  not  injurious  to  the  prisoner,  and  their 
admissions,  if  error,  were  harmless  to  him.  Whitford  v. 
Newbem^  111  ^.  C,  272.  There  was  no  evidence  tending 
to  show  that  the  killing  was  done  in  self-defence  and  the 
court  properly  refused  the  prayers  for  instruction  based 
upon  that  purely  hypothetical  state  of  facts.  State  v. 
Chavis^  80  N.  C,  353,  and  numerous  cases  cited  in  Clark's 
Code  (2nd  Ed.),  p.  398. 
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The  comments  of  counsel  are  under  the  supervision  of 
the  presiding  judge,  and  unless  it  is  clear  that  he  has  f»een 
too  rigorous  or  too  lax  in  exercising  his  discretion  to  the 
detriment  of  parties,  this  court  will  not  interfere.  Good- 
man  Y.Sapp,  100  N.  C,  477. 

The  prisoner  was  only  convicted  of  manslaughter,  but  the 
evidence  disclosed  a  bald  case  of  murder  without  anv  ex- 
tenuating  circumstances.  The  appellant  ought  to  congratu- 
late himself  that  we  have  not  found  eiror  vvhich  would  send 
the  case  back  for  a  new  trial.  It  was  clearly  intimated  by 
Smith,  C.  J.,  in  State  v.  Grady,  83  N.  (L,  643,  649,  ap- 
proving Kuffin,  C.  J.,  in  State  v.  Stanton^  23  N.  C,  424, 
that  where  the  indictment  is  for  murder  and  the  conviction 
is  for  a  lesser  offence,  the  verdict  having  been  set  aside  by 
the  prisoner's  ovt  n  action  in  appealing,  a  nevi  trial,  if 
granted,  must  necessarily  be  for  the  offence  set  out  in  the 
bill  of  indictment. 

No  Error. 


STATE  V.  ROY  SINCLAIR, 

Indictment/or  Assault  witha Deadly  Weapon — Deadly  Weapon — 
Province  of  the  Court  to  Determine  What  is  a  Deadly  Wea- 
pon, 

1.  Whether  an  instrument  used  in  an  assault  is  a  deadly  weapon  is  a 

question  of  law  where  there  is  no  dispute  about  the  facts,  and  as 
the  jurisdiction  of  the  court  depends  upon  the  determination  of 
the  question,  it  is  proper  for  the  trial  judge  to  determine  such 
matter  when  necessary. 

2.  In  determining  whether  a  weapon  used  in  an  assault  is  a  deadly 

weajwn,  it  is  necessary  to  take  into  consideration  the  size  and 
nature  of  the  weapon,  the  manner  in  which  it  is  used,  the  size 
and  strength  of  the  assailant  and  the  assaulted. 
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3.  A  deadly  weapon  is  not  one  that  must  kill  or  that  may  kill,  but  it  is 

one  which  would  likely  produce  death  or  great  bodily  harm,  used 
by  the  defendant  in  the  manner  in  which  it  was  used. 

4.  A  piece  of  pine  weather-boarding,  fourteen  to  eighteen  inches  long, 

three-quarters  of  an  inch  thick,  six  inches  wide  at  one  end  and 
tapering  to  a  point  at  the  other,  was  not  a  deadly  weapon  in  the 
hands  of  a  feeble  fifteen-year-old  boy  weighing  eighty  pounds, 
who  held  it  by  the  small  end  and  struck  with  its  edge  the  leg  and 
back  of  a  grown  man  of  average  size  who  was  held  by  two  other 
men. 

Indictmext  for  assault  with  a  deadly  weapon,  tried  be- 
fore Norwood,  J.J  and  a  jury,  at  Fall  Term,  1896,  of 
Yancey  Superior  Court. 

Defendant  pleaded  former  trial  and  conviction  before  a 
justice  of  the  peace.  It  was  admitted  by  the  State  that 
the  defendant  had  been  formerly  tried  and  convicted  regu- 
larly before  the  justice  of  the  peace,  who  had  assumed  juris- 
diction and  disposed  of  the  case,  but  the  State  alleged  that 
a  deadly  v,  eapon  had  been  used  and  that,  therefore,  the 
justice  had  no  jurisdiction.  The  only  question  before  the 
court  was  whether  or  not  the  weapon  used  by  the  defend- 
ant ^as  a  deadly  weapon  in  his  hands.  (The  evidence  in- 
troduced necessary  to  an  understanding  of  defendant's  ex- 
ceptions appears  in  the  opinion  of  the  court.) 

There  was  a  verdict  of  guilty,  motion  far  a  new  trial 
overruled,  and  the  court  adjudged  that  defendant  pay  a 
fine  of  one  penny  and  costs      Defendant  appealed. 

Mr.  Attorney/  General  Zeh  F.   Walser^  for  the  State. 
Messrs,  Couington  and  Reduoine^  for  defendant  (appel- 
lant). 

FuKGHBs,  J. :  This  is  an  indictment  for  assault  and  bat- 
tery with  a  deadly  weapDU.  The  defendant  pleaded  for- 
mer trial  before  a  justice  of  the  peace  and  conviction.     It 
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was  admitted  that  the  defendant  had  been  so  tried  and 
convicted.  But  the  State  insisted  that  the  assault  was 
made  with  a  deadly  weapon  and  that  a  justice  of  the  peace 
had  no  jurisdiction  of  the  offence. 

This  is  the  only  question  in  the  case,  and  depends  upon 
the  fact  as  to  whether  the  instrument  used,  the  manner  in 
Tthich  it  was  used,  the  party  who  used  it,  and  upon  whom 
it  was  used,  made  it  a  deadly  weapon  or  not. 

'^The  defendant,  at  the  time  of  the  assault,  was  only  15 
years  old,  weighed  75  or  80  pounds,  and  was  a  feeble, 
sickly  boy.  The  assailed  was  a  grown  young  man  of 
about  the  average  size,  and  at  the  time  was  being  held  by 
two  men,  each  one  holding  him  by  the  arm.  The  weapon 
nsed  by  the  defendant  wag  a  piece  of  pine  weather  boaid- 
ing,  which  had  come  off  a  house  near  by,  which  had  been  in 
use  several  yearg,  was  5  to  6  inches  wide  at  one  end,  and 
gradually  tapered  down  to  a  point  at  the  other  end  and 
three-quarters  of  an  inch  thick,  and  ft  cm  14  to  18  inches 
long.  The  defendant  held  this  plank  by  the  email  end  and 
struck  the  assailed  with  the  edge  of  it  on  the  back  of  the 
leg,  making  a  blue  spot  on  the  back  which  was  sore  for 
two  oi  three  weeks.  His  Honor  held  that  this  plank  was 
a  deadly  weapon  jE>«r  se  and  so  instructed  the  jury.'* 

As  to  whether  an  instrument  used  in  an  assault  and  bat- 
tery is  a  deadly  weapon  or  not,  is  generally  a  question  of 
law.  State  v.  Huntley,  91  N".  C,  617;  State  v.  West,  51 
N.  C,  505;  State  v.  Craton,  28  N.  C,  164;  StaU  v.  CoUina, 
30  N.  C,  407.  This  question  has  been  submitted  to  the 
jury,  in  a  few  cases,  where  the  matter  was  left  in  doubt  by 
conflicting  evidence  as  to  the  size  of  the  weapon  used  and 
the  manner  in  which  it  was  used,  and  such  submissions  to 
the  jury  have  been  approved  by  this  court. 

But  in  this  case  there  is  no  dispute  about  the  facts,  and 
it  appears  that  the  piece  of  plank  was  in  court  on  the  trial, 
as  a  diagram  is  sent  up  with  the  case. 
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Besides,  as  this  was  a  question  that  went  to  the  jurisdic- 
tion of  the  court,  it  seems  to  us  that  it  ^as  one  which 
should  have  been  determined  by  the  court,  and  ihe  court 
seems  to  have  so  understood  it.  The  question  then  is,  did 
the  court  correctly  decide  this  question?  Was  the  charge 
to  the  jury,  that  it  was  a  deadly  weapon  as  used,  correct? 
A  deadly  weapon  is  not  one  that  must  kill,  nor  is  it  one 
that  may  kill.  A  gun  or  a  40-calibre  pistol  is  certainly  a 
deadly  weapon  in  contemplation  of  law.  But  they  are 
often  used  without  producing  death,  while  a  penknife  is 
not  considered  a  deadly  weapon,  and  yet  death  occasion- 
ally is  produced  by  its  use.  It  does  not  depend  upon  the 
fact  as  to  whether  death  ensues  from  its  use  or  not.  But 
the  size  and  nature  of  the  weapon,  the  manner  in  which  it 
is  used,  the  size  and  strength  of  the  party  using  it,  and  the 
person  upon  ^hom  it  is  used — these  must  all  be  taken  into 
consideration  by  the  court  in  determining  whether  it  is  a 
deadly  weapon  or  not. 

The  best  definition  \ve  can  find  of  a  deadly  weapon  (and 
it  is  the  one  most  usually  given  by  the  courts)  is  a  weapon 
that  would  likely  produce  death  or  great  bodily  harm,  used 
by  the  defendant,  in  the  manner  in  which  it  was  used. 
State  V.  GoUinSy  30  N.  C,  407,  and  cases  cited  supra. 
Tested  by  this  definition,  we  are  of  the  opinion  that  this 
was  not  a  deadly  weapon.     Error. 

New  Trial. 


K  C]  FEBRUARY  TERM,  1897.  607 


Stat£  V.  Combs. 


STATE  V.  S.  P.  COMBS. 

Indictment  for  Breaking  Down  a  Gate  Across  a  Cartway— Indict- 

menty  Sufficiency  of— Defence. 

1.  Where  a  bill  of  indictment,  under  Section  2057  of  The  Code^  for  break- 

down a  gate  across  a  cartway,  described  the  cartway  as  running 
through  the  land  of  H,  beginning  near  the  house  of  C,  in  B  town- 
ship and  running  in  an  eastern  direction  through  the  lands  of  said 
H  for  the  distance  of  about  * 'one-half  mile,"  and  alleged  that  the 
cartway  was  "  laid  off  by  the  authority  of  a  jury  regularly  con- 
stituted by  the  Board  of  Supervisors  in  and  for  said  B  township ;'' 
Held  (1),  that  the  legality  of  the  establishment  of  said  cartway 
was  sufficiently  averred  in  the  bill ;  (2)  that  the  bill  sufficiently 
locates  the  cartway,  although  it  does  not  state  its  eastern  terminus 
or  whether  it  runs  to  a  public  road. 

2.  The  failure  to  establish  a  cartway  according  to  law  is  a  matter  of  de- 
.  fence  to  be  pleaded  in  the  trial  of  an  indictment  for  breaking  down 
*       a  gate  across  it. 

Indictment  for  breaking  down  a  gate  across  a  cartway, 
tried  before  Iloke^  «/.,  and  a  jury,  at  Fall  Term,  1896,  of 
Surry  Superior  Court. 

Mr.  Attorney- General  Zeb  V.   Walser,  for  the  State. 
Mr.  A.  E.  Holton^  for  defendant  (appellant). 

FuRCHEs,  J. :  The  defendant  was  indicted  for  **  willfully, 
unlawfully  and  maliciously  breaking  down  and  injuring 
certain  gates  erected  across  the  cartway  running  through 
the  lands  of  S.  S.  Harris,  beginning  near  the  house  of  S. 
P.  Combs,  in  Bryan  township,  and  running  in  an  eastern 
direction  through  the  lands  of  said  Harris,  for  the  distance 
of  about  one-half  n:ile,  said  cartway  being  laid  off  by 
authority  of  a  jury  regularly  constituted  by  the  Board  of 
Supervisors  in  and  for  said  Bryan  township,  contrary  to 
the  form  of  the  Statute  and  against  the  peace  and  dignity 
of  the  State."     Upon  a  verdict  of  guilty  being  entered,  the 
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defendant  moved  in  arrest  of  jadgment.     This  motion  was 
overruled.     Judgment  and  appeal  bj?  defendant. 

This  is  the  only  question  presented  by  the  appeal,  and  it 
y^as  contended  on  the  argument  that  the  bill  of  indictment 
was  defective,  for  the  reason  that  it  did  not  state,  with 
sufficient  fullness,  the  manner  in  which  the  order  to  lay 
out  and  locate  said  cartway  was  obtained,  and  at  whose  in- 
stance saia  order  was  procured,  and  for  that  it  failed  to 
state  its  eastern  terminus,  and  whether  it  ran  to  a  public 
road.  But  neither  of  the»e  objections  can  avail  the  defend- 
ant. The  bill  of  indictment  is  in  the  words  of  the  Statute, 
Section  2057  of  The  Code,  And  if  the  cartway  had  not 
been  located  according  to  law  {The  Code,  Section  21)56, 
Collins  V.  Patter807i,  119  N.  C,  602)  and  was  not,  in  fact, 
a  cartway  in  law,  this  was  a  matter  of  defence  that  defend- 
ant  should  have  a\; ailed  himself  of  on  the  trial  below.  The 
cartway  and  the  gates  torn  down  being  definitely  located 
in  the  bill,  the  case  of  State  v.  Crumpler,  88  N.  C,  647, 
is  not  in  point.     Therefore,   finding  the  bill  sufficient  in 

form,  judgment  must  be  affirmed. 

Affirmed. 


STATE  V.  MARY  McRAE. 

Indictment  for  Larceny — Evidence — Recent  Possession  of  Stolen 

Property — Instructions  to  Jury. 

1.  An  instruction  that,  if  the  stolen  coin  was  sent  by  the  defendant  two 

days  after  the  theft  to  a  bank  where  it  was  found  and  identified 
by  the  owner,  the  law  presumed  defendant  to  be  the  thief  and  the 
jury  should  fx)nvict,  unless  defendant  should  satisfactorily  explain 
the  possession,  was  erroneous. 

2.  The  presumption  of  guilt  that  the  law  raises  from  recent  possession  of 

stolen  property,  is  strong,  slight  or  weak,  according  to  the  particu- 
lar facts  surrounding  a  given  case. 
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Indictment  for  larceny,  tried  before  Norwood,  J.,  at 
Spring  Term,  1897,  of  Union  Superior  Court.  The  de- 
fendant was  convicted  and  app<>aled. 

Mr,  Attorney' General  Zeb  V.   Walser,  for  the  State. 
Messrs.  Covington  cfe  liedwine,  for  defendant  (appellant). 

Faibcloth,  C.  J.:  The  defendant  stands  indicted  for 
stealing  $30  in  money,  and  the  case  shows  that  it  was  a 
twenty  dollar  gold  coin,  the  property  of  Edwin  Eubanks. 
There  was  no  direct  evidence,  and  the  State  relies  on  the 
proof  of  recent  possession.  Many  attempts  have  been 
made  to  tell  what  constitutes  recent  possession,  such  as 
^^soon  after,"  '* shortly  after,"* 'so  soon  after  the  theft  as 
to  raise  a  presumption  of  guilt"  and  the  like;  and  then 
presumptions  are  held  to  be  strong,  slight  or  weak,  &c., 
and  each  case  is  at  last  disposed  of  on  its  particular  facts. 

We  have  no  disposition  to  try  to  add  to  the  list  of  what 
constitutes  recent  possession.  Some  of  them  will  be  found 
in  State  v.  Jones,  20  N.  C,  122;  State  v.  Tv/rner,  65 
N.  C,  592;  State  v.  Grams,  72  N.  C,  482;  Stat^  v.  Wil- 
son, 76  N.  C,  120;  State  v.  Patterson,  78  N.  C,  470; 
StaU  V.  Smith,  24  N.  C,  402;  StaU  v.  Rights,  82  N.  C, 
675;  StaU  v.  Rice,  83  ST.  C,  661;  State  v.  Jennett,  88  JST. 
C,  665. 

Evidence:  Eubanks,  the  prosecutor,  testified  that  he  was 
a  postal  route  agent  from  Monroe  to  Atlanta,  Ga.  That 
on  January  21st,  1897,  at  11  o'clock  A.  M.,  he  had  the 
coin  io  his  pocket  at  the  post-office  in  Munroe,  when  he 
went  to  his  room  at  Mr.  Courtney's  and  went  to  bed, 
slept  till  dark,  dressed  and  went  to  a  restaurant  and  stayed 
about  depot  till  9  o'clock  P.  M.,  when  he  took  the  train 
for  Atlanta,  where  he  arrived  next  morning,  when  he 
missed   his  gold  coin.      That  the  defendant  cooked   for 
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Courtney,  but  he  did  not  see  her  there  on  the  said  2l8t. ; 
that  he  found  and  identified  his  coin  by  some  private 
mark  on  the  25th  of  January,  1S97,  in  the  People's  Bank 
at  Munroe. 

Wolfe,  the  cashier,  testified  that  on  the  22nd  or  23rd  of 
January,  a  boy,  Jack  Cohen,  brought  a  $20  gold  coin  to 
the  bank  and  got  change  for  it;  that  he  put  the  coin  away 
among  similar  moneys  and  he  coald  not  say  that  it  was 
the  one  identified  by  £ubanks. 

Jack  Cohen  testified  that  on  the  23rd  of  January  the  de- 
fendant gave  him  a  $20  gold  coin  and  asked  him  tc  get  it 
changed  and  said  she  got  it  from  James  Davis,  a  fireman 
on  the  railroad.  He  gave  hei  the  change.  He  said  James 
Davis  was  on  his  run  and  was  not  at  the  trial.  Defendant 
offered  no  evidence.  His  Honor  charged  the  jury:  "If 
the  State  has  satisfied  you  beyond  a  reasonable  doubt  that 
the  twenty  dollar  gold  piece  of  the  witness,  Eubanks,  ^as 
stolen  on  the  21st  of  January,  1897;  that  the  coin  found 
and  identified  by  him  in  the  bank  was  his;  that  the  coin 
carried  by  the  witness,  Cohen,  to  the  bank  on  the  23rd  of 
January,  1897,  was  the  coin  belonging  to  Eubanks;  and 
that  the  witness,  Cohen,  got  said  coin  from  the  defendant 
on  that  day,  then  the  burdsn  shifts  and  the  defendant  is 
presumed  in  law  to  be  the  thief,  and  unless  she  {satisfac- 
torily explains  her  possession  of  the  coin  it  is  your  duty  to 
convict.''     Defendant  excepted  and  appealed. 

We  think,  upon  this  evidence,  taken  as  true,  his  Honor 
committed  error  in  holding  as  a  legal  conclusion  that  the 
defendant  was  guilty. 

In  all  cases,  civil  or  criminal,  presumptive  evidence  is 
admissible,  but  in  the  latter  cases  such  evidence  is  admitted 
only  so  far  as  it  has  a  natural  tendency  to  produce  belief 
under  the  circumstances  in  the  case.  Experience,  habits 
of  society  and  natural  reasoning  are  to  be  considered,  and 
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suoh  presamption  as  those  matters  raise  must  manifest  that 
tlie  stolen  goods  have  come  to  the  possessor  by  his  or  her 
own  act  or  concarrence.  The  case  of  Scipio  Smith,  24  N.  C, 
402,  very  well  illustrates.  The  tobacco  was  stolen  on  Fri- 
day night  and  found  in  the  defendant's  possession  next  day. 
The  judge  told  the  jury  that  that  was  a  case  of  '^strong 
presumption  of  guilt, '^  and  this  court  held  that  charge  to 
be  error.  The  character  and  quality  of  the  stolen  prop- 
erty are  matters  proper  for  the  jury  to  consider  and  should 
be  so  presented  to  them.  Money,  as  a  medium  in  trade, 
passes  rapidly  and  frequently  from  hand  to  hand,  and  no 
one  duubts  the  ownership  of  the  possessor  unless  some  pe- 
culiar circumstance  is  present,  as  is  illustrated  here  by  the 
action  of  the  cashier.  How  it  would  be  if  it  was  a  per- 
sonal chattel,  as  an  ox  or  wagon,  would  naturally,  in  the 
course  of  common  experience,  present  itself  to  the  mind  of 
a  juror,  and  such  matters  are  proper  to  be  called  to  his 
attention.  Without  any  opinion  on  the  question  of  guilt, 
we  can  see  how  current  money  may  pass  several  hands  in 
two  or  three  days,  \^  ithout  any  knowledge  or  concurrence 
on  the  part  of  the  final  possessor  of  the  original  taking. 
These  are  matters  to  be  submitted  to  the  jury  as  evidence 
with  all  attending  circumstances,  but  the  law  will  not  give 
them  an  artifidal  operation,  and  as  a  legal  conclusion  pro- 
nounce the  defendant  guilty.  The  defendant  is  presumed 
to  be  innocent,  and  that  presumption  must  be  overcome 
and  the  jury  reasonably  satisfied  of  the  guilt  of  the  ac- 
cused. These  and  other  principles  must  be  explained  to  the 
jury  and  let  them  intelligently  consider  of  their  verdict. 

From  the  record  before  us  it  does  not  appear  that  they 
were  so  explained. 

Error. 
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STATE  V.  R.  L.  KING. 

Indictment  for  Secret  Assault  with  Intent  to  Kill — Secret  As- 

sault,  Essential  Elements  of. 

An  assault  cannot  be  ^!  secret ''  in  the  meaning  of  the  Statute  unless  the 
person  assaulted  is  unconscious  of  the  presence  as  well  as  of  the 
purpose  of  his  adversary. 

Indictment  for  secret  assault  \vith  intent  to  kill,  tried 
before  Robinson^  «/.,  and  a  jury,  at  Fall  Term,  1896,  of 
Graham  Superior  Court.  The  defendant  was  convicted 
and  appealed. 

Mr.  Attorney 'General  Zeh  V.   Walser^  for  the  State. 
Messrs.  Shepherd  dk  Bushee^  for  defendant  (appellant). 

FuRCHEs,  J. :  This  is  an  indictment  for  a  secret  assault 
^'pith  intent  to  kill.  The  Statute  under  which  the  defend- 
ant is  indicted  is  highly  penal  and  must  be  strictly  con- 
strued. It  is  held  bv  this  court  that  '^an  assault  cannot  be 
said  to  have  been  made  in  a  secret  mannei,  except  where  the 
person  assaulted  is  unconsciouii  of  the  presence  as  well  as 
of  the  purpose  of  his  adversary."  State  v.  Gunter^  116 
N.  0.,  1068.    • 

The  court  charged  the  jury  in  this  case  that  it  was  suffi- 
cient to  constitute  the  crime  of  secret  assault  under  the 
Statute,  if  the  person  assaulted  ^'had  no  notice  of  the  pres- 
ence or  purpose  of  the  defendant,"  thus  making  it  the  duty 
of  the  jury  to  convict  the  defendant  if  they  found  from 
the  evidence  that  the  person  assaulted  had  no  kno\v  ledge 
of  the  defendant's  presence,  or  if  he  knew  of  the  defend- 
ant's presence  but  did  not  know  of  his  intention  to  make 
the  assault;  thus  making  a  want  of  knowledge  of  the 
defendant's  presence  or  a  want  of  knowledge  of  the  de- 
fendant's intention  to  assault  sufficient  to  convict.    Whereas, 
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there  must  be  a  want  of  knowledge  of  the   defendant's 

presence  and  also  a  want  of  knowledge  of  intention   to 

make  the  assault,  to  constitute  the  crime  of  a  secret  assault 

under  the  Statute.     There  is  error. 

New  Trial. 


STATE  V.  OSCAR  NEAL. 


Indictment  for  Cruelty  to  Animals — Killing  Chickens — De- 
fense— Emdence — Instructions. 

1.  The  fact  that  chickens  killed  by  a  defendant,  charged  with  cruelty  to 

animals,  were  killed  while  destroying  peas  in  the  garden  of  de- 
fendant's father,  and  after  prosecutor  had  been  warned  to  keep 
the  chickens  from  trespassing  on  the  garden,  is  not  a  defence  to  an 
indictment  for  cruelty  to  animals,  under  Section  2482  of  The  Code^ 
when  the  killing  was  wilful. 

2.  Trespassing  chickens  could  be  impounded  at  common  law. 

3.  The  needless  killing  of  chickens  is  of  itself  cruelty  within  the  mean- 

ing of  Section  2482  of  The  Code,  though  done  without  torture. 

4.  Since  the  enactment  of  Section  2482  of  The  Code  it  has  been  unlawful 

for  one  to  gratify  his  angry  passions  or  love  for  amusement  or  sport 
at  the  cost  of  wounds  and  death  to  any  useful  creature,  and  the 
wilful  and  needless  killing  of  chickens  is  none  the  less  cruelty  to 
them  when  done  under  an  ''  impulse  of  anger. " 

5.  Where  in  the  trial  of  an  indictment  for  cruelty  to  chickens,  by  killing 

them,  no  aspect  of  the  evidence  tended  to  show  that  the  killing 
was  accidental,  it  was  not  error  to  refuse  to  instruct  the  jury  that, 
'*  if  the  defendant  killed  the  chickens  without  any  intent  to  wil- 
fully kill  them,  he  would  not  be  guilty." 

6.  Where  an  instruction  prayed  for  is  correct  in  part  but  incorrect  as  an 

entirety,  the  trial  judge  is  not  called  upon  to  dissect  it  and  give  so 
much  of  it  as  is  good. 

7.  An  averment  in  a  bill  of  indictment  that  the  defendant  did  "  know- 

ingly, wilfully  and  needlessly  act  in  a  cruel  manner  towards  a  cer- 
tain fowl,  to-wit,  a  chicken,  by  killing  said  chicken,  the  said 
chicken  being  a  useful  fowl,"  is  a  sufficiently  intelligible  charge 
that  the  defendant  was  guilty  of  cruelty  to  the  useful  fowl  by 
needlessly  and  wilfully  killing  it. 
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8.  In  the  trial  of  an  indictment  for  cruelty  to  animals  by  killing  chickens, 

an  erroneous  instruction  that  the  defendant  must  have  been  justi- 
fied in  the  killing  beyond  a  reasonable  doubt  was  a  harmless  error, 
where  there  was  no  evidence  tending  to  show  that  the  defendant 
was  justified. 

9.  The  intent  with  which  one  charged  with  cruelty  to  animals  killed  a 

chicken  is  immaterial  when  the  killing  was  needless  and  wilful. 

10.  A  charge  of  "  needlessly  acting' in  a  cruel  manner  by  killing  "  chick- 

ens is  a  sufiicient  charge  of  cruelty  and  is  sustained  by  uncontro- 
verted  proof  of  impaling  one  chicken  on  a  sharp  stick  and  beating 
a  hen  to  death. 

11.  When  a  defendant  convicted  before  a  magistrate  appeals  and  in  the 

Superior  Court  an  indictment  is  found,  it  is  immaterial  to  consider 
whether  the  Superior  Court  or  the  magistrate  had  original  jurisdic- 
tion, as  the  Superior  Court,  in  any  event,  had  jurisdiction  either 
by  the  appeal  or  by  the  indictment. 

Indictment  for  cruelty  to  animals,  tried  before  Nor^oood^ 
«/".,  and  a  jury,  at  Fall  Term,  1896,  of  Stanley  Superior 
Court. 

defendant  asked  the  following  special  instructions: 

^'(1)  That  chickens  are  not  embraced  in  the  list  of  ani- 
mals authorized  to  be  impounded  under  our  Statute  in  stock- 
law  territory;  and,  therefore,  if  the  jury  believed  that  the 
defendant  had  notified  the  prosecutor  to  keep  his  chickens 
from  trespassing  on  defendant's  crop,  that  defendant  had 
made  reasonable  efforts  to  prevent  the  injury  to  his  crop 
Tiithout  killing  the  chickens  or  otherwise  injuring  them, 
but  that  prosecutor  refused  or  failed  to  keep  up  his  chiok- 
eng,  and  defendant  killed  them  simply  to  prevent  injury 
to  his  crop,  then  the  killing  wuuld  not  be  wilful,  within 
the  meaning  of  the  Statute  under  ^hich  defendant  is  in- 
dieted,  and  defendant  would  not  be  guilty.     (Not  given.) 

*  '(2)  That  chickens  are  not  such  animals  as  were  allowed 
to  be  impounded  at  common  law,  and,  therefore,  if  the 
jury  believe  that  defendant  killed  them  without  needless 
or  Toilful  tof  ture,  but  simply  to  prevent  them  from  destroy- 
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ing  his  crop,  then  defendant  would  not  be  guilty.     (Not 
given.) 

"(3)  That,  in  order  to  oouvict  the  defendant,  the  jury 
must  find  that  be  wilfully  killed  the  chickens,  and  that 
the  term  ^wilfully'  implies  that  the  act  was  done  know- 
ingly and  of  stubborn  purpose.     (Given.) 

**(4)  That,  in  order  to  convict  the  defendant,  the  jury 
must  find  that  the  killing  of  the  chickens  was  the  develop- 
ment of  a  preconceived  purpose,  and  not  an  impulse  of  an- 
ger excited  by  unexpectedly  seeing  a  repetition  of  the  an- 
noying trespass;  and,  therefore,  if  the  jury  telle ve  that 
defendant  killed  the  chickens  without  wilful  torture,  and 
without  any  purpose  to  do  the  prosecutor  a  wilful  injury, 
but  simply  to  prevent  injury  to  his  crop,  then  defendant 
vtould  not  be  guilty.     (Not  given.) 

^'(5)  That  the  Statute  under  whicb  defendant  is  indicted 
relates  only  to  offenses  where  the  injury  is  directed  against 
the  animal  killed  or  wounded,  where  there  is  an  intent  on 
the  pait  of  the  offender  to  wilfully  injure,  torture,  Tcound 
or  kill  the  animal,  without  reference  to  the  owner  of  the 
animal;  and,  therefore,  if  the  jury  should  believe  that  de- 
fendant killed  the  chickens  without  any  intent  to  wilfully 
injure,  wound  or  kill  the  chicKens,  then  he  would  not  be 
guilty.     (Not  given.) 

**(6)  That  in  no  view  of  the  evidence  can  defendant.  J. 
F.  Neal,  be  found  guilty.     (Given.) 

**(7)  That  in  no  view  of  the  evidence  can  defendant,  Os- 
car Neal,  be  found  guilty.     (Not  given.)" 

The  judge  refused  to  give  the  instructions,  except  the 
third  and  sixth,  and  defendant  excepted.  Defendant  offered 
to  show  that  the  chickens  were  eating  his  peas,  and  that 
he  killed  them  to  prevent  them  from  destroying  the  same. 
The  solicitor  objected  to  this  evidence,  and  the  objection 
was  sustained,  and  defendant  excepted.    The  court  charged 
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the  jury,  amoDg  other  things,  that,  in  order  to  acquit  the 
defendant,  they  must  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  he  \ca8  justified  in  killing  the  chick- 
ens, and  that  he  \^ould  not  be  justified  if  he  killed  them  to 
prevent  the  destruction  of  his  crop.  Verdict  of  guilty. 
Motion  in  arrest  of  judgment,  en  the  ground  that  the  in- 
dictment failed  to  allege  that  the  killing  of  the  chickens  was 
by  torture,  cruelty,  wounding  or  mutilation.  Motion  over- 
ruled, and  defendant  excepted.  Motion  for  new  trial  for 
errors  assigned  as  follows:  '^(1)  That  the  court  erred  in 
refusing  to  give  the  first,  second,  fourth,  fifth  and  seventh 
instructions  asked.  (2)  That  the  court  erred  in  charging 
the  jury  that  the  defendant  must  be  justified  in  killing  the 
chickens,  and  that  he  would  not  be  justified  if  he  killed 
them  to  prevent  the  destruction  of  his  crop.''  Oscar  Neal 
alone  was  found  guilty.  He  was  adjudged  to  pay  a  fine  of 
$1.00  and  costs,  and  appealed. 

Messrs.  Attorney -General  and  J.  M.  Brown  ^  for  the 
State. 

Messrs.  Adams  i&  Jerome  and  S.  J.  Pernherton^  for  de- 
fendant (appellant). 

Cl>lkk,  J. :  This  is  an  indictment  for  cruelty  to  animals, 
to-wit:  Sundry  Stanly  county  chickens,  "tame,  villatic 
fowl,-'  as  Milton  styles  them  in  stately  phrase.  The  prose- 
cutor and  defendant  lived  very  near  to  each  other  and  their 
chickens  were  exceedingly  sociable,  visiting  each  other  con- 
stantly. But  after  the  defendants  had  sown  their  peas 
they  had  no  peace,  for  the  prosecutor's  chickens  became 
lively  factors  in  disturbing  both.  The  younger  defendant, 
Oscar,  as  impetuous  as  his  great  namesake,  the  son  of 
Ossian,  pursued  one  of  the  prosecutor's  chickens  clear 
across  the  lot  of  another  neighbor,  one  Mrs.  Freeman,  and 


N.  C]  FEBRUARY  TERM,  1897.  617 

State  v.  Neal. 

intimidating  it  into  seeking  safety  in  a  brash  pile  pulled  it 
oat  ignominioasly  by  the  legs,  and  putting  his  foot  on  his 
victim's  head,  by  muscular  effort,  pulled  its  head  off. 
Tiien,  in  triumph,  he  carried  the  headless,  lifeless  body  and 
threw  it  down  in  the  prosecutor's  yard  in  the  presence  of 
hie  wife,  also  letting  drop  some  opprobious  words  at  the 
same  time.  The  prosecutor  ^as  absent.  Another  chicken 
Oscar  also  chased  into  the  brush  pile,  and,  sharpening  a 
stick,  jabbed  it  at  said  chicken  and  through  him,  so  that  he 
then  and  there  died,  and  Oscar,  carrying  the  chicken  impaled 
on  his  spear,  threw  it  over  into  the  prosecutor^s  yard.  He 
knocked  over  another  and,  impaling  it  in  the  same  style, 
also  threw  its  lifeless  remains  over  into  the  prosecutor's  yard, 
as  the  Consul  Nero  caused  the  head  of  Asdrubal  to  be 
thrown  into  Hannibars  camp.  On  yet  another  occasion 
Oscar  did  beat  a  hen  that  had  young  chickens,  which,  with 
maternal  solicitude,  she  was  caring  for,  so  that  she  died  and 
the  young  ones,  lacking  her  care,  also  likewise  perished. 
The  aforesaid  Oscar,  on  other  divers  and  sundrv  times  and 
occasions,  was  seen  ''running  and  chunking"  the  prosecu- 
tor's chickens.  The  other  defendant,  Oscar's  father,  pro- 
posed to  the  prosecutor  '  'to  strike  a  dead  line,  and  each  on^ 
kill  everything  that  crossed  the  line. ' '  The  offer  seemed  too 
unrestricted  and  the  cautious  prosecutor,  whose  thoughts 
were  ' '  bent  on  peace, "  as  much  as  his  chickens  were  on  peas, 
firmly  declined  the  dead  line  proposition,  but  Oscar's  father 
said  he  "guessed  he  would  do  that  way."  As  the  evidence 
limited  his  proceedings  to  this  declaration  of  war,  without 
any  o^ert  act,  a  nol.  pros,  was  entered  as  to  him,  and  Oscar 
was  left  alone  to  bear  the  brunt.  "Having,"  in  the  lan- 
guage of  Tacitus,  '^made  a  solitude  and  called  it  peace," 
he  naturally  protests  against  being  now  charged  with  the 
odium  and  burdens  of  war,  which  his  Honor  has  assessed 
at  a  fine  of  $1  and  costs. 

120—78 
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Both  defoDdants  and  Oscar^s  mother  went  on  the  stand. 
There  was  no  substantial  contiadiction  of  the  St;ate's  evi- 
dence, but  all  three  testified  that  the  prosecutor  had  been 
notified  to  keep  his  chickens  out  of  their  pea  patch  or  they 
would  be  killed.  This  is  the  ''round,  unvarnished  tale"  of 
the  evidence. 

The  defendant's  counsel  interposed  every  consecutive  de- 
fence fron  a  plea  to  the  jurisdiction  to  a  motion  in  arrest 
of  judgment. 

The  case  vi  as  tried  before  a  justice  of  the  peace  and  the 
defendant  appealed.  In  the  Superior  Court  a  bill  of  in- 
dictment was  found  by  the  grand  jury  and  the  defendant 
was  tried  thereon.  Therefore,  in  any  aspect,  there  was 
jurisdiction.  Whether  the  court  acquired  it  by  the  appeal 
or  had  original  jurisdiction  by  the  indictment,  it  is  imma- 
terial to  decide. 

Chickens  come  within  the  very  terms  of  The  Code^  Sec- 
tion 2482^  describing  the  creatures  intended  to  be  protected 
from  man's  inhumanity,  any  useful  beast,  fowl  or  animal." 
Pigeons  Tiere  held  to  be  within  it.  State  v.  Porter^  112 
N.  C,  887. 

ThA  defendants  offered  to  show  by  Oscar  himself  that 
''he  killed  the  chickens  to  prevent  them  from  destroying 
the  peas. ' '  This  was  to  show  justification  and  was  properly 
rejected.  The  defendants  had  no  more  right  to  destroy  a 
neighbor's  chickens  when  thus  found  damage  feasant  than 
they  wculd  his  cattle.  The  remedy  is  by  impounding  them 
till  damage  paid,  or  by  an  action  for  damage.  Their  de- 
struction is  not  necessary  to  his  rights,  Clark  v.  Keliher^ 
107  Mass.,  406,  which  was  a  case  ''on all  fours"  with  this 
for  killing  a  neighbor's  chickens  ^hile  trespassing  after 
notice  to  keep  them  up.  In  this  State,  in  like  manner,  it 
has  been  held  that  one  has  no  right  to  lay  poison,  though 
on  his  own  premises,  for  another's  "egg-sucking  dog,"  Dod- 
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son  V.  Mock,  20  N.  C,  146;  nor  to  kill  a  "chicken -eating 
hog"  as  a  nuisance,  Morse  v.  Nixon^  51  N.  C,  293;  nor  a 
'*breachy-hog"  foi  the  same  reason.  Bost  v.  Minffiies,  64 
N.  C,  44.  These  cases  refer  to  and  distinguish  Parrott  v. 
Heartsfidd,  20  H",  C,  110,  where  it  was  held  lawful  to  kiU 
a'*sheep  stealing"  dog  about  to  kill  sheep.  This  is  be- 
cause of  tbe  fact  that  such  animal  could  not  be  easily  caught 
and  impounded,  nor  could  he  be  sold  for  anything  to  pay 
damages.  In  Johnson  v.  Patterson^  14,  Conn.,  1,  a  very 
long  and  learned  opinion  sustains  the  proposition  that  one 
is  not  justified  in  strewing  poisoned  meal  on  his  premises 
whereby  a  neighbor's  chickens  were  killed,  though  notice 
was  given  that  this  would  be  done  if  they  were  not  kept 
off.  It  is  true,  these  were  actions  for  damages,  and  not 
indictments  for  cruelty  to  animals,  but  if,  even  in  such 
cases,  the  trespass  is  no  defence,  certainly  evidence  to  show 
the  trespass  by  an  animal  was  incompetent  in  an  indictment 
whose  gist  is  merely  the  fact  of  cruelty  or  needless  killing. 
State  V.  Butts,  92  N.  C,  784. 

The  first  prayer  for  instruction  was  properly  refused.  If 
this  were  stock  law  territory  (which  is  not  in  evidence)  the 
killing  would  be  none  the  less  wilful.  State  v.  Brigman, 
94  "N.  C,  888. 

The  second  prayer  was  also  properly  refused.  Chickens 
could  be  impounded  at  common  law,  and  besides  the  '^need- 
less killing"'  of  the  chickens  is  of  itself  cruelty,  though  done 
without  torture.     State  v.  Porter,  s^ipra. 

The  third  prayer,  that  the  jury  must  find  that  the  de- 
fendant'SvilfuUy,  knowingly  and  of  stubborn  purpose  killed 
the  chickens"  before  they  could  convict,  was  given. 

The  fourth  prayer  was  properly  refused.  The  wilful 
and  needless  killing  of  the  prosecutor's  chickens  was  none 
the  less  cruelty  to  them  because  done  on  an  ^4mpulse  of 
anger."     Says   Burwell,   J.,   in  State  v.    Porter,   supra: 
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Since  the  enactment  of  this  Statute  it  has  been  unlawfal  in 
this  State  for  a  man  to  gratify  his  angry  passions  or  his 
love  for  amusement  and  sport  at  the  cost  of  wounds  and 
death  to  any  useful  creature  over  which  he  has  control. 

The  fifth  prayer,  v^  hich  contained  this :  ' ' If  the  defendant 
killed  the  chickens  without  any  intent  to  wilfully  *  *  * 
kill  them,  he  would  not  be  guilty,'^  was  properly  refused. 

There  was  no  aspect  of  the  evidence  tending  to  show  an 
accidental  killing.  If  the  rest  of  the  prayer  were  correct, 
it  being  incoirect  as  an  entirety,  the  court  was  not  called 
upon  to  dissect  it  and  give  so  much  as  was  good. 

The  sixth  prayer  was  given,  and  the  seventh,  from  what 
has  .already  been  said,  was  properly  refused. 

The  judge  stated  a  correct  proposition  of  law  when  he 
told  the  jury  ibat  the  defendant  was  not  justified  if  he 
killed  the  chickens  to  prevent  the  destruction  of  his  crop, 
State  V.  BuUSy  supra^  for  he  could  have  prevented  it  by 
impounding  them,  or  he  could  sue  for  damages.  But  he 
erred  in  telling  them  that  the  defendant  must  prove  justifi- 
cation in  the  killing.  The  indictment  being  that  the  defend- 
ant did  ^'knowingly,  wilfully  and  needlessly  act  in  a  cruel 
manner  towards  a  certain  fowl,  to-wit,  a  chicken,  by  kill- 
ing said  chicken,  the  said  chicken  being  a  uFeful  fowl,  &c., 
this  (rejecting  refinement,  The  Code,  Secticn  1183)  is  an 
intelligible  charge  that  the  defendant  was  guilty  of  cruelty 
to  the  useful  fowl  by  needlessly  and  wilfully  killing  io.^' 
But  the  burden  was  on  the  prosecution  to  prove  the  '^know- 
ingly, wilfully  and  needlessly."  It  was  not  incumbent  on 
the  defendant  to  prove  justification.  It  is  not  like  the  kill- 
ing of  a  human  being  which,  if  done  with  a  deadly  weapon, 
raises  a  presumption  of  malice.  State  v.  BoUinSj  113  N.  C, 
722;  nor  yet  like  the  proof  of  a  sale  of  liquor,  which,  be- 
ing shown,  the  burden  devolves  upon  the  defendant  to  show 
the  license,   because  it  is  a  matter  peculiarly  in  his  own 
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knowledge,  State  v.  Emei^^  98  N.  C,  668;  nor  like  cases 
where  an  act  is  made  punishable  irrespective  of  intent  in 
which,  the  act  being  shown,  the  burden  shift3  to  the  de- 
fendant, State  V.  Glenn^  118  N.  C,  1194,  and  it  v^as  still 
greater  error  to  charge  that  the  defendant  must  prove  the 
matter  of  justification  beyond  a  reasonable  doubt.  Even 
where  the  burden  shifts  to  the  defendant,  he  needs  only  to 
prove  it  *'to  the  satisfaction  of  the  jury."  State  v.  Ellick^ 
60  N.  C,  56;  State  v.  Willis,  63  N.  C,  26.  But  this 
error  in  the  charge  was  harmless  error,  for  there  was  no 
evidence  tending  to  sho\^  that  the  defendant  was  justified, 
and  the  court  properly  told  the  jury  that  the  killing  to  pre- 
vent the  destruction  of  the  peas  (the  only  matter  in  justifi- 
cation relied  oji)  would  not  justify  the  defendant.  The 
court  might  properly  have  told  the  jury  that,  if  they  be- 
lieved the  evidence,  they  should  find  the  defendant  guilty, 
for  there  was  no  conflict  of  evidence,  and  it  amounted  to 
that,  since  there  was  no  evidence  which  made  a  legal  de- 
fence. 

In  response  to  the  third  prayer  the  court  properly  instructed 
the  jury  that  they  could  not  convict  unless  they  found  that  the 
defendant  "knowingly,  wilfully  and  of  stubborn  purpose" 
killed  the  chickens.  This  is  not  a  case  of  "intent,"  which 
is  an  inference  of  inner  motive  to  be  drawn  by  the  jury. 
State  V.  CV>y,  119  X.  C,  901,  but  of  conduct,  cruelty,  inde- 
pendent of  intent  if  wilful,  and  the  defendant's  own  evi- 
dence proved  that  the  killing  was  done  wilfully,  and  the 
charge  being  substantially  that,  if  the  jury  believed  the  evi- 
dence, he  was  guilty,  was  correct.  State  v.  Woolard,  119 
N.  C,  779;  StaU  v.  Riley,  113  K  C,  648. 

What  has  already  been  said  disposes  of  the  motion  in 
arrest  of  judgment.  The  defendant  understood  fully  the 
charge  against  him,  The  Code,  Section  1183.  The  Code, 
Section  2490,  provides  that  "cruelty"  shall  be  held  to  in- 
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olude  e\ery  act,  &c.,  whereby  unjustifiable  physical  pain, 
suffering  or  death  is  caused.  While  the  indictment  is  not 
carefully  drawn,  and  is,  indeed,  less  accurate  than  the  war- 
rant originally  issued  by  the  justice,  the  charge  of  ^^need- 
lessly acting  in  a  cruel  manner  by  killing,^'  is  a  sufficient 
charge  of  cruelty,  and  is  sustained  by  the  uncontroverted 
proof  of  impaling  one  chicken  on  a  sharp  stick  and  beating 
the  hen  to  death. 

Affirmed. 


APPENDIX. 


Correspondence  hetween  the  House  of  Representatives  of 
the  Oeneral  Assembly  of  North  Carolina  and  the  Supreme 
Court  of  North  Carolina, 

The  House  of  Representatives  of  the  Geneial  Assembly 
of  1897  adopted  the  following  lesoiution: 

**Regolved  by  the  House  of  Repiesentatives,  That  the 
Chief  Justice  and  Associate  Justices  of  the  Supieme  Couit 
of  North  Carolina  be  respectively  requested  to  examine  a  bill, 
now  pendiDg  before  the  House  of  Representatives,  entitled, 
A  bill  to  be  entitled  An  Act  to  prescribe  the  terms  upon 
which  foreign  railroad  corporations  may  become  incor- 
porated in  this  State,  and  for  other  purposes,  and  to  com- 
municate thiough  the  Speaker  of  the  House  of  Represent- 
atives the  opinioD  of  the  Court  upon  the  question  whether, 
if  the  said  bill  shall  be  passed  by  both  Houses  and  ratified, 
it  will  become  operative  before  its  ratification  by  the  stook- 
holdeis  of  the  North  Carolina  Railroad  Company;  and  that 
the  members  of  the  Court  be  further  respectfully  requested 
to  so  communicate  their  opinion  to  the  session  of  the  House 
of  Representatives  to  be  held  on  Saturday,  the  6th  inst.,  if 
they  shall  find  it  consistent  with  tbeir  duty  to  the  public  to 
do  so. 

''Resolved,  further,  That  the  Speaker  of  the  House  of 
Representatives  be  requested  to  send  a  copy  of  the  said  bill, 
with  these  resolutions,  immediately  upon  their  adoption,  to 
the  Chief  Justice  of  the  Supreme  Court." 

X     (Signed)    A.  F.  Hileman,  Speaker  of  the  House. 

E.  O.  Mastin,  Prin.  Clerk  of  the  House." 
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The  material  part  of  the  bill  referred  to  in  the  resolution 
"^as  as  follows: 

^'Section  6.  That  the  lease  heretofore  executed  by  the 
North  Carolina  Railroad  Company  to  the  Southern  Rail- 
way Company,  on  August  16th,  1895,  be  and  the  same  is 
hereby  validated,  confirmed  and  approved,  subject  to  the 
limitation  of  time  mentioned  in  Section  5.  But  this  section 
shall  not  take  efieci  until  and  unless  the  Southern  Railway 
Company,  lessee,  shall  on  or  before  the  first  day  of  April, 
1897,  make,  execute  and  deliver  to  the  North  Carolina 
Railroad  Company,  by  appropriate  instrument,  its  assent  to 
a  remission  or  modification  of  the  lease  executed  on  Auorust 
16th,  1895,  as  above  named,  whereby  the  duration  of  such 
lease  from  the  date  of  its  execution  shall  be  reduced  from 
the  term  of  ninety-nine  years  to  a  term  of  thirty-si^s  years, 
and  until  and  unless  the  said  remission  or  modification  of  the 
lease  be  accepted  and  adopted  by  the  board  of  directors  of 
the  North  Carolina  Railroad  Company  on  or  before  the  1st 
day  of  June,  1897." 


The  reply  of  the  Supreme  Court  was  as  follows: 

North  Carolina  Supreme  Court, 

Raleigh,  March  6,  1897. 


I 


To  the  Speaker  and  Gentlemen  of  the  House  of  Representa- 
tives: 

Gentlemen  : — Your  resolution  is  before  us.  Precedent 
and  the  courtesy  due  to  a  co-ordinate  branch  of  the  Govern- 
ment impel  us  to  respond  to  your  request. 

Without  expressing  any  intimation  of  opinion,  either 
way,  upon  the  qu3Stion  whether  the  power  to  lease  its 
road  IS  vested  in  the  North  Carolina  Railroad  Company  by 
its  charter,  we  are  oi  opinion  that  the  power,  if  it  nxists,  is 
now  vested  in  the  stockholders,  and  the  provision  in  sec- 
tion 6  of  the  bill  submitted  to  us,  which  makes  the  validity 
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of  a  lease  dependent  upon  its  acceptance  by  the  board  of 
directors,  would  be  an  amendment  of  the  charter  trans- 
ferring po^er  from  the  stockholders,  and  invalid  unless  ac- 
cepted by  the  stockholders  in  general  or  special  meeting 
assembled . 

Most  respectfully, 

W.  T.  Faircloth,  C.  J. 
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ABATEMENT : 

Where,  pending  an  appeal  from  a  judgment  for  plaintiff  in  an  action 
for  mandamus  to  compel  the  defendants,  Board  of  County  Com- 
missioners, to  build  a  bridge,  the  Statute  requiring  the  bridge 
to  be  built  was  repealed  ;  Jffdd,  that  such  repeal  abated  the  ac- 
tion.    Wikd  V.  Commissioners,  451. 

ABOLITION  OF  OFFICE : 

1.  A  public  office  being  private  property,  so  long  as  the  office  is  in 

existence  the  term  for  which  the  holder  has  been  elected  or 
appointed  cannot  be  lessened  to  the  prejudice  of  the  incumbent, 
unless  he  has  committed  some  act  which  works  a  forfeiture. 
Wood  V.  Bellamy,  212. 

2.  An  office  created  by  the  Legislature  may  be  abolished  at  its  discre- 

tion, in  which  event  the  officer  loses  his  office  and  his  property  in 
it,  he  having  taken  it  with  the  implied  understanding  that  the 
continuance  of  the  office  is  a  matter  of  legislative-  discretion. 
Wood  V.  Bellamy,  212. 

ACCOMMODATION  ENDORSER : 

Where  plaintiff,  at  the  express  request  and  for  the  benefit  of  defend- 
ants, endorsed  a  note  executed  by  a  third  person  for  the  benefit 
of,  but  not  payable  to,  defendants,  and,  upon  the  insolvency  of 
the  makers,  plaintiff  was  compelled  to  pay  the  note  under  a  judg- 
ment thereon  against  him,  the  law  will  imply  a  promise  by  de- 
fendants to  repay  him.    Springs  v.  McCoy,  417. 

ACKNOWLEDGMENT  OF  DEED : 

Chapter  293,  Acts  of  1893,  validating  probates  of  deeds  by  husband 
and  wife,  where  the  wife's  privy  examination  was  taken  prior 
to  the  husband's  "  acknowledgment,"  embraces  cases  where  the 
execution  of  the  deed  by  the  husband  was  proved  by  a  sub- 
scribing witness  and  not  by  the  technical  *' acknowledgment'! 
of  the  husband.     Barrett  v.  Barrett,  127. 
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ACTION : 

Against  County  for  Costa  by  Superior  Court  Clerk,  23. 

By  Executors,  440. 

By  State  to  Vacate  Entry  of  Oyster  Beds,  19. 

For  Accounting,  14. 

For  Breach  of  Warranty,  87. 

For  Contribution  Among  Sureties — 

1.  An  action  at  law  by  a  surety  for  contribution  lies  only  against 

the  co-sureties,  severally,  for  the  aliquot  part  due  from  each. 
Adams  v.  HayeSy  383. 

2.  Where  a  complaint  in  an  action  by  a  surety  for  contribution  joined 

the  principals  as  parties,  and  alleged  the  contract  of  surety^ip, 
payment  by  the  plaintiff  and  demand  of  the  co-sureties  *'  for 
their  contributive  shares,''  and  asked  judgment  against  all,  but 
did  not  allege  insolvency  of  the  principals  except  by  the  aver- 
ment that  plaintiff  was  compelled  to  pay  the  debt ;  Hdd^  that 
though  the  proper  relief  was  not  asked,  and  the  insolvency  of 
the  principals  was  imperfectly  alleged,  the  cause  of  action  will 
be  construed,  on  demurrer,  as  equitable  rather  than  l^al,  in 
order  to  confer  jurisdiction  below.    Ihid. 

For  Conversion,  14. 

For  Damages,  14,  134,  288,  320,  443,  461,  489,  492,  495,  498,  508,  514, 
517,  525,  534,  544,  551,  555,  557. 

For  False  Arrest,  56,  292. 

For  Injunction,  449. 

For  Mandanms,  451. 

For  Money  Paid : 

Where  plaintiff,  at  the  express  request  and  for  the  benefit  of  defend- 
ants, endorsed  a  note  executed  by  a  third  person  for  the  benefit 
of,  but  not  payable  to,  defendants,  and,  upon  the  insolvency 
of  the  makers,  plaintiff  was  compelled  to  pay  the  note  under  a. 
judgment  thereon  against  him,  the  law  will  imply  a  promise  by 
defendants  to  repay  him.    Springs  v.  McCoy^  417. 

For  Money  Received  as  Agent,  69. 
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ACTION: 

For  Rent,  458. 

For  Slander,  390. 

For  Waste,  400. 

Of  Claim  and  Delivery,  264. 

On  Administrator's  Bond,  446. 

On  Constable's  Bond,  56. 

On  Fire  Insurance  Policy,  302. 

On  Guaranty,  260. 

On  Life  Insurance  Policy,  141. 

On  Note,  39,  279,  465. 

On  Sheriff 's  Bond,  298. 

To  Cancel  Deed,  127. 

To  Foreclose  Mortgage,  312,  325. 

To  Recover  for  Usurious  Interest  Paid,  286. 

To  Recover  Personal  Property,  402. 

To  Recover  Land,  90,  96,  163,  177,  225,  253,  318,  328,  331,  344,  376, 
391,  394. 

Where,  in  the  trial  of  an  action  of  ejectment,  the  plaintiff  estab- 
lished title  in  himself  by  a  succespion  of  deeds  through  a  sale 
under  power  in  a  mortgage  given  by  the  ancestors  of  defend- 
ants, it  was  error  to  adjudge  that  plaintiff  was  entitled  only  to  an 
order  of  sale  of  the  land.     Rumley  v.  Puryear^  2i)l. 

To  Set  Aside  Fraudulent  Conveyance,  14,  355. 

To  Set  Aside  Sale  of  Land  by  Administrator,  123. 

ADDITIONAL  SERVITUDE : 

The  running  of  street  cars  by  an  incorporated  street  railway  com- 
pany over  a  bridge  already  constructed  by  a  railroad  company 
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within  the  city  limits  and  sufficient  for  the  ordinary  usee  of 
the  puhlic,  imposes  an  additional  servitude  upon  the  hridge, 
for  which  the  street  railway  company  must  render  compensa- 
tion hy  con trihu ting  to  the  expense  of  maintenance  and  by 
providing  necessary  conveniences  at  the  intersection,  as  re- 
quired by  Section  1957  (6)  of  The  Code.  Railroad  Company  v. 
Street  Railway  Company,  520. 

ADMISSIONS : 

1.  In  the  trial  of  an  indictment  for  bigamy,  the  admission  by  de- 

fendant of  his  former  marriage  is  competent  evidence  against 
him,  though  such  statement  may  have  referred  to  the  relations 
which  he  and  his  former  wife  sustained  to  each  other,  as  man 
and  wife,  in  slavery  times.    State  v.  Melton,  591. 

2.  Where  a  defendant  charged  with  bigamy,  upon  the  preliminary 

examination  before  a  justice  of  the  peace,  and  after  being  cau- 
tioned that  his  statements  could  be  used  against  him,  stated  that 
he  had  been  married  to  his  former  wife  while  a  slave  in  South 
Carolina,  had  children  by  her  and  was  subsequently  married  in 
North  Carolina  to  his  present  wife,  such  admissions  were  com- 
petent to  go  to  the  jury,  on  his  trial  in  the  Superior  Court,  as  to 
his  guilt.     Ibid. 

3.  Where,  on  the  trial  of  a  defendant  for  bigamy,  one  witness  tes- 

tified that  defendant  had  l>een  married  to  his  first  wife  thirty- 
nine  years  and  had  admitted  two  years  before  the  trial  that  he 
had  another  wife  living,  and  it  appeared  that  the  defendant  had 
testified  on  the  preliminary  examination  before  a  justice  of  the 
peace  to  such  first  marriage  while  he  and  she*  were  slaves,  it  was 
proper  to  refuse  an  instruction  that,  on  the  evidence,  the  jury 
could  not  convict.    Ibid. 

ADMINISTRATOR : 

1.  In  a  proceeding  to  sell  lands  for  assets,  the  heirs  may  plead  the 

statute  of  limitations  to  any  of  the  debts  set  up,  and  may  also 
plead  fraud  and  collusion  between  the  administrator  and  credi- 
tor where  the  claims  have  been  reduced  to  judgment.  Person  v. 
Montgomery f  111. 

2.  While  it  is  now  left,  by  the  Statute,  to  the  discretion  of  an  admin- 

istrator whether  or  not  he  will  plead  the  statute  of  limitations 
against  a  debt  preferred  against  the  estate,  it  is  nevertheless  his 
duty  to  act  in  good  faith  in  that  respect,  and,  if  he  fail  to  do  so, 
he  may  \)e  held  responsible  for  his  failure.     Ibid. 

3.  The  purchase  of  land  of  an  intestate  by  his  administrator  at  a 

sale  legally  conducted,  confirmed  and  price  paid,  passes  the  legal 
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title  and  can  only  be  set  aside  at  the  suit  of  some  one  having  an 
equitable  interest  therein  and  upon  a  repayment  of  the  purchase 
money.    HigJismith  v.  Whitehurst,  123. 

4.  Where  land  was  sold  by  an  administrator  to  pay  debts  of  his  in- 
testate and  was  bought  for  his  benefit,  at  its  full  value,  and  the 
sale  was  confirmed,  the  price  paid,  and  the  creditors  ratified  it  by 
receiving  the  proceeds,  which  together  with  the  other  assets  were 
not  sufiicient  to  pay  the  debts  of  the  estate  in  full,  the  widow  and 
heirs  of  the  decedent  have  neither  any  legal  right  to  the  land  nor 
any  equitable  ground  upon  which  to  have  the  sale  set  aside  or 
to  have  the  purchaser  declared  a  trustee  for  them.    Ibid. 

ADMINISTRATOR  CUM  TESTAMENTO  ANNEXO : 

1.  Where  an  executor  named  in  a  will  is  thereby  also  appointed  a  trustee 
and  renounces  or  dies,  the  administrator  cum  testamenlo  annexo 
appointed  in  his  stead  succeeds  to  the  trusteeship,  and  hence  an 
appointment  by  the  clerk  of  the  Court  of  a  trustee  in  place  of 
the  executor  is  void  and  clothes  the  appointee  with  no  power. 
Clark  V.  Peebles y  31. 

2.  In  such  case  payments  of  the  body  of  the  trust  fund  made  by  the 
administrator  d.  b.  n.  c.  t.  a.  to  the  cestui  que  trust  (who  was  to  re- 
ceive the  income  only)  and  to  the  alleged  trustee  acting  under  the 
clerk's  appointment  were  not  valid  payments,  and  the  adminis- 
trator c.  t.  a.  is  not  entitled  to  credit  therefor.    Ibid. 

AFFIDAVIT  IN  ATTACHMENT : 

An  allegation  in  an  affidavit  for  a  warrant  of  attachment  that  de- 
fendants are  about  to  assign  or  dispose  of  their  property  with 
**  intent  to  defraud  plaintifBs,"  is  an  assertion  not  of  a  factf  but 
of  a  belief  merely  and,  hence,  the  grounds  upon  which  such 
belief  is  found  must  be  set  out  in  order  that  the  court  may 
adjudge  upon  their  sufficiency.    Judd  v.  Mining  Co.y  397. 

AGENCY : 

1.  Where  an  agency  is  limited  it  is  the  duty  of  the  person  dealing 

with  the  agent  to  ascertain  its  value  and  extent  of  his  authority 
and  to  deal  with  him  accordingly.     Willis  v.  Railroad^  508. 

2.  A  section  master  of  a  railroad  has  such  general  authority  only  as 

is  incidental  to  the  duty  assigned  to  him,  and  no  power  what- 
ever as  to  the  transportation  of  passengers,  and  notice  of  this 
limited  authority  will  be  implied  from  the  natural  and  apparent 
divisions  of  the  business  of  a  railroad  company  among  its  various 
departments.     Ibid. 
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3.  In  order  to  render  the  principal  or  master  liable  for  the  act  of  his 

agent  or  servant,  the  act  (in  the  absence  of  express  authority 
to  do  it)  must  be  one  that  pertains  to  the  business  and  one 
that  is  fairly  within  the  scope  of  the  employment.     Ibid. 

4.  A  section  master  of  a  railroad  company,  by  gratuitously  taking  a 

person  walking  along  the  track  upon  a  hand-car  in  use  by  him 
in  the  performance  of  his  duties,  cannot  thereby  render  his 
principal  liable  as  a  common  carrier  to  such  person  as  a  passen- 
ger.    Ibid, 

5.  In  the  trial  of  an  action  for  damages  for  injuries  to  a  person  who 

was  hurt  while  riding  on  a  hand-car  in  use  by  the  section  mas- 
ter of  a  railroad,  it  was  competent  for  the  defendant  to  show 
the  limited  authority  of  the  section  master  under  the  printed 
rules  of  the  company.      Ibid. 

AGENT : 

1.  It  is  the  duty  of  one  dealing  with  an  agent  of  limited  powers  "  to 

look  out  for  the  power '*  and  its  extent  in  contracting  for  the 
principal.     Land  Co.  v.  Crawford^  347. 

2.  The  authority  of  an  agent  to  sell  land  does  not,  per  se,  confer  au- 

thority to  cancel  the  trade  without  the  principal's  knowledge 
or  consent,  and  the  burden  of  proving  the  agent's  authority  to 
rescind  is  on  the  one  relying  upon  it.    Ibid. 

AGRICULTURAL  LIEN : 

1.  One  who  advances  money  or  supplies,  on  an  agricultural  lien,  for 

making  a  crop,  is  not  bound  to  see  that  they  are  used  on  the 
&rm,  his  duty  being  discharged  by  furnishing  them.  Nichols  v. 
Speller,  75. 

2.  An  instrument  which  gives  a  lien  on  a  crop  for  supplies  to  be  fur- 

nished in  making  a  crop  and  also  conveys  personal  property  as 
additional  security,  with  the  ordinary  powers  of  sale,  is  valid 
both  as  a  chattel  mortgage  and  an  agricultural  lien  and,  as  be- 
tween the  parties,  in  the  absence  of  fraud  and  compulsion,  the 
lien  attaches  for  dry  goods,  shoes,  tobacco,  powders,  snuff  and 
candy,  without  a  showing  that  such  articles  were  actually  used 
in  making  the  crop.     Ibid. 

AIDER : 

The  doctrine  of  aider  can  only  be  invoked  in  aid  of  a  defective  state- 
ment of  a  good  cause  of  action,  but  cannot  be  so  used  to  aid  the 
statement  of  a  bad  or  defective  cause  of  action.  Shule  v.  Austin, 
440. 
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ALIMONY : 

Upon  the  granting  of  an  absolute  divorce,  all  rights  arising  out  of 
the  marriage  cease  and  determine  (Codej  Section  1295),  and  hence 
the  Court  has  no  power  in  such  case  to  allow  permanent  alimony. 

Duffy  V.  Duffy,  346. 
AMENDMENT  OF  STATUTE  (See  **  Stafute  "). 
ANIMALS,  Cruelty  to,  613. 
APPEAL,  139. 

1.  The  fee  taxable  for  "  appeal  and  docketing  in  Supreme  Court''  is 

two  dollars  only.     Blount  v.  Simmons,  19. 

2.  Whece,  in  an  unsuccessful  action  by  the  State  to  vacate  an  oyster 

bed  entry,  a  judgment  was  rendered  against  the  county  for  costs, 
but  set  aside  on  appeal,  and  subsequently  the  judgment  was 
properly  rendered  against  the  State  for  costs,  it  was  error  to 
charge  the  State  with  the  fees  for  the  entry  of  the  first  judgment, 
and  **  appeal  and  docketing  in  Supreme  Court "  on  the  appeal  by 
the  county.     Ibid. 

3.  An  appeal  lies  to  this  Court  from  the  erroneous  taxation  of  items 

in  bills  of  costs  in  the  Superior  Court.     Ibid. 

4.  When  a  defendant  is  bound  over  to  the  Superior  Court  by  a  justice 

of  the  peace,  the  clerk  of  the  Superior  Court  is  not  entitled  to 
the  fee  of  50  cents  allowed  by  Ch.  199,  Acts  of  1885,  for  *' appeal 
from  justice  of  the  peace."     Guilford  v.  (  ommisHoners,  23. 

5.  An  appeal  lies  from  a  judgment  involving  merely  the  taxation  of 

a  bill  of  costs.    Ibid. 

6.  The  time  for  service  of  a  case  on  appeal  must  be  counted  from 

the  actual  adjournment  of  the  Court.    Guano  Co.  v.  Hicks,  29. 

7.  When,  by  agreement  of  counsel,  the  time  for  service  of  the  case 

on  appeal  was  extended  to  thirty  days  and  the  Court  adjourned 
on  October  Slst,  the  time  expired  on  November  30th,  the  laJ9t 
day  not  being  Sunday,  and  a  service  on  December  1st  was  a 
nullity.     Ibid. 

8.  A  petition  for  a  writ  of  certiorari  to  bring  up  the  case  on  appeal 

will  not  be  granted  when  the  petitioner  has  failed  to  file  a  tran- 
script of  the  record  proper,  except,  possibly,  in  a  meritorious 
case  where  the  only  defect  ifl  the  absence  of  the  record,  but 
certainly  not  where  the  appeal  was  lost  by  foil u re  to  serve  the 
case  on  appeal.  Ibid. 
120—80 
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9.  When  the  grounds  of  error  appear  sufficiently  assigned  in  the  re- 
cord itself,  without  a  statement  of  the  case  on  appeal,  this  Court 
will  consider  and  pass  upon  its  merits.     Clark  v.  Peebles^  31. 

10.  Where  an  exception  to  an  instruction  fails  to  point  out  the  error 

complained  of  and  nothing  prejudicial  appears  in  the  instruction, 
the  exception  will  be  overruled.     Gossler  v.  Wood,  69. 

11.  The  rule  that  judgments  date  as  of  the  first  day  of  the  term  at 

which  they  are  rendered  has  no  application  to  appeals,  as  to 
which  the  nile  is  that  they  date  from  the  last  day  of  the  term. 
Davison  v.  Land  Co.,  259. 

12.  Where  the  trial  term  at  which  a  judgment  was  rendered  com- 

menced before  but  was  not  adjourned  until  after  the  first  day  of 
the  term  of  this  court,  the  appellant  need  not  docket  his  appeal 
until  the  ensuing  term  of  this  court.    Ibid. 

13.  It  is  the  duty  of  an  appellant  to  have  his  appeal  docketed  at  the 

first  term  of  this  court  following  the  trial  below,  and  if,  without 
laches  on  his  part,  the  case  on  appeal  should  not  then  be  settled 
by  the  Judge,  he  should  file  the  rest  of  the  transcript  and  apply 
for  a  certiorari.  Otherwise,  the  appeal  will  be  dismissed.  Bur- 
reU  V.  Hughes,  277. 

14.  Where  counsel  waive  the  diligence  required  by  Rule  5  of  this 

Ck)urt  as  to  docketing  appeal,  it  will  not  be  exacted  by  the 
Court.     Morrison  v.  Craven,  327. 

15.  An  appeal  lies  from  the  refusal  to  dismiss  an  attachment.     Judd 

V.  Mining  Co.,  397. 

16.  No  appeal  lies  from    an  order  passing   on  referee's   report  and 

recommitting  it  for  correction,  but  if  an  exception  be  noted  to 
the  ruling  it  can  be  heard  on  the  appeal  from  the  final  judgment. 
Alexander  v.  Alexander,  472. 

17.  An  appeal  taken  from  an  interlocutory  order,  but  abandoned  be- 

cause prematurely  taken,  will  operate  as  an  exception  to  such  or- 
der upon  an  appeal  from  the  final  judgment.     Ibid. 

18.  It  is  not  com|>etent  for  a  judge,  on  the  final  hearing  of  a  case, 

to  review  and  set  aside  a  former  interlocutory  order  or  judg- 
ment rendered  by  another  judge,  to  which  an  exception  was 
taken,  such  review  being  reserved  for  this  court  on  the  final  ap- 
peal.    Ibid. 

19.  When  any  part  of  a  record  on  appeal  is  printed,  it  should  not  only 

be  paged  but  the  index  and  marginal  references  required  in 
the  original  (Rules  19  and  21)  should  also  be  printed.    Ibid. 

20.  On  a  second  appeal,  where  errors  assigned  are  the  same  as  those 

passed  ujwn  by  the  former  appeal,  the  former  decision  will  be 
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adhered  to,  the  proper  course  for  the  correction  of  error  in 
the  former  opinion,  if  any  exist,  heing  by  petition  to  rehear. 
Bank  v.  Furniture  Co.,  475. 

21.  Where  the  case  on  appeal  states  that  the  appellant's  requests  for 

instructions  to  the  jury  were  given  **  in  substance  "  and  such  re- 
quests are  in  conflict  with  the  general  tenor  of  the  charge,  a  new 
.  trial  will  be  grant3d,  it  being  impossible  to  determine  which  or 
what  part  of  the  requested  instructions  were  given.  Wilson  v. 
Street  Railway  Co.^  531. 

22.  An  appeal  lies  from  the  judgment  of  a  justice  of  the  peace  taxing 

the  prosecutor  with  costs,  such  taxing  being  in  the  nature  of 
a  civil  judgment.     SUUe  v.  Morgan^  563. 

23.  While  the  findings  of  fact  of  a  justice  of  the  peace  in  taxing  the 

costs  of  a  criminal  action  against  the  prosecutor  are  reviewable 
in  the  Superior  Court,  the  findings  of  the  latter  court  are  bind- 
ing and  not  reviewable  here.     Ibid. 

24.  An  appeal  does  not  lie  in  behalf  of  the  State  from  the  judgment  of 

the  Superior  Court  declining  to  tax  a  prosecutor  with  costs  in 
a  justice's  court,  nor  from  the  finding  of  the  Superior  Court 
Judge  that  the  person  taxed  by  the  justice  with  the  costs  as 
prosecutor  was  not  such.    Ibid. 

25.  Where  a  prisoner  indicted  and  on  trial  for  murder  agreed  that 

the  jury  should  return  a  verdict  of  manslaughter,  which  was 
done,  and  the  defendant  appealed,  assigning  as  error  the  exclu- 
sion of  certain  evidence ;  Hdd^  that  the  submission  to  the  ver- 
dict of  manslaughter  was  an  acknowledgment  and  confession 
of  the  facts  which  constituted  the  crime,  and  an  appeal  from 
the  judgment  thereon  cannot  bring  into  question  the  regularity 
and  correctness  of  the  proceedings.     Stale  v.  Moore  {RobH),  565. 

26.  Section  957  of  The  Code^  authorizing  this  court  to  give  such  judg- 
ment as  it  shall  appear,  "  on  an  inspection  of  the  whole  record," 
ought  to  be  rendered,  refers  to  such  matters  only  as  are  neces- 
sarily of  the  record,  as  the  pleadings,  verdict  and  judgment ; 
hence,  where  there  were  no  exceptions  on  the  trial,  the  fact  that 
the  indictment  charged  the  defendant  with  obtaining  **  money  " 
under  false  pretences,  while  the  proof  was  that  he  obtained 
"goods,"  is  not  ground  for  reversal  by  this  court  of  the  judg- 
ment against  the  defendant.     State  v.  Ashford^  581. 

APPEAL  FROM  SUPERIOR  COURT  CLERK : 

1.  Appeals  from  the  Clerk  of  the  Superior  Court  and  Special  Pro- 
ceedings to  the  Judge  residing  or  presiding  in  the  District  may 
be  heard  and  judgment  rendered  outside  of  the  county  where  the 
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proceeding  is  pending,  and  within  the  District,  being  governed 
by  Sections  254  and  255  of  The  Codfy  which  provide  that  the 
clerk  shall  send  a  statement  of  the  case  by  ' '  mail  or  otherwise  " 
to  the  judge,  who  shall  fix  a  time  "and  place"  for  hearing. 
Ledbetter  v.  Pinner,  455. 

2.  Where  nothing  in  the  record  indicates  that  a  judge,  who  ren- 

dered a  judgment  on  an  appeal  from  the  Clerk  of  the  Superior 
Court,  was  requested  in  writing  to  fix  a  time  for  the  hearing  and 
to  give  the  parties  notice,  as  required  by  section  255  of  The  Code^ 
it  will  be  presumed  that  the  proceeding  was  rightly  and  regu- 
larly conducted.    Ilnd. 

3.  On  an  appeal  to  the  judge  from  a  judgment  of  the  Clerk  of  the 

Superior  Court  in  a  Special  Proceeding  for  the  partition  of  land 
the  judge  may  (since  the  enactment  of  Chapter  276,  Acts  of 
1887)  either  render  judgment  himself  or  remand  the  proceed- 
ings to  the  clerk  with  direction 'to  enter  the  proper  order  for  the 
sale.     Ibid. 


ARBITRATORS : 

1.  Arbitrators  are  "  a  law  unto  themselves,''  and  it  is  not  necessary 

that  they  shall  decide  or  undertake  to  decide  any  matters  before 
them  according  to  the  rules  of  law,  and  their  award  need  not 
state  the  facets  or  reasons  on  which  it  is  based.  Henry  v.  HiUiardy 
479. 

2.  An  award  of  arbitrators  cannot  be  set  aside  for  error  not  appear- 

ing on  the  face  of  the  award  and  terms  of  submission.   Ibid. 

ARREST  AND  BAIL : 

A  defendant  in  an  action  for  money  received  or  property  fraudu- 
lently misapplied  by  him,  as  agent,  may  be  arrested  under  the 
provisions  of  Section  291(2)  of  The  Code.     Oossler  v.  Wood,  69. 

ARREST,  False : 

1.  Under  Section  1883  of  The  Code  the  official  bond  of  a  constable  is 

liable  for  the  false  imprisonment  of  a  person  by  a  constable,  as 
such,  without  process  or  color  thereof.      Warren  v.  Boyd,  56. 

2.  An  allegation  in  a  complaint  in  an  action  on  a  Constable's  oflScial 

bond  that  he,  '*  acting  as  Constable  and  under  color  of  his 
office,"  illegally  arrested  and  imprisoned  the  plaintiff*,  is  suffi- 
cient to  place  the  bond  within  the  liability  of  section  1883  of  The 
Code,  notwithstanding  it  does  not  allege  that  the  bond  con- 
tained any  condition  other  than  for  the  faithful  discharge  of  all 
the  duties  devolving  upon  the  Constable  as  such.    Ibid. 


INDEX.  637 


ASSAULT,  Secret: 

An  assault  cannot  be  *' secret "  in  the  meaning  of  the  Statute  unless 
the  person  assaulted  is  unconscious  of  the  presence  as  well  as  of 
the  purpose  of  his  adversary.     Slate  v.  Kingj  612. 

ASSIGNMENT  OF  ERROR : 

When  the  grounds  of  error  appear  sufficiently  assigned  in  the  record 
itself,  without  a  statement  of  the  case  on  appeal,  this  court  will 
consider  and  pass  upon  its  merits.     Clark  v.  Peebles ^  31. 

BANKS  AND  BANKING : 

1.  A  statute  which  gives  to  a  bank  a  lien  on  the  stock  of  a  stock- 

holder indebted  to  it  is  in  derogation  of  common  right,  and 
must  be  strictly  construed  to  the  purposes  6f  its  enactment. 
Boyd  V.  Redd,  335. 

2.  The  lien  given  to  a  bank  by  its  charter  upon    the  stock  of  a 

stockholder  indebted  to  it  extends  only  to  indebtedness  in- 
curred directly  by  such  stockholder  to  the  bank  and  not  to  his 
indebtedness  to  a  third  person  acquired  by  the  bank.    lb, 

3.  Such  lien  is  not  extended  to  notes  of  a  stockholder  to  a  third  per- 

son, taken  by  the  bank  as  collateral  from  such  person,  merely 
by  the  fact  that  the  stockholder  was  at  the  time  president  of  the 
bank.    lb. 

4.  The  fact  that  a  bank  failed  to  organize  within  two  years  after  it 

was  chartered  (Section  688  of  The  Code)  cannot  affect  the  va- 
lidity of  whatever  lien  the  bank  may,  by  its  charter,  have  on 
shares  of  stock  of  a  stockholder  indebted  to  it.  Such  defect  in 
the  organization  of  the  bank  can  be  taken  advantage  of  only  by 
a  direct  proceeding  by  the  State  for  the  purpose.     lb. 

BELIEF,  When  Grounds  of  Set  Out  in  Affidavit  for  Attachment : 

An  allegation  in  an  affidavit  for  a  warrant  of  attachment  that  defend- 
ants are  about  to  assign  or  dispose  of  their  property  with  **  intent 
to  defraud  plaintiffs,*'  is  an  assertion  not  of  a  fact,  but  of  a  belief 
merely,  and,  hence,  the  grounds  upon  which .  such  belief  is 
founded  roust  be  set  out  in  order  that  the  court  may  adjudge  upon 
their  sufficiency.     Judd  v.  Mining  Co.,  397. 

BETTERMENTS : 

Where  a  mortgagee  purchased  at  his  own  sale  and  took  possession 
and  made  betterments,  and  in  an  action  to  recover  possession 
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by  the  mortgagor  the  latter  waa  adjudged  entitled  thereto  upon 
payment  of  the  mortgage  debt,  the  mortgagee  is  not  entitled  to 
allowance  for  such  betterments,  since  he  is  charged  with  notice 
of  defect  in  his  title.    Souiherland  v.  MerrtU^  318. 

BIGAMY : 

1.  In  an  indictment  for  bigamy  the  first  wife  of  the  defendant  is  a 

competent  witness  to  prove  the  marriage,  public  cohabita- 
tion as  man  and  wife  being  public  acknowledgments  of  the  re- 
lation and  not  coming  within  the  nature  of  the  confidential 
relations  which  the  policy  of  the  law  forbids  either  to  give  in 
evidence.    State  v.  Melton^  591. 

2.  In  the  trial  of  an  indictment  for  bigamy,  the  admission  by  defend- 

ant of  his  former  marriage  is  competent  evidence  against  him, 
though  such  statement  may  have  referred  to  the  relations  which 
he  and  his  former  wife  sustained  to  each  other,  as  man  and  wife, 
in  slavery  times.     lb. 

3.  Where  a  defendant  charged  with  bigamy,  upon  the  preliminary 

examination  before  a  justice  of  the  peace,  and  after  being  cau- 
tioned that  his  statements  could  be  used  against  him,  stated  that 
he  had  been  married  to  his  former  wife  while  a  slave  in  South 
Carolina,  had  children  by  her,  and  was  subsequently  married  in 
North  Carolina  to  his  present  wife,  such  admissions  were  compe- 
tent to  go  to  the  jury,  on  his  trial  in  the  Superior  Court,  as  to  his 
guilt.    lb. 

4.  Where,  on  the  trial  of  a  defendant  for  bigamy,  one  witness  testi- 

fied that  defendant  had  been  married  to  his  first  wife  thirty-nine 
years  and  had  admitted  two  years  before  the  trial  that  he  had 
another  wife  living,  and  it  appeared  that  the  defendant  had  tes- 
tified on  the  preliminary  examination  before  a  justice  of  the 
peace  to  such  first  marriage  while  he  and  she  were  slaves,  it  was 
proper  to  refiise  an  instruction  that,  on  the  evidence,  the  jury 
could  not  convict.     lb. 

5.  Where  persons  were  married  while  slaves  and  continued  to  live 

together  as  man  and  wife  after  the  abolition  of  slavery,  they  were, 
by  virtue  of  Ch.  40,  Acts  of  1866,  legally  married,  and  no  ac- 
knowledgment before  an  oflScer  was  necessary.    lb. 

6.  An  exception  '-  to  the  charge  as  given"  is  invalid  and  will  not  be 

considered.     lb. 

BOND,  Conditions  of : 

1.  Although  Section  2073  of  The  Code  prescribes  that  one  of  the 
bonds  required  to  be  given  by  the  Sheriff  of  a  county  must  be 
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conditioned  for  the  settlement  of  the  ''  county,  poor,  school  and 
special  taxes,"  yet  where  the  bond  given  by  a  Sheriff  was  con- 
ditioned for  the  settlement  of  the  "  county  taxes  due  to  said 
county,"  the  omission  of  the  words  "  poor,  school  and  special'' 
did  not  contract  or  abridge  the  liability  of  the  sureties  for  the 
Sheriff's  defoult  as  to  school  taxes,  since,  under  Section  1891  of 
The  Code,  the  bond  may  be  put  in  suit  for  the  benefit  of  the 
person  injured,  notwithstanding  any  variance  in  the  penalty  or 
condition  of  the  instrument  from  the  provisions  prescribed  by 
law.     Comms  v.  Sutton^  298. 

2.  The  **  county  "  bond  of  a  Sheriff  is  liable  for  any  school  taxes, 
whether  belonging  to  the  State  or  county  school  fund.    Ibid. 

BONDS,  Injunction: 

1.  A  restraining  order  issued  without  a  bond  from  plaintiff,  as  re- 

quired by  Section  341  of  The  Code,  is  irregular,  but  not  void. 
McKay  v.  Chapin,  159. 

2.  Although  a  bond  in  an  application  for  a  restraining  order  is  man- 

datory, the  irregularity  in  the  writ  without  bond  is  cured  by  the 
subsequent  execution  of  a  proper  undertaking,  which  will  be 
allowed,  even  in  this  court.    Ibid. 

BONDS,  Municipal : 

1.  Where  an  act  of  the  General  Assembly  authorized  a  municipali- 

ty to  issue  bonds  for  city  purposes  with  the  consent  of  a  minority 
of  its  qualified  voters  therein,  but  did  not  provide  for  the  levy 
of  a  tax  to  pay  the  interest  accruing  on  and  the  principal  of 
the  bonds  at  maturity,  an  election  held  under  such  act  was  only 
an  election  concerning  the  issue  of  bonds,  and  not  concerning 
the  consent  of  the  voters  to  a  levy  of  taxes  to  pay  the  principal 
and  interest.     City  of  Charlotte  v.  Shephard,  411. 

2.  The  power  given  by  a  statute  to  a  city  to  issue  bonds  with  the  ap- 

proval of  a  majority  of  the  qualified  voters  of  the  city  does  not 
confer,  by  implication,  the  power  to  levy  a  tax  to  pay  them 
unless  the  power  to  levy  such  tax  has  been  conferred  by  the 
act  authorizing  the  issue  and  ratified  by  a  vote  of  the  people,  as 
required  by  Section  7,  Article  7,  of  the  Constitution.    Ibid. 

BOND.  Official : 

An  irregularity,  such  as  want  of  registration,  will  not  invalidate  a 
Constable's  bond,  and,  if  such  irregularity  existed,  it  cannot  be 
objected  to  by  a  demurrer  to  a  complaint  in  an  action  on  the 
bond,  but  must  be  set  up  in  the  answer.     Warren  v.  Boyd,  56. 
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BOOKKEEPER : 

One  acting  as  bookkeeper  for  the  reconstruction  of  a  bailding  is  not 
entitled  to  a  laborer's  lien.     Nash  v.  Southunckj  459. 

BREACH  OF  COVENANT : 

A  covenantee  must  be  actually  damaged  by  reason  of  the  breach  of 
the  covenant  before  he  can  have  substantial  relief  for  the  breach. 
Britton  v.  Ruffin^  87. 

BREACH  OF  TRUST : 

1.  The  intent  with  which  a  breach  of  trust  is  committed  is  immate- 

rial.    Oossler  v.  Wood,  69. 

2.  A  defendant  in  an  action  for  money  received  or  property  fraudu- 

lently misapplied  by  him,  as  agent,  may  be  arrested  under  the 
provisions  of  Section  291  (2)  of  The  Code.    Ibid, 

BRIEFS  OF  COUNSEL : 

Well  considered  briefs  being  of  great  advantage  to  an  appellate  court, 
in  all  cases,  and  the  cost  of  printing  the  same  being  allowed  to  the 
successful  party,  it  is  desirable,  though  not  required  by  the  rules, 
that  they  should  be  printed  and  filed.  Alexander  v.  Alexander, 
472. 

BROADSIDE  EXCEPTION :  534. 

1.  A  general  exception,  without  specifying  error,  will  not  be  consid- 

ered by  this  court.    State  v.  Ashfordf  588. 

2.  An  exception  *'  to  the  charge  as  given  "  is  invalid  and  will  not  be 

considered.    State  v.  MeUon^  591. 

BROKER : 

A  broker  is  not  entitled  to  commissions  on  a  sale  unless  he  finds  a 
purchaser  in  a  situation  and  ready  and  willing  to  complete  the 
purcliase  on  the  terms  agreed  upon  between  the  broker  and 
vendor.     Arringdale  v.  Lumber  Co.,  488. 

BUILDING  AND  LOAN  ASSOCIATION  : 

1.  Any  charges  made  by  a  Building  and  Loan  Association  against  a 
borrowing  member,  in  excess  of  the  legal  rate  of  interest, 
whether  such  charges  are  called  "  fines,"  **  dues"  or  "  interest," 
are  usurious.     Hollo  well  v.  Building  and  Loan  Aswciation,  286. 
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2.  In  the  settlement  of  the  affairs  of  an  insolvent  building  and  loan 
association,  a  borrowing  member  is  entitled  to  have  credit  for 
fines  paid  by  him.     Thompson  v.  Loan  Asssctatiorij  420. 

3.  While  the  receiver  of  an  insolvent  building  and  loan  association 

cannot,  without  an  order  of  foreclosure,  sell  property  mortgaged 
to  the  concern,  yet,  when  the  debts  to  it  are  secured  by  a  deed 
to  a  trustee,  he  may  sell  under  the  power  in  the  deed  without  an 
order  of  court.     Ibid. 

4.  It  is  the  duty  of  a  trustee,  who  sells  property  conveyed  to  secure 

the  debts  of  a  borrowing  member  of  a  building  and  loan  associa- 
tion in  the  hands  of  receivers,  to  pay  all  proceeds  to  the  receiver, 
although  in  excess  of  the  amount  due  the  association,  inasmuch 
as  the  mortgagor  is  a  member  as  well  as  a  debtor  of  the  concern 
and  his  liability  cannot  be  ascertained  until  it  is  known  to  what 
extent  the  concern  is  insolvent.     Ibid. 

0.  The  receiver  of  an  insolvent  building  and  loan  association  should 

pay  out  no  money,  except  for  necessary  expenses  in  making 
collections,  without  the  order  of  the  court.     Ibid. 

BURDEN  OF  PROOF  (See  ai^o  ** Evidence")  : 

1.  In  the  trial  of  an  action  on  a  life  insurance  policy  which  provided 

that  it  should  be  void  if  assured  died  by  his  own  hand,  sane  or 
insane,  within  two  years  from  date  of  policy,  the  only  issue  was, 
**  Did  the  assured  die  by  his  own  hand  within  two  years  from  the 
date  of  the  policy  sued  on?"  A  prima  facie  case  being  made 
for  the  plaintiff  by  proof  of  the  issuance  of  the  policy  and  death 
of  the  assured,  the  defendant  read  in  evidence  the  **  proof  of 
loss  "  furnished  it  by  plaintiff,  in  which  it  was  stated  that  the 
cause  of  death  was  **a  pistol  shot  in  his  own  hand,*'  within 
two  years  from  date  of  policy.  Such  statement  was  neither 
contradicted  nor  explained  by  plaintiff ;  Ileld^  that  the  proof  of 
such  statement  and  admission  in  the  "proofs  of  loss  "  shifted  the 
burden  of  proof  upon  the  plaintiff  and,  there  being  no  contradic- 
tion or  explanation  of  such  statement,  it  was  not  error  to  direct 
a  verdict  against  the  plaintiff,     Spruill  v.  Life  Ins.  Co.,  141. 

2.  Where,  in  the  trial  of  an  action  to  set  aside  a  sale  as  fraudulent,  it 

appeared  that  the  relation  of  the  parties  to  the  sale  was  not  such 
as  to  raise  a  presumption  of  fraud,  the  burden  of  proving  fraudu- 
lent intent  was  properly  put  upon  the  plaintiff.  Trust  Cmnpany 
V.  ForbeSj  355. 

3.  Where  the  burden  of  proving  the  bona  fides  of  a  transaction  is  upon 

the  defendant,  he  may,  without  introducing  any  evidence,  rely 
on  evidence  introduced  by  the  plaintiff  from  which,  if  sufficient 
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the  jury  may  find  the  transaction  to  have  been  in  good  &ith. 
Ibid. 

4.  Where  the  plea  of  the  statute  of  limitations  is  pleaded,  the  burden 
of  proof  is  upon  the  opposite  party  to  show  that  the  cause  of 
action  accrued  within  the  statutory  time.  Orakam  v.  O^Bryan^ 
463. 

CANCELLATION  OF  DEED : 

1.  When  the  maker  of  a  deed  delivers  it  to  some  third  party  for 

the  grantee,  parting  with  the  possession  of  it,  without  any  condi- 
tion or  any  direction  to  hold  it  for  him,  and  without  in  some 
way  reserving  the  right  to  repossess  it,  the  delivery  is  complete 
and  the  title  passes  at  once,  although  the  grantee  may  be  igno- 
rant of  the  facts,  and  no  subsequent  act  of  the  grantor  or  any 
one  else  can  defeat  the  effect  of  such  delivery. — Robbin» 
V.  RascoCy  79. 

2.  Where  a  donor  signed  and  sealed  a  deed  of  gift  and  delivered  it 

to  a  deputy  of  the  Superior  Court  Clerk  with  instructions  to 
have  it  proved  by  the  subscribing  witness  before  the  Clerk,  who 
was  then  absent,  and  to  have  it  registered,  and  shortly  after,  and 
before  probate,  the  maker  took  the  deed  from  the  deputy,  say- 
ing he  bad  changed  his  mind  about  the  delivery  owing  to  some 
displeasing  conduct  of  the  grantee.  Held,  that  the  delivery  was 
complete  on  delivery  to  the  deputy,  notwithstanding  the  fact 
that  the  grantee  knew  nothing  of  the  deed  until  after  its  recall. 
Ibid. 

CAPITATION  TAX,  180. 

CASE  ON  APPEAL. 

1.  The  time  for  service  of  a  case  on  appeal  must  be  counted  from  the 

actual  adjournment  of  the  Court.     Guano  Co.  v.  Hicks,  29. 

2.  When,  by  agreement  of  counsel,  the  time  for  service  of  the  case 

on  appeal  was  extended  to  thirty  days  and  the  Court  adjourned 
on  Octobei  31st,  the  time  expired  on  November  30th,  the  last  day 
not  being  Sunday,  and  a  service  on  December  Ist  was  a  nullity. 
Ibid. 

3.  When  the  grounds  of  error  appear  suflSciently  assigned  in  the  re- 

cord itself,  without  a  statement  of  the  case  on  appeal,  this  Court 
will  consider  and  pass  upon  its  merits.     Clarke  v.  PeebUs,  31. 

4.  Where  the  case  on  appeal  states  that  appellant's  requests  for  in- 

structions to  the  jury  were  given  "  in  substance  "  and  such  re- 
quests are  in  conflict  with  the  general  tenor  of  the  charge,  a  new 
trial  will  be  granted,  it  being  impossible  to  determine  which  or 
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what  part  of  the  requested  instructions  were  given.  Wilson  v. 
Street  Railway  Co,,  531. 

5.  In  the  absence  of  any  allegation  or  ground  to  the  contrary,  a  case 
on  appeal  certified  by  the  judge  presiding  at  the  trial  will  be 
taken  as  correct,  where  the  notes  of  the  evidence  and  charge 
were  not  accessible  in  making  up  the  case.  StcUe  v.  Joumigan,  568. 

CAVEAT : 

The  issue  as  to  whether  a  paper  writing  is  the  will  of  a  decedent  being 
raised  by  the  caveat  filed  thereto,  no  answer  to  such  caveat  is 
necessary.      Crenshaw  v.  Johnson,  270. 

CERTIORARI  : 

1.  A  petition  for  a  writ  of  certiorari  to  bring  up  the  case  on  appeal 

will  not  be  granted  when  the  petitioner  has  failed  to  file  a  tran- 
script of  the  record  proper,  except,  possibly,  in  a  meritorious 
case  where  the  only  defect  is  the  absence  of  the  record,  but  cer- 
tainly not  where  the  appeal  was  lost  by  failure  to  serve  the  case 
on  appeal.     Ouano  Co.  v.  Hicks,  29. 

2.  It  is  the  duty  of  an  appellant  to  have  his  appeal  docketed  at  the 

first  term  of  this  court  following  the  trial  below,  and  if,  without 
laches  on  his  part,  the  case  on  appeal  should  not  then  be  settled 
by  the  judge,  he  should  file  the  rest  of  the  transcript  and  apply 
for  a  certiorari.  Otherwise,  the  appeal  will  be  dismissed.  Bur- 
reU  v.  Hughes,  277. 

3.  If  by  reason  of  the  loss  of  papers,  or  for  other  good  cause,  the 

transcript  of  no  part  of  the  record  can  be  docketed  at  the  first 
term  of  this  court  following  the  trial  below,  that  fact  should 
appear  by  afiidavit  and  a  certiorari  asked  for,  supplemented  by  a 
motion  below  to  supply  the  papers.   Ibid. 

CHATTEL  MORTGAGE : 

An  instrument  which  gives  a  lien  on  a  crop  for  supplies  to  be  fur- 
nished in  making  a  crop,  and  also  conveys  personal  property  as 
additional  security,  with  the  ordinary  powers  of  sale,  is  valid 
both  as  a  chattel  mortgage  and  an  agricultural  lien,  and,  as  be- 
tween the  parties,  in  the  absence  of  fraud  and  compulsion,  the 
lien  attaches  for  dry  goods,  shoes,  tobacco,  powders,  snufif  and 
candy,  without  sL  showing  that  such  articles  were  actually  used 
in  makmg  the  crop.     Nichols  v.  Speller,  75. 

CHICKENS,  Cruelty  in  Killing,  613. 


644  INDEX. 


CITY,  Right  of  to  Levy  Taxes  to  Pay  Bonds  : 

1.  Where  an  act  of  the  (leneral  Assembly  authorized  a  municipality 

to  issue  bonds  for  city  purposes  with  the  consent  of  a  majority 
of  its  qualified  voters  therein,  but  did  not  provide  for  the  levy 
of  a  tax  to  pay  the  interest  accruing  on  and  the  principal  of  the 
bonds  at  maturity,  an  election  hold  under  such  act  was  only  an 
election  concerning  the  issue  of  bonds  and  not  concerning  the 
consent  of  the  voters  to  a  levy  of  taxes  to  pay  the  principal  and 
interest,     tity  of  Charlotte  v.  Shepard,  411. 

2.  The  power  given  by  a  statute  to  a  city  to  issue  bonds  with  the 

approval  of  a  majority  of  the  qualified  voters  of  the  city  does 
not  confer,  by  implication,  the  power  to  levy  a  tax  to  pay  them 
unless  the  power  to  levy  such  tax  has  been  conferred  by  the  act 
authorizing  the  issue  and  ratified  by  a  vote  of  the  people,  as  re- 
quired by  Section  7,  Article  7,  of  the  Constitution.     Ibid, 

■ 

CLAIM  AND  DELIVERY : 

1.  Where,  in  claim  and  delivery  proceedings  under  which  the  entire 

crop  raised  by  the  tenant  was  delivered  to  the  landlord,  the  latter 
was  adjudged  entitled  to  one-fourth  of  the  crop  as  rent,  it  was 
error  to  charge  him  with  any  part  of  the  cost  of  gathering  and 
marketing  the  crop.     Field  v.  Wheeler^  2M. 

2.  Where  the  plaintiff  in  claim  and  delivery  proceedings  for  a  crop 

was  adjudged  to  be  entitled  only  to  a  part  thereof,  he  should  be 
charged  with  only  one-half  of  the  fees  of  a  referee  who  had  been 
appointed  with  his  consent  to  appraise  the  value  of  the  crop. 
Ibid. 

3.  Where  a  plaintiff  in  claim  and  delivery  proceedings  for  a  crop 

was  adjudged  to  be  the  owner  of  a  part  thereof  against  defend- 
ants, who  claimed  the  whole  and  were  proceeding  to  convert 
it,  costs  should  be  allowed  to  such  plaintiff  under  Section  525 
(2)  of  TJie  Code.     Ibid. 

CLERK   OF  SUPERIOR  COURT,   231.      (See  also  *' Superior  Cocrt 
Clerk.") 

CLERK  OF  SUPERIOR  COURT,  Appeals  from  : 

1.  Appeals  from  the  Clerk  of  the  Superior  Court  and  Special  Proceed- 
ings to  the  Judge  residing  or  presiding  in  the  District  may  be 
heard  and  judgment  rendered  outside  of  the  county  where  the 
proceeding  is  f)en(iing,  and  within  the  District,  being  governed 
by  Sections  2r>4  and  255  of  The  Code,  which  provides  that  the 
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clerk  shall  send  a  statement  of  the  case  by  **  mail  or  otherwise  ** 
to  the  judge,  who  shall  fix  a  time  *'  and  place "  for  hearing. 
Ledbetter  v.  Pinner,  455. 

2.  Where  nothing  in  the  record  indicates  that  a  judge,  who  rendered 
a  judgment  on  an  appeal  from  the  Clerk  of  the  Superior  Court, 
was  requested  in  writing  to  fix  a  time  for  the  hearing  and  to  give 
the  parties  notice,  as  required  by  Section  255  of  The  Code^  it  will 
be  presumed  that  the  proceeding  was  rightly  and  regularly  con- 
ducted.   Ibid. 

CLOUD  ON  TITLE : 

Under  Ch.  6  icts  of  1893,  an  action  can  be  maintained  to  remove  a 
cloud  on  title,  although  plaintifi*  is  not  in  possession.  DanveU  v. 
Fmvlfr,  94. 
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CODE,  The Sec.  386 169 
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CODE,  The Sec.  1005 581,  586 
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COLLATERAL  ATTACK  : 

Where  a  judgment  of  forecloBure  was  rendered  in  an  action  in  which 
the  question  of  the  insanity  of  the  mortgagor  was  raised,  the 
mortgagor  is  estopped  thereby  and  such  judgment  cannot  be 
collaterally  attacked  thereafter  on  the  ground  of  his  insanity. 
Chamblee  v.  Broughtoriy  170. 

COLOR  OF  TITLE  : 

The  possession  of  a  grantor  who  had  no  color  of  title  cannot  be  tacked 
to  that  of  his  grantee  in  order  to  make  up  the  necessary  seven 
years'  possession  under  color  of  title.     Morrioon  v.  Craven,  327. 

COMMISSIONS : 

A  broker  is  not  entitled  to  commissions  on  a  sale  unless  he  finds  a 
purchaser  in  a  situation  and  ready  and  willing  to  complete  the 
purchase  on  the  terms  agreed  upon  between  the  broker  and  ven- 
dor.    Arringdale  v.  Lumber  Co.,  488. 

COMMISSIONER  TO  MAKE  PARTITION  SALE,  Compensation  of: 

The  compensation  to  a  Commissioner  for  making  x)artition  sale 
being  fixed  by  Section  1910  of  The  Code,  no  additional  allow- 
ance can  be  made  on  account  of  extra  trouble  or  expense.  Ray 
V.  Banks,  389. 

COMMISSIONERS  TO  PARTITION  LAND : 

Where  commissioners  appointed  in  partition  proceedings  were  ordered 
to  report  the  evidence  taken  before  them  and  their  findings  of 
fact  failed  to  do  so,  it  was  error  to  confirm  their  report  as  to  the 
division  of  the  land,  in  the  face  of  an  exception  thereto,  on 
the  ground  that  they  ignored  the  order  of  the  court.  Pipkin  v. 
Pipkin,  161. 

COMMON  CARRIERS : 

1.  Stipulations  in  a  bill  of  lading  restricting  the  common  law  liability 

of  a  common  carrier  are  invalid  unless  reasonable,  because  the 
parties  are  not  dealing  on  an  equal  footing.  Dixie  Cigar  Co,  v. 
Express  Co.,  348  ;   U.  S.  Watch  Co,  v.  Express  Co.,  351. 

2.  Such  stipulation,  even  if  not  unreasonable,  was  waived  by  stating, 

in  answer  to  the  shipper's  demand  for  the  return  of  the  package, 
that  the  company  was  searching  for  it  and,  when  found,  by  ac- 
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cepting  the  shipper's  instructions  to  sell  it.  Waich  Co.  v.  Express 
Co.,  351. 

3.  Where  an  express  bill  of  lading  contained  a  stipulation  that  the 
company  should  not  be  liable  for  loss  or  damage,  unless  demand 
therefor  should  be  made  within  thirty  days  from  the  date  of  the 
bill  of  lading,  and  the  company  instructed  its  agents  not  to  re- 
turn undelivered  packages  until  the  expiration  of  thirty  days 
from  their  arrival  at  their  destination .  Held,  that  the  stipula- 
tion was  unreasonable  and  void.    Ibid 

COMPENSATION  OF  COMMISSIONER,  389. 

CONCEALED  WEAPONS : 

1.  Where,  in  the  trial  of  an   indictment  for  carrying  a  concealed 

weapon,  the  defendant  admitted  that  he  carried  a  pistol  home 
"in  his  pocket,"  the  presumption  was,  under  the  Statute, 
that  he  carried  it  with  intent  to  conceal  it,  and  it  was  a  ques- 
tion for  the  jury  whether  the  evidence  rebutted  such  presump- 
tion.   StcUe  V.  Hinnantf  572. 

2.  On  a  trial  for  carrying  concealed  weapons  the  State  may  show  that 

defendant  was  seen  at  different  places,  by  different  witnesses,  at 
short  distances  apart.    Staie  v.  Boggan^  590. 

3.  The  use  of  the  words,   **on  his  own  premises,"  and  not  being 

"  on  his  own  lands,''  in  Section  10()o  of  The  Code,  shows  an  inten- 
tion to  restrict  the  right  to  carry  concealed  weapons  to  those 
who  are  in  the  privacy  of  their  own  premises  and  not  likely 
to  be  thrown  into  contact  with  the  public,  nor  tempted,  on  a 
sudden  quarrel,  to  us  a  the  great  advantage  a  concealed  weapon 
gives.    State  v.  Perry,  580. 

4.  The  exception  in  the  Statute  (Section  1005  of  The  Cods)  does  not 

apply  to  the  officials  of  corporations,  such  as  turnpikes,  rail- 
roads and  others,  which  invite  the  public  to  use  their  lines  of 
travel.     Ibid. 

5.  The  superintendent  of  a  turnpike  company  owning  a  turnpike 

nine  miles  long  and  open  to  public  travel,  when  on  such  turn- 
pike, is  not  within  the  exception  to  Section  1005  of  The  Code,  al- 
though he  has  absolute  control  of  all  the  property  of  the  com- 
pany.    Ibid. 


CONDITIONAL  SALE: 

Where  one  sold  a  bicycle  to  another,  retaining  title  until  the  purchase 
price  should  be  paid,  and  thereafter  made  repairs  upon  it  and 
120—82 
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returned  it  to  the  purchaser  and  again  olitained  possession  against 
the  purchaser's  protest .  Held^  that  he  is  not  a  mortgagee  in  pos- 
session so  as  to  retain  the  bicycle,  since  the  property,  unlike  real 
estate,  yields  no  rents  or  profits  for  which  he  must  account. 
Block  V.  Dowd,  402. 

CONSENT  ORDER  OR  JUDGMENT : 

1.  An  order  which  was,  by  consent  of  the  attorneys  of  record  for  one 

of  the  parties,  made  in  a  county  other  than  that  in  which  the 
cause  was  pending,  will  not  be  set  aside  because  one  of  the  at- 
torneys never  was  and  the  other  was  not  at  the  time,  though  he 
had  previously  been,  authorized  to  act  for  theparty,  neither  of 
such  attorneys  being  attorney  for  the  adverse  party.  Henry 
V.  HiUiard,  479. 

2.  Where  an  order  recites  that  it  was  made  ''  by  consent  of  all  par- 

ties," this  court  is  bound  by  such  statement,  and  a  party  to  the 
action  will  not  be  permitted  to  contend  that  his  attorney  of  re- 
cord was  not  authorized  to  consent  to  the  order.     Ibid. 

3.  While  consent  will  not  confer  jurisdiction  where  the  court  has 

no  jurisdiction  of  the  subject  matter,  yet  where  a  judge  has  ju- 
risdiction of  the  subject  matter  and  a  case  is  transferred  to  him 
to  be  heard  in  a  county  other  than  that  In  which  it  is  pending, 
by  an  order  of  court,  made  by  consent  of  all  parties,  they  can- 
not be  afterwards  heard  to  dispute  the  right  of  such  judge  to 
act  in  the  matter.    Ibid, 

4.  A  judge  specially  commissioned  to  hold  court  in  a  certain  county 

outside  his  district  has  the  same  jurisdiction  of  matters  trans- 
ferred to  that  court,  by  consent,  from  another  county,  as  the 
judge  of  the  district  comprising  both  counties.    Ibid. 

5.  In  an  action  pending  in  Haywood  Superior  Court,   which  had 

been  committed  to  arbitrators,  a  consent  order  was  made  au- 
thorizing the  arbitrators  to  file  their  award  '*  under  the  orders 
heretofore  given  in  this  cause  "  at  Swain  Superior  Court,  as  of 
that  term  of  Haywood  Superior  Court.  The  orders  referred  to 
provided  for  judgment  on  the  award  and  the  filing  thereof  in 
Haywood  county  ;  Htldj  that  such  provisions  by  the  reference 
thereto  in  the  order  for  filing  at  Swain  Superior  Court  became  a 
part  of  the  latter  order.     Ibid. 

CONSTABLE'S  BOND  : 

1.  An  irregularity,  such  as  want  of  registration,  will  not  Invalidate  a 
Constable's  bond,  and,  if  such  Irregularity  existed,  it  cannot 
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be  objected  to  by  a  demurrer  to  a  complaint  in  an  action  on  the 
bond,  but  must  be  set  up  in  the  answer.     Warren  v.  Boyd^  56. 

2.  Under  Section  1883  of  The  Code  the  official  bond  of  a  Constable  is 
liable  for  the  false  imprisonment  of  a  person  by  a  Constable,  as 
such,  without  process  or  color  thereof.    Ih. 

3.  An  allegation  in  a  complaint  in  an  action  on  a  constable's  official 
bond  that  he,  *  *  acting  as  Constable  and  under  color  of  his  office,' ' 
illegally  arrested  and  imprisoned  the  plaintiff,  is  sufficient  to 
place  the  bond  within  the  liability  of  Section  1883  of  The  Code, 
notwithstanding  it  does  not  allege  that  the  bond  contained  any 
condition  other  than  for  the  faithful  discharge  of  all  the  duties 
devolving  upon  the  constable  as  such.    lb. 

CONSTITUTION,  The,  Article  1 Sec.    2 428 
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CONSTITUTIONAL  LAW : 


1.  The  equation  of  taxation  being  fixed  by  the  Constitution,  any  sec- 

tions or  parls  of  sections  of  an  act  of  the  General  Assembly  which 
violate  or  disturb  such  equation  are  void,  and  the  courts  can  lend 
no  aid  by  judicial  decision,  but  must  declare  the  offending  pro- 
visions void.     Russell  Y.  Ayer,  180. 

2.  Sections  2  and  3  of  Chapter  168,  Acts  of  1897  (Revenue  Act), 

fixing  the  poll  tax  at  $1.29  and  the  property  tax  at  46  cents  on 
the  1100  valuation,  being  in  conflict  with  Section  1,  Article  V., 
of  the  Constitution,  which  provides  that  the  poll  tax  shall  be 
equal  to  the  tax  on  $300  of  property,  are  both  void,  and  the  exe- 
cutive department  cannot  levy  a  poll  tax  at  the  constitutional 
ratio  to  the  property  tax  fixed.     Ibid. 

3.  Sections  2  and  3  of  chapter  168,  Acts  of  1897  (Revenue  Act),  being 

void  in  so  far  as  they  violate  the  constitutional  equation  of  taxa- 
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tion,  the  corresponding  parts  of  Sections  2  and  3  of  Chapter  116, 
Acts  of  1895,  are  unrepealed  and  in  full  force  and  effect.     Ibid. 

"  4.  Where  an  act  of  the  General  Assembly  authorized  a  municipali- 
ty to  issue  bonds  for  city  purposes  with  the  consent  of  a  majority 
of  its  qualified  voters  therein,  but  did  not  provide  for  the  levy 
of  a  tax  to  pay  the  interest  accruing  on  and  the  principal  of 
the  bonds  at  maturity,  an  election  held  under  such  act  was  only 
an  election  concerning  the  issue  of  bonds,  and  not  concerning 
the  consent  of  the  voters  to  a  levy  of  taxes  to  pay  the  principal 
and  interest.     OUy  of  Charlotte  v.  Shepharcf^  411. 

5.  The  power  given  by  a  statute  to  a  city  to  issue  bonds  with  the  ap- 

proval of  a  majority  of  the  qualified  voters  of  the  city  does  not 
confer,  by  implication,  the  power  to  levy  a  tax  to  pay  tbem 
unless  the  power  to  levy  such  tax  has  been  conferred  by  the 
act  authorizing  the  issue  and  ratified  by  a  vote  of  the  people,  as 
required  by  Section  7,  Article  7,  of  the  Constitution.     Ibid. 

6.  Chapter  7,  Private  Laws  of  1866,  chartering  the  city  of  Charlotte, 

authorized  the  city  to  issue  bonds  not  exceeding  $200,000  for  any 
purpose  promotive  of  the  public  good,  and  to  levy  a  tax  for  their 
payment.  Chapter  40,  Acts  of  1881,  amending  the  Act  of  1866, 
authorized  the  creation  of  a  public  debt  and  required  the 
Board  of  Aldermen  to  provide  a  water  supply.  By  the  latter 
Act  taxation  by  the  city  for  all  purposes  was  limited  to  one  dol- 
lar on  the  $100  valuation  of  property.  Chapter  252,  Acts  of  1891, 
authorized  the  city  to  issue  coupon  bonds  for  such  purposes  as 
in  the  opinion  of  the  Aldermen  would  promote  the  general  good 
and  welfare  of  the  city.  Neither  the  Act  of  1881  nor  that  of  1891 
specifically  authorized  the  levy  of  taxes  to  pay  the  bonds 
thereby  authorized.  Nearly,  if  not  quite,  all  the  bonds  au- 
thorized by  the  Act  of  1866  have  been  issued  and  the  taxes  au- 
thorized to  be  raised  thereby  up  to  the  limit  fixed  by  the  Act  of 
1881  will  not  be  more  than  suflBcient  to  pay  the  ordinary  or  cur- 
rent expenses  of  the  city  and  interest  on  bonds  already  issued  ; 
Held  J  that  authority  to  levy  taxes  for  the  payment  of  additional 
bonds  issued  under  the  provisions  of  the  Acts  of  1881  and  1891 
cannot  be  derived  from  the  Act  of  1866.     Ibid. 

CONTEMPT,  231: 

Where  a  defendant  in  an  action  failed  to  perform  the  order  of  the 
Court,  and,  upon  notice  to  show  cause  why  he  should  not  be  at- 
tached for  contempt,  answered  admitting  his  non-compliance, 
and  stated  that  he  was  unable  to  perform  it,  but  the  trial  judge 
found,  as  a  fact,  that  the  defendant  had  been  since  the  judg- 
ment, and  then  was,  able  to  perform  the  order,  and  that  he  was 
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in  contempt ;  Heldy  that  it  was  proper  to  commit  him  to  jail 
until  he  should  comply  with  the  judgment.  Shooting  Club  v. 
Thomas,  334. 

CONTRACT: 

1.  The  fact  that  a  manager  of  a  husinesa  concern  has  made  himself 

personally  liable  by  signing  a  note  as  manager,  with  the  addi- 
tion of  the  name  of  the  business  concern,  does  not  affect  the 
liability  of  such  concern  where  it  has  received  the  benefit  of  the 
proceeds  of  such  note.     Froelich  v.  Trading  Co.,  39. 

2.  Where  an  estate  of  a  deceased  person  is,  under  the  provisions  of 

the  will,  doing  business  under  a  certain  name  and  under  the  con- 
duct of  the  executor  as  manager,  and  is  sued,  judgment  may 
be  rendered  against  the  concern  in  the  name  by  which  it  is  so 
sued,  as  well  as  against  the  manager,  but  not  against  the  estate, 
as  such,  so  as  to  acc^uire  a  lien  on  the  property  of  the  estate. 
Ibid. 

3.  A  clause  in  a  policy  of  insurance  inserted  and  intended  to  protect 

the  insurer  from  all  liability  for  any  form  of  suicide,  whether 
the  assured  be  sane  or  insane,  is  not  illegal  or  contrary  to  any 
well  settled  rule  of  public  policy  or  morals.  Spruill  v.  Life  In- 
surance Co.,  141. 

4.  In  the  absence  of  some  contract,  express  or  implied,  showing  an 

intention  on  the  part  of  one  to  charge  and  the  other  to  pay  for 
services  rendered,  the  presumption  that  the  law  raises  of  a  prom- 
ise to  pay  for  services  j^rformed,  is  rebutted  by  the  near  rela- 
tionship of  the  parties,  such  as  parent  and  child,  stepparent  and 
child,  grandparent,  &c.     Avitt  v.  Smith,  392. 

5.  Ordinarily,  when   a  tenant  who  has  leased  for  a  definite  term, 

holds  over  without  a  new  contract,  a  tenancy  from  year  to  year 
is  created  by  presumption  of  law  ;  but  it  is  competent  to  rebut 
such  presumption  by  proof  of  a  specicAl  agreement.  Hariy 
V.  Harris,  408. 

6.  Where  the  lease  of  a  store   building  was   for  one   year  and  as 

much  longer  as  the  lessees  should  remain  in  business,  and  the 
lessees  held  over  after  the  expiration  of  the  year,  a  tenancy  from 
year  to  year  was  not  created  and  they  could  terminate  it  at  any 
time  by  quitting  business.    Ibid 

CONTRACT,  Breach  of: 

1.  A  contract  for  specific  articles  to  be  thereafter  manufactured  and 
delivered  is  executory,  and  no  title  to  the  articles  passes  until  fin- 
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ished  and  delivered,  and  the  buyer  has  no  title  to  or  interest 
in  the  material  used.     Heiser  v.  Meats,  443. 

2.  Where  the  buyer  countermands  his  order  for  goods  to  be  man- 

ufactured for  him  under  an  executory  contract,  before  the  goods 
are  finished,  it  is  notice  to  the  other  party  that  he  elects  to  re- 
scind his  contract  and  submit  to  the  legal  measure  of  damages 
resulting  from  the  Dreach.     Ibid. 

3.  Where  an  executory  contract  for  the  manufiEu^ture  of  goods  is 

rescinded  by  the  buyer  before  the  work  is  finished,  the  mea- 
sure of  damages  is  the  difiference  between  the  contract  price  and 
the  marker  value  of  the  goods  at  the  time  of  the  breach.     Ibid. 

CONTRIBUTION  AMONG  SURETIES : 

1.  An  action  at  law  by  a  surety  for  contribution  lies  only  against  the 

co-sureties,  severally,  for  the  aliquot  part  due  from  each.  Adams 
V.  HayeSy  383. 

2.  Where  a  complaint  in  an  action  by  a  surety  for  contribution  joined 

the  principals  as  parties,  and  alleged  the  contract  of  suretyship, 
payment  by  the  plaintiff  and  demand  of  the  co-sureties  **for 
their  contributive  shares,"  and  asked  judgment  against  all,  but 
did  not  allege  insolvency  of  the  principals  except  by  the  aver- 
ment that  plaintiff  was  compelled  to  pay  the  debt ;  Hddf  that 
though  the  proper  relief  was  not  asked,  and  the  insolvency  of 
the  principal  was  imperfectly  alleged,  the  cause  of  action  will  be 
construed,  on  demurrer,  as  equitable  rather  than  legal,  in  order 
to  confer  jurisdiction  below.    Ibid. 

CONTRIBUTORY  NEGLIGENCE.     (See  ' '  Negligence. ' ') 

CONTROVERSY  WITHOUT  ACTION,  411. 

In  order  to  give  the  court  jurisdiction  of  a  controversy  submitted 
without  action  under  Section  567  of  The  Code,  it  is  necessary  that 
the  affidavit  required  by  the  statute  must  be  made  showing  that 
the  controversy  is  real  and  the  proceeding  in  good  faith  and 
that  the  court  would  have  had  jurisdiction  if  the  proceeding  was 
by  summons.     Qrandy  v.  GuUey,  176. 

CONVICTS,  COUNTY,  Support  of,  401. 

CORPORATION  : 

1.  A  mortgage  made  by  a  corporation  being  invalid  as  against  exist- 
ing creditors  who  commence  action  within  sixty  days  after  the 
registration  of  the  mortgage  (Section  685  of  The  Code),  a  pur- 
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chaser  of  land  at  a  foreclosure  sale  under  such  mortgage  acquires 
no  rights  as  against  the  creditor.  Langston  v.  Improvement  Co.j 
182. 

2.  A  stockholder  of  a  corporation  may  deal  with  it  in  the  same  man- 

ner as  any  other  person,  provided  there  is  no  fraud  in  such  deal- 
ings.   Ibid. 

3.  A  creditor  of  a  corporation  who  brings  his  action  within  sixty 

days  after  the  registration  of  a  mortgage  of  its  property,  is  en- 
titled only  to  an  ordinary  judgment  for  a  debt  and  execution  and 
not  to  a  judgment  declaring  a  lien  on  the  property.     Ibid. 

4.  The  fact  that  a  bank  failed  to  organize  within  two  years  after  it 

was  chartered  (Section  688  of  The  Code)  cannot  aflfect  the  validity 
of  whatever  lien  the  bank  may,  by  its  charter,  have  on  shares  of 
stock  of  a  stockholder  indebted  to  it.  Such  defect  in  the  organi- 
zation of  the  bank  can  be  taken  advantage  of  only  by  a  direct 
proceeding  by  the  State  for  the  purpose.     Boyd  v.  Redd,  335. 

CORPORATION,  Dissolution  of: 

Upon  the  dissolution  or  extinction  of  a  corporation  for  any  cause, 
real  property  conveyed  to  it  in  fee  does  not  revert  to  the  original 
grantors  or  their  heirs,  and  its  personal  property  does  not  escheat 
to  the  State ;  and  this  is  so  whether  or  not  the  duration  of  the 
corporation  was  limited  by  ita  charter  or  general  statute.  {Fox  v. 
H<yrah,  36  N.  C,  358  overruled.)     Wilson  v.  Leary,  90. 

CORPORATION  MORTGAGE : 

1.  A  mortgage  made  by  a  corporation  being  invalid  as  against  existing 

creditors  who  commence  action  within  sixty  days  after  the  regis- 
tration of  the  mortgage  (Section  685  of  The  Code),  a  purchaser 
of  land  at  a  foreclosure  sale  under  such  mortgage  acquires  i\o 
rights  as  against  the  creditor.     Langaton  v.  Improvement  Co.,  132. 

2.  A  creditor  of  a  corporation  who  brings  his  action  within  sixty 

days  after  the  registration  of  a  mortgage  of  its  property,  is  en- 
titled only  to  an  ordinary  judgment  for  a  debt  and  execution  and 
not  to  a  judgment  declaring  a  lien  on  the  property.     Ibid. 

CORROBORATIVE  TESTIMONY: 

1.  It  is  competent  to  corroborate  a  witness  by  showing  that  he  has 

previously  made  the  same  statement  as  to  the  transaction  as  that 
given  by  him  in  his  testimony.     Burnett  v.  Railway  Co.,  517. 

2.  In  such  case  it  is  not  necessary  to  ask  the  witness  to  whom  such 

former  statement,  offered  in  corroboration,  was  made.     Ibid. 
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COSTS,  264. 


1.  Under  Section  536  of  The  Code  the  State  is  liable  for  the  costs 

of  an  action  instituted  by  the  State  Solicitor  under  the  provisions 
of  Section  4,  Ch.  287,  Acts  of  1893,  requiring  him,  as  Solicitor, 
to  bring  an  action  to  vacate  an  oyster  bed  entry  upon  the  filing 
with  him  of  an  affidavit  of  five  inhabitants  of  a  county  alleging 
that  such  entry  is  a  fraud  upon  the  State.  In  such  case,  it  seems 
that  the  persons  making  the  affidavit  might  be  held  liable  as 
relators  if  it  should  appear  that  the  action  was  for  their  benefit 
and  at  their  instance.     Blount  v.  SimmoiiSf  19. 

2.  The  fee  for  "appeal  and  Docketing  in  Supreme  Court  '*  is  two  dol- 

lars only.     Ibid. 

3.  An  action  by  the  State  to  vacate  an  oyster  bed  entry  being  a 

civil  action,  a  fee  of  one  dollar  for  entry  of  judgment  in  term 
time  is  taxable  against  the  State  as  the  losing  party.     Ibid. 

4.  Where,  in  an  unsuccessful  action  by  the  State  to  vacate  an  oyster 

bed  entry,  a  judgment  was  rendered  against  the  county  for  costs, 
.but  set  aside  on  appeal,  and  subsequently  the  judgment  was  pro- 
perly rendered  against  the  State  for  costs,  it  was  error  to  charge 
the  State  with  the  fees  for  the  entry  of  the  first  judgment,  and 
"  api>eal  and  docketing  in  Supreme  Court "  on  the  appeal  by  the 
county.     Ibid. 

5.  Costs  are  not  allowed  for  docketing,  filing  and  indexing  a  judg- 

ment against  the  State  or  county,  since  no  lien  can  be  acquired 
by  such  docketing.     Ibid. 

6.  The  fee  of  twenty-five  c^nta  for  motion  for  judgment  can  only 

be  taxed  when  the  motion  is  a  motion  in  the  cause,  in  writing, 
and  required  to  be  recorded.     Ibid. 

7.  An  appeal  lies  to  this  Couit  from  the  erroneous  taxation  of  items 

in  bills  of  costs  in  the  Superior  Court.     Ibid. 

8.  Where  a  defendant's  witnesses  are  present  when  the  case  is  called 

for  trial  but  are  not  sworn  or  tendered  because  plaintiff  takes 
a  non-suit,  the  costs  of  such  witnesses  are  properly  taxable 
against  the  plaintiff.     Henderson  v.  IVUliamSf  339. 

COSTS,  Liability  of  County  for : 

1.  The  State  and  county  are  liable  for  costs  only  in  the  cases  expressly 

provided  by  stiitute.     Guilford  v.  CommissionerSj  23. 

2.  A  county  cannot  be  taxed,  under  section  739  of  the  Code,  with 

any  part  of  the  fees  of  the  clerk  or  other  officers  in  crimi- 
nal actions  if  the  grand  jury  returns  **  not  a  true  bill."    Ibid. 
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3.  When  a  defendant  is  bound  over  to  the  Superior  Court  by  a  justice 

of  the  i)eace,  the  clerk  of  the  Superior  Court  is  not  entitled  to 
the  fee  of  50  cents  allowed  by  Ch.  199.  Acts  of  1885,  for  "appeal 
from  justice  of  the  peace."     I  hid. 

4.  The  fee  of  ten  cents  allowed  the  clerk  of  the  Superior  Court  by 

Chapter  199,  Acts  of  1885,  for  *'  filing  papers,"  is  for  filing  all  the 
papers  in  an  action  after  final  judgment,  as  prescribed  by  Section 
86  of  The  Code^  and  not  for  filing  each  paper  in  a  case.     Ibid, 

5.  The  clerk  of  the  Superior  Court  is   not  entitled  under  section 

3739  of  The  Code  to  a  sj)ecific  fee  for  recording  the  proceedings 
of  a  cause  in  the  minute  docket  of  the  Court,  as  required  by  sec- 
tion 83  (6)  of  The  Code.     Ibid. 

6.  The  liability  of  a  county  for  defendant's  witnesses  is  restricted  to 

the  same  cases  in  which  the  county  is  responsible  for  half  fees 
to  officers,  except  that  the  Court  is  not  liable  to  defendant's 
witnesses  where  he  is  convicted  and  unable  to  pay.     Ibid. 

COSTS,  Right  to : 

Where,  pending  an  appeal,  the  subject  matter  of  the  action  is  de- 
stroyed or  a  Statute  giving  the  cause  of  action  is  repealed,  this 
court  will  not  go  into  a  consideration  of  the  abstract  question 
as  to  which  party  ought  to  have  prevailed,  in  order  to  adjudicate 
the  costs,  but  the  judgment  below  as  to  costs  will  be  allowed  to 
stand.      Wikel  v.  Commissioners ,  451. 

COSTS,  Taxing  Prosecutor  with  : 

1.  An  appeal  lies  from  the  judgment  of  a  justice  of  the  peace  taxing 

the  prosecutor  with  costs,  such  taxing  being  in  the  nature  of  a 
civil  judgment.     Stale  v.  Morgan,  503. 

2.  While  the  findings  of  fact  of  a  justice  of  the  peace  in  taxing 

the  costs  of  a  criminal  action  against  the  prosecutor  are  review- 
able in  the  Superior  (^^ourt,  the  findings  of  the  latter  court  are 
binding  and  not  reviewable  here.     Ibid. 

3.  An  api>eal  does  not  lie  in  behalf  of  the  State  from  the  judgment 

of  the  Superior  Court  declining  to  tax  a  prosecutor  with  costs  in 
a  justice^s  court,  nor  from  the  finding  of  the  Superior  Court 
Judge  that  the  i)er8on  taxed  by  the  justice  with  the  costs  as 
prosecutor  was  not  such.     Ibid. 

4.  In  a  case  in  which  a  justice  of  the  peace  has  final  jurisdiction 

the  State  can  in  no  event  be  taxed  with  the  costs.     Ibid. 

120—83 
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COUNTY  COMMISSIONERS : 

Section  5  of  Chapter  135,  Acts  of  1895,  authorizing  the  presiding 
or  resident  Judge  of  the  Superior  Court  to  appoint  additional 
County  Commissioners  on  its  being  certified  to  him  by  the 
Clerk  of  the  Court  that  the  petition  for  such  ap{)ointment  was 
properly  signed,  did  not,  like  Section  7  of  Ch.  159,  Acts  of  1895, 
confer  upon  the  Judge  any  unusual  power  to  proceed  by  a  rule 
in  the  first  instance  to  compel  the  Clerk  to  act,  mandamus  being 
the  proper  remedy.      Waller  v.  SikeSf  231. 

COUNTY  CONVICTS,  Support  of : 

Tfie  Code,  Section  753,  and  Chapters  19  (Vol.  1)  and  44  (Vol.  2),  places 
the  support  of  county  convicts  upon  the  Board  of  County  Com- 
missioners ;  Ch.  316,  Acts  of  1897,  entitled  an  act  to  create  a  Board 
of  Commissioners  to  manage  and  control  the  convict  and  road 
system  of  Mecklenburg  County,  provides  that  * '  warrants  for  ex- 
penses on  account  of  said  system  shall  be  paid  by  the  County 
Treasurer  out  of  the  *  special '  funds  in  his  hands  for  that  pur- 
pose;" Heldy  that  the  support  of  the  convicts  of  that  county 
must  be  paid  out  of  the  general  county  fund  on  orders  of  the 
County  Commissioners,  and  that  the  other  ''expenses  and  dis- 
bursements" of  the  system  must  be  paid  out  of  the  "special 
fund ' '  for  the  purpose  on  orders  of  the  chairman  of  said  sys- 
•  tem  on  the  County  Treasurer.     Chambers  v.  Walker ,  401. 

COVENANTS : 

1.  A  covenantee  must  be  actually  damaged  by  reason  of  the  breach 

of  the  covenant  before  he  can  have  substantial  relief  for  the 
breach.    BriMon  v.  Rvffin  87. 

2.  In  an  action  for  breach  of  a  warranty  of  title  in  a  deed  for  stand- 

ing timber  only  nominal  damages  can  be  recovered  by  the  grantee 
if  he  has  cut  all  the  timber  which  was  on  the  land  when  the 
deed  was  made.     Ibid. 

COVERTURE  :     (See,  Also,  "  Married  Women.") 

The  fact  that  an  infant,  alter  the  accnial  of  her  right  of  action  for 
land,  had  a  guardian  for  seven  years  before  her  marriage,  which 
was  before  her  majority,  and  that  neither  she  nor  her  guardian 
brought  action  within  that  time,  does  not  bar  an  action  by  her 
for  the  recovery  of  tlie  land.     Cross  v.  CVatwi,  331. 
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CRIMINAL  CEASES,  Liability  of  County  for  Coete  in : 

1.  The  State  and  coanty  are  liable  for  costs  only  in  the  cases  ex- 

pressly provided  by  Statute.     Guilford  v.  Commission,  23. 

2.  A  county  cannot  be  taxed,  under  Section  739  of  The  Code,  with 

any  part  of  the  fees  of  the  clerk  or  other  officers  in  criminal 
actions  if  the  grand  jury  returns  **  not  a  true  bill/*    Ibid, 

3.  When  a  defendant  is  bound  over  to  the  Superior  Court  by  a  justice 

of  the  peace,  the  clerk  of  the  Superior  Court  is  not  entitled  to 
the  fee  of  50  cents  allowed  by  Ch.  199,  Acts  of  1885,  for  **  appeal 
'  from  justice  of  the  peace.*'    Ibid. 

4.  The  fee  of  ten  cents  allowed  the  Clerk  of  the  Superior  Court  by 

Chapter  199,  Acts  of  1885,  for  *'  filing  papers,'*  is  for  filing  all  the 
papers  in  an  action  after  final  judgment,  as  prescribed  by  Section 
86  of  Tfie  Code,  and  not  for  filing  each  paper  in  a  case.    Ibid. 

5.  The  Clerk  of  the  Superior  Court  is  not  entitled  under  Section  3739 

of  The  Code  to  a  specific  fee  for  recording  the  proceedings  of  a 
cause  in  the  minute  docket  of  the  Court,  as  required  by  Section 
83  (6)  of  The  Code.    Ibid. 

6.  The  liability  of  a  county  for  defendant's  witnesses  is  restricted  to 

the  same  cases  in  which  the  county  is  responsible  for  half  fees  to 
officers,  except  that  the  Court  is  not  liable  to  defendant's  wit- 
nesses where  he  is  convicted  and  unable  to  pay.     Ibid. 

CROPS,  Advances  of  Supplies  for,  75. 

CRUELTY  TO  ANIMALS : 

1.  An  averment  in  a  bill  of  indictment  that  the  defendant  did 

"  knowingly,  wilfully,  and  needlessly  act  in  a  cruel  manner 
towards  a  certain  fowl,  to-wit,  a  chicken,  by  killing  said  chicken, 
the  said  chicken  being  a  useful  fowl,"  is  a  sufficiently  intelligible 
charge  that  the  defendant  was  guilty  of  cruelty  to  the  useful 
fowl  by  needlessly  and  wilfully  killing  it.    State  v.  Neal,  613. 

2.  In  the  trial  of  an  indictment  for  cruelty  to  animals  by  killing 

chickens  an  erroneous  instruction  that  the  defendant  must  have 
been  justified  in  the  killing  beyond  a  reasonable  doubt  was  a 
harmless  error,  where  there  was  no  evidence  tending  to  show 
that  the  defendant  was  justified.     Ibid. 

3.  The  intent  with  which  one  charged  with  cruelty  to  animals  killed 

a  chicken  is  immaterial  when  the  killing  was  needless  and  wil- 
ful.    Ibid. 

4.  A  charge  of  *' needlessly  acting  in  a  cruel  manner  by  killing" 

chickens  is  a  sufficient  charge  of  cruelty  and  is  sustained  by  un- 
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controverted  proof  of  impaling  one  chicken  on  a  sharp  stick  and 
beating  a  hen  to  death.     Ibid. 

5.  The  fact  that  chickens  killed  by  a  defendant,  charged  with  cruelty 

to  animals,  were  killed  while  destroying  peas  in  the  garden  of  de- 
fendant's father,  and  after  prosecutor  had  been  warned  to  keep 
the  chickens  from  trespassing  on  the  garden,  is  not  a  defence  to 
an  indictment  for  cruelty  to  animals,  under  section  2482,  when 
the  killing  was  willful.     Ibid. 

6.  The  needless  killing  of  chickens  is  of  itself  cruelty  within  tlie 

meaning  of  Section  2482  of  The  Code,  though  done  without 
torture.     Ibid. 

7.  Since  the  enactment  of  Section  2482  of  The  Code  it  has  been  un- 

lawful for  one  to  gratify  his  angry  passions  or  love  for  amuse- 
ment or  sport  at  the  cost  of  wounds  and  death  to  any  usefiil 
creature,  and  the  wilful  and  needless  killing  of  chickens  is  none 
the  less  cruelty  to  them  when  done  under  an  "  impulse  of 
anger. "     IHd. 

8.  Where  in  the  trial  of  an  indictment  for  craelty  to  chickens,  by 

killing  them,  no  aai>ect  of  the  evidence  tended  to  show  that  the 
killing  was  accidental,  it  was  not  error  to  refuse  to  instruct  the 
jury^that,  **  if  the  defendant  killed  the  chickens  without  any  in- 
tent to  wilfully  kill  them,  he  would  not  be  guilty."     Ibid. 

CURATIVE  srATUTES,  127. 
CUSTODY  OF  WARD,  151. 

CUTTING  TIMBER : 

Since  the  enactment  of  Chap.  401,  Acts  of  1885,  it  is  not  necessary 
to  allege  the  insolvency  of  the  defendant  in  an  application  for  an 
injunction  when  the  trespass  is  continuous  in  its  nature  or  con- 
sists in  the  cutting  or  destruction  of  timl>er  trees.  McKay  v. 
Chapin,  159. 

DAMAGKS : 

1.  In  an  action  for  breach  of  a  warranty  of  title  in  a  deed  for  standing 

timber  only  nominal  damages  can  be  recovered  by  the  grantee  if 
he  has  cut  all  the  timber  which  was  on  the  land  when  the  deed 
was  made.     Brittoii  v.  Euffin^  87. 

2.  Where,  in  the  trial  of  an  action  involving  the  title  to  personal 

l)ro{)erty  upon  which  an  attachment  had  been  levied  and  was 
claimed  by  an  intervenor,  the  parties  agreed  that,  if  the  jury 
should  find  for  the  i)laintiff,  the  damages  should  be  six  i^er  cent 
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interest  on  the  value  of  the  property  from  the  time  of  the  levy, 
and  the  jury  found  for  the  plaintiff  and  fixed  the  value  of  the 
property  at  date  of  levy,  it  was  not  improper  for  the  court  to 
make  the  computation  of  interest  and  enter  the  result  as  the 
answer  to  the  issue  as  to  damages.     Bank  v.  Furniture  Co.y  475. 

3.  A  plaintiff  in  an  action  for  injuries  resulting  from  his  false  im- 

prisonment must  show  that  he  has  been  injured,  and  can  re- 
cover only  for  actual  damages,  including  injury  to  feelings  and 
mental  suffering,  and  is  not  entitled  to  punitive  damages  unless 
the  arrest  was  accompanied  with  malice,  gross  negligence,  insult 
or  other  aggravating  circumstances.      Lfvns  v.  Clegg,  292. 

4.  In  an  action  for  damages  for  injuries  caused  by  the  defendant's 

having  plaintiff  unlawfully  arrested  and  imprisoned,  on  the 
ground  that  he  was  about  to  dispose  of  his  property  fraudulently, 
plaintiff  alleged  that  after  his  arrest  certain  contracts  of  employ- 
ment he  had  made  were  rescinded  by  the  other  parties,  and  that 
a  marriage  engagement  was  cancelled.  On  the  trial  it  appeared 
that  defendant  knew  that  plaintiff  had  no  property  except  $31.50 
due  from  his  employer  for  labor,  and  that  the  plaintiff  had  not 
disposed  of  any  property,  and  further,  that  defendant's  purpose 
in  having  plaintiff  arrested  was  to  enforce  the  payment  of  a 
debt  of  $13.60  due  to  him  from  plaintiff,  which  was  accom- 
plished by  obtaining  an  order  from  plaintiff  on  his  employer  ; 
Held,  that  pkintiff  was  entitled  to  nominal  damages  only,  in 
the  absence  of  evidence  that  the  marriage  was  postponed  by 
reason  of  the  arrest,  or  that  plaintiff  underwent  any  suffering,  or 
that  he  lost  employment  or  credit,  or  suffered  any  injury  to 
his  reputation  in  the  community.     Ibid. 

DEADLY  WEAPONS: 

1.  Whether  an  instrument  used  in  an  assault  is  a  deadly  weapon  is  a 

question  of  law  where  there  is  no  dispute  about  the  facts,  and  as 
the  jurisdiction  of  the  court  depends  upon  the  determination  of 
the  question,  it  is  proper  for  the  trial  judge  to  determine  such 
matter  when  necessary.     ISlate  v.  Sinclair^  603. 

2.  In  determining  whether  a  weapon  used  in  an  assault  is  a  deadly 

weapon,  it  is  necessary  to  take  into  consideration  the  size  and 
nature  of  the  weapon,  the  manner  in  which  it  is  used,  the  size 
and  strength  of  the  assailant  and  the  assaulted.     Ibid. 

3.  A  deadly  weapon  is  not  one  that  myM  kill  or  that  may  kill,  but  it 

is  one  which  would  likely  produce  death  or  great  bodily  harm, 
used  by  the  defendant  in  the  manner  in  which  it  was  used.     Ibid, 
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4.  A  piece  of  pine  weather-boarding,  fourteen  to  eighteen  inches 
long,  three-quarters  of  an  inch  thick,  six  inches  wide  at  one  end 
and  tapering  to  a  point  at  the  other,  was  not  a  deadly  weapon  in 
the  hands  of  a  feeble  fifteen-year-old  boy  weighing  eighty 
pounds,  who  held  it  by  the  small  end  and  struck  with  its  edge 
the  leg  and  back  of  a  grown  man  of  average  size  who  was  held 
by  two  other  men.     Ibid. 

DECEASED  PERSONS,  Transactions  With  : 

1.  WTiere,  in  the  trial  of  an  action  to  recover  land,  the  defend- 

ants claim  under  a  deed  alleged  to  have  been  made  by  the  plain- 
tiff to  their  ancestor,  the  plaintiff  is  not  competent  (under  Section 
590  of  Th€  Code)  to  testify  that  the  deed  was  a  forgery.  Spivey 
v.  Rose,  163. 

2.  A  feme  plaintiff  in  action  to  recover  land  against  defendants  who 

claim  under  a  deed  alleged  to  have  been  made  by  her  and  her 
husband  to  the  ancestor  of  the  defendants  is  not  disqualified,  un- 
der Section  590  of  The  Code,  as  a  witness  to  prove  that  she  never 
appeared  before  the  officer  who  certified  the  probate  of  deed  al- 
leged to  have  been  signed  by  her,  and  was  never  privily  examined 
by  him,  such  officer  being  dead  and  no  representative  being  a 
party  to  the  action.  In  such  case,  however,  the  proof  necessary 
to  impeach  the  certificate  of  probate  should  be  strong,  clear  and 
convincing.     Ibid. 

3.  In  an  action  to  recover  land  the  children  of  a  deceased  mother 

were  parties  plaintiff  and  defendant,  plaintiff  claiming  as  devisee 
of  the  mother.  On  the  trial  the  defendants  offered  to  testify 
that  the  mother  had  agreed  to  hold  the  land  in  trust  for  life,  with 
remamder  to  plaintiff  and  defendands  as  tenants  in  common  ; 
Held,  that  they  were  incompetent,  under  section  590  of  The  Code, 
to  testify  to  the  alleged  agreement  on  the  part  of  their  deceased 
mother,  the  plaintiff  not  having  offered  lo  give  evidence  concern- 
ing the  matter.     Blake  v.  Blake,  177. 

DECEDENT'S  ESTATE,  Claims  Against : 

1.  In  a  proceeding  to  sell  lands  for  assets,  tlie  heirs  may  plead  the 

statute  of  limitations  to  any  of  the  debts  set  up,  and  may  also 
plead  fraud  and  collusion  between  the  administrator  and  creditor 
where  the  claims  have  been  reduced  to  judgment.  Person  v. 
Montgomery,  111. 

2.  While  it  is  now  left,  by  the  statute ,  to  the  discretion  of  an  admin- 

istrator whether  or  not  lie  will  plead  the  statute  of  limitations 
against  a  debt  preferred  against  the  estate,  it  is  nevertheless  his 
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duty  to  act  in  good  faith  in  that  respect,  and,  if  he  fail  to  do  so, 
he  may  be  held  responsible  for  his  fieiilure.    Ibid, 

3.  The  law  does  not  look  with  favor  on  after-death  charges  for  ser- 

vices rendered  to  a  decedent  in  the  absence  of  some  agreement 
by  the  parties  before  the  death.    Aviit  v.  Smith,  392. 

4.  In  the  absence  of  some  contract,  express  or  implied,  showing  an 

intention  on  the  part  of  one  to  charge  and  the  other  to  pay  for 
services  rendered,  the  presumption  that  the  law  raises  of  a 
promise  to  pay  for  services  performed,  is  rebutted  by  the  near 
relationship  of  the  parties,  such  as  parent  and  child,  step-parent 
and  child,  grand-parent,  &c.     Ibid. 

5.  A  note  given  by  brothers  of  an  intestate  for  an  attorney's  fee  to 

assist  in  prosecuting  the  slayer  of  the  intestate,  being  a  debt 
created  after  the  death  of  the  intestate,  is  not  a  proper  charge 
against  the  estate.     Alexander  v.  Alexander.  472. 

DECREE,  Recitals  in  : 

Where  a  court  of  competent  jurisdiction  of  the  subject  matter  re- 
cites in  its  judgment  or  decree  that  service  of  process  by  sum- 
mons or  in  the  nature  of  summons  has  been  made  upon  the 
defendants  who  are  subject  to  the  jurisdiction  of  the  Court,  and 
the  judgment  is  regular  on  its  face,  an  innocent  purchaser  under 
such  a  judgment  or  decree  will  be  protected  even  though  the 
judgment  or  decree  be  afterwards  set  aside  on  the  ground  that,  in 
point  of  fact,  there  had  been  no  service  of  process,  and,  so  for  as 
he  is  concerned,  the  judgment  is  conclusive  against  all  persons. 
Harrison  v.  Hargrove^  96. 

DEED :     • 

1.  In  a  deed  by  one  of  four  devisees  to  a  stranger,  the  specific  de- 

scription of-  the  land  by  metes  and  bounds  was  immediately 
followed  by  the  words,  '*or  the  one-fourth  part  of  all  the  land 
that  my  father  M.  died  seized  and  possessed  of ; "  Held,  that  the 
addendum  to  the  specific  description  did  not  control  the  latter 
so  as  to  create  a  tenancy  in  common  in  other  land  devised  by 
the  deceased.     Midgett  v.  Twifordy  4. 

2.  The  probate  of  a  deed  and  the  privy  examination  of  a  married 

woman  taken  in  July,  1868,  before  the  chairman  of  the  old 
County  Court  when  the  court  was  not  in  session,  was  valid  under 
Ch.  35,  Acts  of  1868 -'69.    Spivey  v.  Rose,  163. 

3.  Statutes  extending  the  time  for  the  registration  of  conveyances  of 

land  are  valid,  and  deeds  of  gift  are  embraced  in  their  provis- 
ions.   Ibid. 
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4.  A  feme  plaintiff  in  action  to  recover  land  against  defendants  who 

claim  under  a  deed  alleged  to  have  been  made  by  her  and  her 
husband  to  the  ancestor  of  the  defendants  is  not  dis<iualified,  under 
Section  590  of  The  Code^  as  a  witness  to  prove  that  she  never 
appeared  before  the  officer  who  certified  the  probate  of  deed  al* 
leged  to  have  been  signed  by  her,  and  was  never  privily  ex- 
amined by  him,  such  officer  being  dead  and  no  repn^sentative 
being  a  party  to  the  action.  In  such  case,  however,  the  proof 
necessary  to  impeach  the  certificate  of  probate  should  be  strong, 
clear  and  convincing.     Ibid. 

5.  Where,  to  the  description  of  a  lot,  by  metes  and  bounds,  in  a 

deed,  were  added  the  words:  *'This  lot  is  known  as  Lot  No. 
13,  *  *  *  and  upon  this  lot  the  Hotel  Bethel  stands,"  and  it 
appeared  that  the  hotel  building  extended  over  the  line  and 
covered  a  part  of  Lot  No.  12 ;  Ueld^  that  no  part  of  Lot  No.  12 
passed  by  the  deed,  the  hotel  being  mentioned  only  as  a  further 
means  of  locating  Lot  No.  13.     Loan  Association  v.  Bethel,  344. 

DEED,  Absolute  on  Face : 

1.  A,  an  administrator,  having  license  to  sell  land  of  his  intestate, 

sold  and  conveyed  it  in  January,  1881,  to  H,  by  deed  absolute 
on  its  face,  and  co-incidentally  borrowed  11200  from  H  for  his 
own  use,  and  charged  himself  with  the  purchase  price.  In  Feb- 
ruary, 1890,  he  borrowed  another  sum  from  H,  who  then  gave 
him  a  bond  for  title,  agreeing  to  re-convey  the  land  to  A  upon 
the  repayment  of  the  aggregate  of  the  two  loans.  In  January, 
1894,  H  having  loaned  other  sums  to  A,  they  had  a  settlement, 
whereby  H  surrendered  all  of  A*s  notes,  and  A  agreed  to  surren- 
der the  bond  for  title,  which  he  subsequently  did.  A  was  not 
indebted  to  others  in  1881.  The  deed  to  H  was  not  recorded 
until  1893,  before  which  time  A  became  largely  indebted  ;  Held, 
that  the  deed  so  made  to  H  was  not,  as  to  the  administrator's 
creditors,  a  mortgage  (since  upon  repayment  of  the  loan  the 
land  would  have  reverted  to  A),  but  a  resulting  tnist  in  favor  of 
A,  subject  to  the  repayment  of  the  loans,  arose  from  the  convey- 
ance.    Gorrell  v.  Alspaugh,  362. 

2.  The  giving  of   the  title  bond  by  H  to  A,  in  1890,  was  only  a 

written  declaration  of  the  original  trust,  and  did  not  change  its 
nature.     Ibid. 

3.  Such  trust  could  not  have  been  sold  under  execution  against  A, 

nor  could  it  have  been  subjected  to  the  payment  of  existing 
debt«,  except  by  an  action  in  the  nature  of  a  bill  in  equity,  and 
in  that  event  the  land  would  have  been  liable  for  the  existing 
equity  of  H.     Ibid. 
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4.  While  an  equitable  interest  in  land  may  not  be  transferred  by 
parol,  it  may  be  abandoned  or  released  to  the  holder  of  the  legal 
title  by  matter  in  paU,  provided  such  intention  is  clearly 
shown ;  hence,  the  settlement  made  in  1894  between  H  and  A, 
being  in  good  faith,  extinguished  A*s  equitable  rights  and  vested 
in  H  a  fee  simple  title.    Ihid. 

DEED,  Delivery  of: 

1.  When  the  maker  of  a  deed  delivers  it  to  some  third  party  for  the 

grantee,  parting  with  the  possession  of  it,  without  any  condition 
or  any  direction  to  hold  it  for  him,  and  without  in  some  way 
reserving  the  right  to  repossess  it,  the  delivery  is  complete  and 
the  title  passes  at  once,  although  the  grantee  may  be  ignorant  of 
the  facts,  and  no  subse<iuent  act  of  the  grantor  or  any  one  else 
can  defeat  the  effect  of  such  delivery.     Robbhis  v.  Rascoe,  79. 

2.  Where  a  donor  signed  and  sealed  a  deed  of  gift  and  delivered  it  to 

a  deputy  of  the  Superior  Court  Clerk  with  instructions  to  have 
it  proved  by  the  subscribing  witness  before  the  Clerk,  who  waa 
then  absent,  and  to  have  it  registered,  and  shortly  after,  and  be- 
fore probate,  the  maker  took  the  deed  from  the  deputy,  saying 
he  had  changed  his  mind  about  the  delivery  owing  to  some  dis- 
pleasing conduct  of  the  grantee ;  Heldf  that  the  delivery  waa 
complete  on  delivery  to  the  deputy,  notwithstanding  the  fact  that 
the  grantee  knew  nothing  of  the  deed  until  after  its  recall.   Ibid. 

DEED  OF  MARRIED  WOMAN : 

1.  In  the  conveyance  of  land  by  a  wife  with  the  assent  of  her  hus- 

band, as  allowed  by  Section  6,  Article  10,  of  the  Constitution, 
the  husband  and  wife  should  execute  the  same  deed.  Green  v. 
Bennett,  SIM. 

2.  No  title  is  conveyed  by  a  married  woman's  deed  of  her  separate 

property  where  her  husband's  consent  thereto  was  not  proved 
and  recorded  until  after  the  death  of  the  wife.     Ibid. 

DEED  OF  TRUST : 

In  trust  deed  for  the  benefit  of  creditors,  the  trustee  is  agent  of 
both  creditor  and  debtor  and  must  exercise  his  discretion  in  a 
reasonable  and  intelligent  manner,  and  use  his  power  in  such  a 
way  as  neither  to  oppress  the  debtor  nor  sacrifice  the  estate. 
Hinton  v.  Prttchard,  1. 

DEFECTIVE  SERVICE,  96. 
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DEFENCE : 

The  failure  to  establish  a  cartway  according  to  law  is  a  matter  of 
defence  to  be  pleaded  on  the  trial  of  an  indictment  for  breaking 
down  a  gate  across  it.    State  v.  Combs.  607. 

DEFENCE,  Validity  of  on  Motion  to  Set  Aside  Judgment,  167. 

DELIVERY  OF  DEED,  What  Constitutes :     (See  "  Deed,  Delivery 

OP.") 

DEMURRER : 

1.  The  objection  that  a  complaint  is  ''argumentative,  hypothetical 
and  in  the  alternative,"  cannot  be  made  by  demurrer,  but  must 
be  taken  advantage  of  by  a  motion,  before  answering  or  demur- 
ring, for  a  repleader  and  to  make  the  complaint  more  specific. 
Daniels  v.  Fowler,  14. 

2.  An  irregularity,  such  as  want  of  registration,  will  not  invalidate  a 

Constable's  bond,  and,  if  such  irregularity  existed,  it  cannot  be 
objected  to  by  a  demurrer  to  a  complaint  in  an  action  on  the 
bond,  but  must  be  set  up  in  the  answer.     Warren  v.  Boyd^  56. 

3.  Where  a  complaint  in  an  action  for  negligence  was  defective  in  not 

definitely  and  sufficiently  setting  out  the  negligence  complained 
of,  objection  thereto  should  have  been  taken,  not  by  demurrer, 
but  by  motion  to  have  the  plaintiff  make  his  complaint  more 
definite.     Allen  v.  Railway  Co.,  548. 

DESCRIPTION  IN  DEED: 

1.  In  a  deed  by  one  of  four  devisees  to  a  stranger  the  specific  deecrip* 

tion  of  the  land  by  metes  and  bounds  was  immediately  followed 
by  the  words,  "or  the  one-fourth  part  of  all  the  land  that  my 
father  M.  died  seized  and  possessed  of;'*  Hdd,  that  the  adden- 
dum to  the  specific  description  did  not  control  the  latter  so  as  to 
create  a  tenancy  in  common  in  other  land  devised  by  the  de- 
ceased.    Midgett  v.  Twiford,  4. 

2.  Where,  to  the  description  of  a  lot,  by  metes  and  bounds,  in  a  deed, 

were  added  the  words :  "  This  lot  is  known  as  Lot  No.  13,  *  *  * 
and  upon  this  lot  the  Hotel  Bethel  stands,*'  and  it  appeared  that 
the  hotel  building  extended  over  the  line  and  covered  a  part  of 
Lot  No.  12  ;  Heldy  that  no  part  of  Lot  No.  12  passed  by  the  deed, 
the  hotel  being  mentioned  only  as  a  further  means  of  locating 
Lot  No.  13.     Loan  Association  v.  Bethel,  344. 
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DEVISE  : 

1.  A  devise  of  land  to  F  was  accompanied  by  the  declaration  that 

if  it  "  should  at  any  time  be  subjected,  by  process  of  law,  to  the 
debts  of  F,  then  his  estate  therein  shall,  eo  instarUx,  cease." 
A  judgment  was  obtained  against  F,  on  which  an  execution 
was  issued,  and  his  homestead  exemption  of  $1,000  laid  oflf  in 
other  lands.  The  execution  was  then  returned  with  the  en- 
dorsement, " No  property  found  after  said  homestead  laid  off.'* 
Held,  that  as  there  was  no  attempt  or  purpose  shown  to  subject 
the  devised  land,  by  process  of  law,  to  the  satisfaction  of  the 
creditor's  debt,  there  was  no  forfeiture  of  the  estate  as  provided 
for  by  the  will.     Bryan  v.  Dunn,  36. 

2.  Where  a  testator  provided  in  his  will  that  his  estate  should  be 

managed  by  his  daughter  L  alone  during  her  life,  and  at 
her  death  iby  his  daughter  P,  if  she  should  survive  L,  {un- 
til the  death  of  his  last  single  daughter,  who  had  never  mar- 
ried, and  further  provided  for  its  division  at  the  death  or  mar- 
riage of  his  last  single  daughter  among  such  of  his  children  as 
should  never  marry  after  the  making  of  the  will,  and  L  sur- 
vived the  other  unmarried  daughters;  Held,  that  no  estate 
vested  in  the  unmarried  daughters  before  their  death.  Riggan 
V.  Lamkiny  44. 

3.  The  rule  in  Shelley's  Case,  though  antiquated  and  based  upon 

reasons  which  have  long  ceased  to  exist,  is  in  force  in  North  Car- 
olina ;  and,  hence,  a  devise  to  a  person  *^  during  his  natural 
life  and  at  his  death  to  his  bodily  heirs,"  vests  in  him  a  fee 
simple  estate.     Chambhe  v.  Brovghion,  170. 

DEVISAVIT  VEL  NON,  Trial  of  Issue  of,  270. 

DISCRETION  OF  JUDGE,  270. 

1.  The  Court  may,  in  its  discretion,  allow  an  answer  to  be  filed  after 

the  expiration  of  the  time  limited  therefor.  Bailey  v.  Commis- 
sianers,  388. 

2.  This  court  will  not  interfere  with  the  discretion  of  a  trial  judge  in 

setting  aside  a  verdict  as  being  against  the  weight  of  evidence. 
Edwards  v.  Phifer,  405. 

3.  Where  a  trial  is  granted  by  this  court  in  an  action  for  damages, 

but  the  answer,  to  the  i*sue  as  to  damages  is  not  complained  of, 
it  is  in  the  discretion  of  the  trial  judge  as  to  whether,  on  a  new 
trial,  the  issue  as  to  damages  shall  be  retried.  liiltenhoiLse  v. 
Street  Railway  Company,  544. 
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4.  The  refusal  of  a  trial  judge  to  grant  a  severance  in  the  trial  of  two 

defendants  is  a  matter  of  discretion  and  not  reviewable  on  ap- 
peal.    State  V.  Moore  (James)  j  570. 

5.  Comments  of  counsel,  in  the  argument  to  a  jury,  are  under  the 

supervision  of  a  trial  judge,  and  this  court  will  not  interfere 
with  the  exercise  of  his  discretion  unless  it  plainly  appears  that 
he  has  been  t^o  vigorous  or  too  lax  in  exercising  it  to  the  detri- 
ment of  the  parties.     State  v.  CrainCy  601. 

DISCRETION  OF  TRUSTEE : 

In  trust  deed  for  benefit  of  creditors,  the  trustee  is  agent  of  both 
creditor  and  debtor  and  must  exercise  his  discretion  in  a  reason- 
able and  intelligent  manner,  and  use  his  power  in  such  a  way  as 
neither  to  oppress  the  debtor  nor  sacrifice  the  estate,  Hirdon  v. 
Prit  chard  y  1. 

DISSOLUTION  OF  COPARTNERSHIP: 

1.  In  order  to  relieve  a  retiring   partner  from  liability  for  subse- 

quent transactions  by  the  continuing  member,  it  is  necessary 
to  give  public  notice  of  the  dissolution.  Alexander  v.  Harkins, 
452. 

2.  Where  no  public  notice  of  the  dissolution  of  a  firm  was  given, 

and  shortly  after  the  dissolution  the  continuing  member  had  a 
transaction  with  a  person  who  knew  the  parties  had  been  part- 
ners and,  believing  they  were  still  such,  extended  credit  to  what 
she  thought  was  a  partnership ;  Heldy  that  the  retiring  partner 
was  liable  for  the  debt.     I  hid. 

DIVESTING  TITLE,  36. 

DIVORCE  A  VINCULO  MATRIMONII : 

Upon  the  granting  of  an  absolute  divorce,  all  rights  arising  out  of  the 
marriage  cease  and  determine  {Code,  Section  1295),  and  hence  the 
Court  has  no  power  in  such  cases  to  allow  permanent  alimony. 
Duffy  V.  Dnffyy  346. 

DRAINING  SWAMP  LAND  : 

1.  The  privilege  or  easement  of  the  upper  tenant  to  carry  ofi'the  sur- 
face water  in  its  natural  course,  under  reasonable  limitations,  and 
the  subserviencv  of  the  lower  tenant  to  this  easement,  are  the 
natural  incidents  to  the  ownership  of  land.  Mizell  v.  McGowan 
134. 
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2.  The  owners  of  swamps,  whose  waters  naturally  flow  into  natural 
water  courses,  can  make  such  canals  as  are  necessary  to  drain  them 
of  the  water  naturally  flowing  therein,  although  in  doing  so  the 
flow  of  water  in  the  natural  water-course  is  increased  and  accele- 
rated so  that  the  water  Is  discharged  on  the  land  of  an  abutting 
owner.     J  bid. 

DYING  DECLARATIONS .  ' 

1.  Where  decea^^ed  made  statements  in  contemplation  of  impending 

death,  such  declarations  did  not  subsequently  become  incompe- 
tent because,  contrary  to  his  expectations,  he  lived  five  months 
afterwards.     StcUe  v.  CrainCj  001. 

2.  On  the  trial  of  the  defendant  for  murder,  an  affidavit  made  by  the 

deceased  before  a  magistrate  immediately  after  receiving  wounds 
from  which  he  subsequently  died,  was  admissible  as  corrobora- 
tive of  the  declarations  made  on  the  same  afternoon,  in  contem- 
plation of  death,  although  he  expressed  no  expectation  of  death 
at  the  time  of  making  such  affidavit.     Ibid. 

EARNINGS  OF  WIFE,  341. 

EASEMENT. 

1.  The  privilege  or  easement  of  the  upper  tenant  to  carry  off  the  sur- 

face water  in  it8  natural  course,  under  reasonable  limitations,  and 
the  subserviency  of  the  lower  tenant  to  this  easement,  are  the 
natural  incidents  to  the  ownership  of  land.  Mizell  v.  McGowan, 
134. 

2.  Generally,  the  right  which  railroad  companies  acquire  in  lands 

condemned  or  purchased  for  their  right  ot  way  amounts  to  an 
easement  only  and  not  to  the  purchase  of  the  estate  of  the  owner 
therein.     Railroad  Company  v.  Sturgeon,  225. 

3.  While  land  included  in  the  right  of  way  of  a  railroad  company, 

not  necessary  for  the  purposes  of  the  company,  may  be  cultivated 
by  the  servient  owner,  the  crop  must  not  be  of  such  inffammable 
or  combustible  nature,  when  matured  or  maturing,  as  to  endan- 
ger the  safety  of  the  company's  passengers  or  cause  injury  to  ad- 
joining lands  in  case  of  ignition  of  such  crops  by  sparks  from  the 
company's  engines,  for,  in  such  case,  the  company  would  have 
the  right  to  enter  and  remove  such  crops.     Ibid. 

4.  A  railroad  company's  right  to  discharge  its  ditches  on  adjacent 

lands  is,  in  effect,  an  eanement  appurtenant  to  the  right  of  way, 
for  which  payment,  as  permanent  damage,  may  be  required  by 
the  owner  of  the  servient  e^tite.     Beach  v.  Railroady  498. 
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ELECTION,  in  Trial,  by  State  : 

While  the  rule  is  that  where  the  State  charges  one  offence  and  proves 
other  offences  of  the  same  kind,  the  defendant  may  require  an 
election  at  the  close  of  the  State's  evidence  as  to  which  it  will  rely 
upon,  yet  where  the  same  offence  is  proved  at  different  intervals 
by  different  witnesses,  he  is  not  entitled  to  demand  an  election  on 
the  part  of  the  State.    Staie  v.  Boggan,  590. 

ELECTIONS : 

1.  Where  a  registrar  of  election  registers  a  person  entitled,  under  the 

Constitution  and  laws,  to  vote  but  through  inadvertence  or  finaud 
fails  to  administer  the  oath  required  to  be  administered,  such 
person  shall  not  be  for  that  reason  deprived  of  his  vote.  Qairm 
V.  LaUimore,  426. 

2.  Where  a  person  entitled,  under  the  Constitution  and  laws,  to  be 

registered  as  a  voter,  was  registered  by  one  with  whom  the  regis- 
trar left  the  books  and  such  registration  was  accepted  as  sufficient 
by  the  registrar  and  acted  on  by  the  judges  of  election,  the  vote 
of  such  person  will  not  be  rejected  for  such  irregularity.    Ibid. 

3.  Where  qualified  voters  living  near  the  dividing  line  of  two  town- 

ships, which  line  was  not  definitely  located,  in  good  faith  regis- 
tered and  voted  in  the  township  in  which  they  did  not  actually 
reside,  but  it  appeared  that  they  had  listed  their  property  for 
taxation,  sent  their  children  to  school,  and,  for  many  years  pre- 
vious, had  registered  and  voted  in  the  same  township ;  HM^ 
that  the  votes  of  such  electors,  having  been  cast,  must  be  counted. 
(Harris  v.  Scarborough,  110  N.  C.  232,  overruUd,)    Ibid. 

4.  Where  the  judges  of  an  election  received  the  ballot  of  a  person 

entitled,  under  the  Constitution  and  laws,  to  vote,  who  had,  in 
proper  time,  presented  himself  for  registration  and  taken  ihe  re- 
quired oath,  but  whose  name,  through  the  inadvertence  or  fiiult 
of  the  registrar,  had  not  been  entered  on  the  registration  books  ; 
Heldf  that  the  vote  of  such  person  must  be  counted.    Ibid. 

5.  Where  a  person    otherwise  legally  qualified,  who  had  not  been 

allowed  to  register  because  at  that  time  he  had  not  been  a  resi- 
dent of  the  State  for  one  year,  but  who  became  qualified  in  that 
respect  on  or  before  the  day  of  election,  asked  to  be  allowed  to 
register  on  election  day  and  tendered  his  ballot,  which  was  re- 
fused ;  Heldy  that  such  vote  should  have  been  reeeived  and  should 
l>e  counted  for  the  candidate  for  whom  he  proposed  to  vote. 
Ibid. 

6.  The  declaration  of  the  result  of  an  election  by  the  judges  of  elec- 

tion, after  a  count  of  the  ballots  by  them,  is  prima  facie  evidence 
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of  the  correctness  of  the  count  until  rebutted  by  proper  and  com- 
petent evidence.    Ibid, 

7.  Where,  at  the  close  of  an  election  in  a  township,  the  judges 
counted  the  ballots  and  officially  declared  the  result,  the  correct- 
ness of  such  count  and  declaration  is  not  rebutted  by  the  intro- 
duction, in  evidence,  of  a  tally  sheet  showing  a  different  result 
which  was  kept  overnight  and  during  the  day  following  the  elec- 
tion in  a  public  office,  where  any  one  could  have  access  to  it  and 
which  bears  signs  of  having  been  tampered  with.     Ibid. 

EMPLOYMENT,  Scope  of : 

Where  plaintiff  was  employed  as  a  bookkeeper  and  *'to  make  him- 
self generally  useful,'*  during  reconstruction  of  a  hotel  building, 
the  fact  that  he  occasionally  did  manual  labor  during  the  re- 
modeling does  not  entitle  him  to  a  mechanic's  lien,  such  manual 
work  not  being  within  the  scope  of  his  employment.  Nash  v. 
Southwick,  459. 

ENTRY  OF  OYSTER  BEDS,  Action  by  State  to  Vacate,  19. 

EQUATION  OF  TAXATION,  180. 

EQUITABLE  ACTION  : 

While  a  party  may,  under  the  present  practice,  unite  legal  and  equi- 
table grounds  of  action  or  defense,  they  must  be  clearly  set  up 
in  the  pleading.    Adams  v.  Hayes^  383. 

EQUITIES,  Adjustment  of : 

Where,  in  an  action  by  a  purchaser  of  land  at  a  junior  mortgage 
sale  against  the  mortgagor,  defendant  pleaded  that  the  debt  had 
been  fully  paid  before  foreclosure,  and  the  junior  mortgagee, 
upon  being  made  a  party  defendant,  denied  the  answer,  alleged 
the  validity  of  the  sale  and  asked  for  an  apportionment  of  the 
proceeds ;  Heldj  that  the  court  could,  in  such  action,  adjust  the 
equities  between  the  defendants,  and,  on  giving  judgment  for 
the  plaintiff  for  possession  of  the  land,  render  judgment  in  favor 
of  the  mortgagor  against  the  mortgagee  for  the  surplus  in  his 
hands.     Bobbiii  v.  Stantony  253. 

ESCHEAT  : 

Upon  the  dissolution  or  extinction  of  a  corporation  for  any  cause, 
real  proi)erty  conveyed  to  it  in  fee  does  not  revert  to  the  original 
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grantors  or  their  heirs,  and  its  personal  property  does  not  escheat 
to  the  State;  and  this  is  so  whether  or  not  the  duration  of  the 
corporation  was  limited  by  its  charter  or  general  statute.  [Fox 
V.  Horah,  '^6  N.  C,  358,  overruled.)     WUson  v.  Leary^  90. 

ESTATE  OF  DECEASED  PERSON : 

1.  Where  an  estate  of  a  deceased  person  is,  under  the  provisions  of 

the  will,  doing  business  under  a  certain  name  and  under  the 
conduct  of  the  executor  as  manager,  and  is  sued,  judgment  may 
be  rendered  against  the  concern  in  the  name  by  which  it  is  so 
sued,  as  well  as  against  the  manager,  but  not  against  the  estate, 
as  such,  so  as  to  acquire  a  lien  on  the  property  of  the  estate. 
Froeiich  v.  Trading  Co.y  39. 

2.  Where  a  will  authorizes  the  executor  to  conduct  and  wind  up 

the  business  of  the  testator,  and  gives  the  beneficiaries  the 
net  proceeds  only,  they  are  not  entitled  to  claim  exemptions 
against  judgments  for  liabilities  incurred  in  conducting  and  wind- 
ing up  the  business.      Ibid. 

ESTATE,  Vesting  of: 

Where  a  testator  provided  in  his  will  that  his  estate  should  be  man- 
aged by  his  daughter  L.  alone  during  her  life,  and  at  her  death 
by  his  daughter  P.,  if  she  should  survive  L.,  until  the  death  of 
his  last  single  daughter,  who  had  never  married,  and  further 
provided  for  its  division  at  the  death  or  marriage  of  his  last 
single  daughter  among  such  of  his  children  as  should  never 
marry  after  the  making  of  the  will,  and  L.  survived  the  other 
unmarried  daughters ;  Held,  that  no  estate  vested  in  the  unmar- 
ried daughters  before  their  death.     Riggan  v.  Lamkin^  44. 

ESTOPPEL : 

1.  Where,  in  a  proceeding  for  the  sale  of  land  for  assets,  the  infant 

heirs  of  decedent  through  their  guardian  ad  litem  admitted  the 
allegations  of  the  petition,  made  no  claim  to  a  homestead  and 
allowed  judgment  ordering  the  sale,  which  was  followed  by  a  sale 
and  payment  of  the  purchase  money,  they  are  estopped  by  the 
judgment  and  proceedings  thereunder  from  claiming  either  a 
homestead  in  the  land  or  the  payment  of  $1,000  out  of  the  pur- 
chase money  in  lieu  thereof.     Morrisett  v.  Ferehee,  6. 

2.  Where  a  judgment  of  foreclosure  was  rendered  in  an  action  in 

which  the  question  of  the  insanity  of  the  mortgagor  was  raised, 
the  mortgagor  is  estopped  thereby  and  such  judgment  cannot  be 
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collaterally  attacked  thereafter  on  the  ground  of  hie  insanity. 
Chamhlee  v.  BrovgfUon^  170. 

3.  Where  the  record  of  a  proceeding  to  sell  land,  as  the  property  of 

a  decedent,  to  make  assets  for  the  payment  of  his  debts,  recited 
that  "due  notice  had  been  given  to  all  parties  concerned," 
it  is  sufficient  to  estop  an  infant  heir  of  decedent  from  claiming 
the  land  as  his  heir  when  such  heir  had  a  general  guardian. 
Morrison  v.  Craven,  327. 

4.  Recitals  in  a  decree  for  the  partition  of  lands,  as  to  the  ownership 

thereof,  are  conclusive  upon  the  parties  to  such  proceedings  and 
all  persons  claiming  under  them.     Green  v.  Bennett ^  394. 

ESTOPPEL,  in  Pais : 

1.  In  order  that  a  representation  or  statement  as  to  an  intended  aban- 

donment of  an  existing  right  or  claim  to  property,  made  to  in- 
fluence another,  shall  become  an  estoppel,  it  must  appear  that 
the  person  has  acted  under  such  representation  to  his  injury. 
Rainey  v.  HineSy  376. 

2.  Plaintifif  and  one  T  agreed  to  exchange  lands.    T,  without  having 

obtained  a  deed,  sold  the  land  to  one  B,  who  gave  notes  and  a 
mortgage  on  the  land  as  security.  T  being  indebted  to  defen- 
dant, H  transferred  the  B  notes  to  H  who  brought  suit  against  B 
for  foreclosure,  obtained  judgment  and  had  a  commissioner  ap- 
pointed to  sell,  but  before  the  sale  went  to  the  plaintiff,  R,  who 
was  not  a  party  to  the  foreclosure  suit,  and  enquired  whether 
he  had  any  claim  against  the  land,  and  upon  his  assurance  that 
he  had  no  claim,  and  upon  his  advice  to  **  go  ahead  and  sell 
the  land,"  defendant  directed  the  commissioner  to  sell,  and 
bought  the  land,  though  he  knew  that  both  T  and  B  were  in- 
solvent, and  that  T  had  never  had  a  deed  from  R.  Plaintiff 
thereupon  brought  this  action  to  recover  possession  of  the  land, 
and  for  a  sale  thereof  to  reimburse  himself  for  exi)end  itures 
he  had  been  compelled  to  make  in  clearing  the  title  to  the  land 
which  he  had  taken  in  exchange  from  T ;  Heldy  that  no  injury 
resulted  to  {l  from  the  representation  of  R,  and  the  latter  is  not 
estopped  thereby.     Ibid. 

EVIDENCE : 

1.  Pleadings  as  euidetice  are  not  before  the  jury  and  cannot  be  referred 
to  or  commented  on,  as  such,  unless  they  have  been  introduced 
like  other  written  evidence.     Gossler  v.  Wood^  69. 
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2.  Where  a  complaint  contained  several  distinct  and  properly  num- 

bered allegations,  and  the  first  paragraph  of  the  answer  recited 
^Hhat  sections  1,  2,  3,  4  and  5  are  admitted,"  such  paragraph 
was  admissible  as  evidence,  when  offered  by  the  plaintiff,  without 
the  remaining  parts  of  the  answer  which  constituted  distinct 
issues  for  the  jury.  .  Ibid. 

3.  Where  a  motion  by  one  party  to  have  certain  evidence  introduced 

on  his  behalf  stricken  out  was  refused  on  the  objection  of  the 
adverse  party,  the  latter  cannot  assign  as  error  the  admission  of 
such  evidence.     Wilson  v.  Manufacturing  Company,  94. 

4.  A  deed  executed  by  a  testator  to  one  child  several  years  before  the 

date  of  his  will  and  having  no  connection  therewith,  is  not  ad- 
missible to  explain  the  terms  of  a  devise,  contained  in  the  will, 
to  another  child.     Chamblet  v.  Broughton,  170. 

5.  In  the  trial  of  an  issue  as  to  the  insanity  of  a  mortgagor,  evidence 

that,  at  the  time  of  former  proceedings  against  him  for  the  fore- 
closure of  a  mortgage,  he  was  in  poor  health  and  could  not  at- 
tend to  ordinary  business  and  occasionally  had  fits  and  spasms 
and  had  been  declared  an  inebriate,  was  insufficient  to  go  the 
jury.     Ibid. 

6.  Where,  in  the  trial  of  an  issue  deviaavii  vel  non,  the  examination 

in  chief  of  a  subscribing  witness  to  a  will  was  confined  to  the 
execution  of  the  instrument,  it  was  not  proper,  on  cross-exami- 
nation, to  ask  him  as  to  statements  alleged  to  have  been  made 
by  him  respecting  the  mental  capacity  of  the  decedent  Cren- 
shaw V.  Johnson,  270. 

7.  Testimony  concerning  statements  made  by  a  deceased  witness  to  a 

will  as  to  the  mental  capacity  of  the  testator,  being  hearsay,  is 
not  admissible  on  a  trial  of  an  issue  demsavU  vel  non.    Ibid. 

8.  Upon  the  trial  of  an  issue  of  devisavU  vel  non,  after  the  filing  of  a 

caveat,  the  instrument,  though  it  has  not  been  probated,  can  be 
admitted  as  evidence.     Ibid. 

9.  Where,  in  the  trial  of  an  issue  as  to  the  validity  of  a  will,  the  pro- 

pounder  was  not  examined  by  either  party,  and,  upon  comment 
by  the  counsel  of  the  caveator  as  to  his  failure  to  testify,  a  con- 
tention arose  between  counsel  whether  the  propounder,  being 
named  as  executor  in  the  will,  was  competent  under  Section  590 
of  The  Code,  it  was  not  error  to  refuse  to  give  an  instruction,  re- 
quested by  the  counsel  for  the  caveator,  after  the  argument,  that 
the  executor  was  a  competent  witness.    Ibid. 

10.  Where,  in  an  action  on  a  note,  the  defendant  admits  its  execution 
and  the  plaintiff  produces  it  on  the  trial,  the  presumption  raised 
by  the  law  that  the  plaintifi  is  the  rightful  owner,  is  not  re- 
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butted  by  the  defendant's  denial  of  such  ownership  in  the  an- 
swer.    Causey  v.  Snow,  279.  » 

11.  Where,  pending  an  action  to  recover  for  damage  done  to  a  lot 

of  tobacco  which  plaintiff  had  bought  and  paid  for  under  a  guar- 
antee of  soundness  by  defendants,  an  agreement  was  entered  into 
adjusting  the  amount  of  damage  per  pound  which  plaintiff  should 
recover,  if  entitled  to  recover  at  all,  said  agreement  to  be  with- 
out prejudice  to  either  party ;  Heldy  that  such  agreement  was 
not  an  offer  of  compromise  in  the  meaning  of  Section  573  of 
The  Code,  and  was  admissible  on  the  trial  of  the  action  to  de- 
termine the  amount  of  plaintiff's  recovery.  Garrett  v.  Pegram, 
288. 

12.  Where,  in  the  trial  of  an  action  to  set  aside  a  sale  as  fraudulent 

it  appeared  that  the  relation  of  the  parties  to  the  sale  was  not 
such  as  to  raise  a  presumption  of  fraud,  the  burden  of  proving 
fraudulent  intent  was  properly  put  upon  the  plaintiff.  Trust  Co, 
v.  ForbeSy  355. 

13.  Where,  in   the  trial  of  an  action  to  set  aside  a  sale  as  fraudulent, 

the  trial  judge,  in  reciting  the  several  grounds  on  which  the  jury 
might  find  a  sale  void,  as  in  fraud  of  grantor's  creditors,  inad- 
vertently used  the  conjunction  ^'and,"  but  in  a  subsequent  pait 
of  the  charge  stated  the  grounds  properly,  connecting  them  with 
the  diqunctive  **  or  ;"  Held,  that  the  error  was  cured.  Ibid. 

14.  In  the  trial  of  an  action  on  a  note  given  by  C,  defendant's  in. 

testate,  to  M,  endorsed  by  M  to  plaintiff,  which  purported  on  its 
fiEice  to  be  for  the  balance  due  plaintiff  for  land,  it  appeared  that 
plaintiff  contracted  to  sell  the  land  to  D,  and  Ufok  notes  for  the 
purchase  money,  retaining  title,  and  that  D  contracted  to  sell  the 
land  to  C,  who  agreed  to  pay  to  plaintiff  the  balance  due  him ; 
and  that  plaintiff  had  agreed  with  D  to  make  conveyance  to  whom- 
soever he  might  direct,  and  subsequently  conveyed  to  C's  wife 
by  a  deed  in  which  D  and  wife  joined,  and  which  recited  that 
the  several  contracts  had  been  complied  with.  On  a  former  trial 
of  the  action  C  had  testified  that  the  note  sued  on  was  given  in 
payment  of  the  balance  due  to  plaintiff  for  the  land  and  settled 
the  matter  with  him.  Evidence  was  also  admitted  that  a  mort- 
gage, which  was  on  the  land  at  the  time  of  the  various  contracts 
concerning  the  land,  had  been  marked  satisfied  on  the  records  ; 
Held,  that  neither  the  deed  so  executed  by  plaintiff  and  D  to 
C,  nor  the  cancellation  of  the  mortgage,  nor  the  said  several  con- 
tracts between  the  parties  should  have  been  received  as  evi- 
dence of  payment  of  the  note  sued  on,  although  the  latter  were 
relevant  to  explain  the  reason  for  the  execution  of  such  note. 
Roberts  v.  Cockej  465. 
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15.  Where,  in  the  trial  of  an  action  for  injuries,  it  became  material  to 

show  the  location  of  a  path  existing  two  years  before  the  trial  at 
the  time  of  and  on  the  lot  where  the  accident  occurred,  there  was 
evidence  of  changes  in  the  situation  and  that  the  lot  had  been 
fenced  shortly  after  the  accident,  a  photograph  of  the  location, 
taken  just  before  the  trial,  was  properly  rejected  as  evidence,  it 
being  inadmissible,  whether  offered  as  substantive  evidence  or  as 
an  unauthorized  map.     Hampton  v.  Railroad  Company,  534. 

16.  In  the  trial  of  an  action  for  injuries  caused  by  the  derailing  of  a 

street  car  because  of  excessive  speed  in  ^oing  down  a  steep  grade, 
statements  made  to  a  witness  by  the  motorman  of  the  street  rail- 
way company,  immediately  preceding  the  accident,  as  to  the  con- 
dition of  the  track  and  the  want  of  sand  and  as  to  the  car  being 
overloaded  and  behind  time,  were  competent  as  part  of  the  res 
gestae  and  also  as  fixing  the  company  with  knowledge  of  facts  re- 
quiring a  greater  degree  of  care  and  providence  than  ordinary. 
Witsel  V.  Street  Railway  Co. ,  557. 

17.  In  an  indictment  for  bigamy  the  first  wife  of  the  defendant  is  a 

competent  witness  to  prove  the  marriage,  public  cohabitation 
as  man  and  wife  being  public  acknowledgments  of  the  relation, 
and  not  coming  within  the  nature  of  confidential  relations  which 
the  policy  of  the  law  forbids  either  to  give  in  evidence.  StcUe  v. 
Melton,  591. 

18.  The  record  book  of  marriages  for  the  county  is  admissible  to  prove 

a  marriage.     Ibid. 

19.  The  original  marriage  license  signed  by  the  justice  solemnizing  the 

marriage  is  admissible  to  prove  a  marriage,  though  neither  the 
justice  nor  the  witnesses  attesting  the  certificate  as  being  present 
at  the  marriage  are  present  in  court.     Ibid. 

20.  In  the  trial  of  an  indictment  for  bigamy,  the  admission  by  defend- 

ant of  his  former  marriage  is  competent  evidence  against  him, 
though  such  statement  may  have  referred  to  the  relations  which 
he  and  his  former  wife  sustained  to  each  other,  as  man  and  wife, 
in  slavery  times.     Ibid. 

21.  Where  a  defendant  charged  with  bigamy,  upon  the  preliminary 

examination  before  a  justice  of  the  peace,  and  after  being  cau- 
tioned that  his  statements  could  be  used  against  him,  stated  that 
he  had  been  married  to  his  former  wife  while  a  slave  in  South 
Carolina,  had  children  by  her  and  was  subsequently  married  in 
North  Carolina  to  his  present  wife,  such  admissions  were  compe- 
tent to  go  the  jury,  on  his  trial  in  the  Superior  Court,  as  to  his 
guilt.     Ibid. 
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22.  Where,  on  the  trial  of  a  defendant  for  bigamy,  one  witness  testi- 

fied that  the  defendant  had  been  married  to  his  first  wife  thirty- 
nine  years  and  had  admitted  two  years  before  the  trial  that  he 
had  another  wife  living,  and  it  appeared  that  the  defendant  had 
testified  on  the  preliminary  examination  before  a  justice  of  the 
peace  to  such  first  marriage  while  he  and  she  were  slaves,  it  was 
proper  to  refuse  an  instruction  that,  on  the  evidence,  the  jury 
could  not  convict.     Ibid. 

23.  When  a  person  riding  on  a  hand-car  with  a  section-master  is  injured 

bv  collision  with  a  train,  a  conversation  after  the  accident  be- 
tween  the  section-master  and  the  conductor  of  the  colliding  train 
is  admissible  as  a  part  of  res  gestae.     Willis  v.  RaUroady  508. 

24.  In  the  trial  of  an  action  for  injuries  to  a  person  hurt  while  riding 

on  a  hand  car  in  use  by  the  section-master  of  a  railroad,  it  was 
competent  for  the  defendant  company  to  show  the  limited 
authority  of  a  section-master  under  the  printed  rules  of  the  com- 
pany.    Ibid. 

25.  Where  decease<i  made  statements  in  contemplation  of  impending 

death,  such  declarations  did  not  subsequently  become  incompe- 
tent because,  contrary  to  his  expectations,  he  lived  five  months 
afterwards.     State  v.  Craine^  601. 

26.  On  the  trial  of  a  defendant  for  murder,  an  afiidavit  made  by  the 

deceased  before  a  magistrate  immediately  after  receiving  wounds 
from  which  he  subsequently  died,  was  admissible  as  corrobora- 
tive of  declarations,  made  on  the  same  afternoon,  in  contempla- 
tion of  death,  although  he  expressed  no  expectation  of  death  at 
the  time  of  making  such  afiidavit.     Ibid. 

27.  The  presumption  of  guilt  that  the  law  raises  from  recent  pos- 

session of  stolen  property,  is  strong,  slight  or  weak,  according  to 
the  particular  facts  surrounding  a  given  case.  State  v.  McRae, 
608. 

28.  A  charge  of  '* needlessly  acting  in  a  cruel  manner  by  killing'* 

chickens  is  a  sufficient  charge  of  cruelty  and  is  sustained  by  un- 
controverted  proof  of  impaling  one  chicken  on  a  sharp  stick  and 
beating  a  hen  to  death.     Stale  v.  Neal^  613. 

EVIDENCE,  Sufficiency  of: 

1.  Where  there  is  no  evidence,  or  a  mere  scintilla  of  evidence,  or 
the  evidence  is  not  sufficient,  in  a  just  and  reasonable  view  of  it 
to  warrant  an  inference  of  any  fact  in  issue,  the  Court  should 
direct  a  verdict  against  the  party  upon  whom  the  anus  of  proof 
rests.     Spruill  v.  Life  Insurance  Co.j  141. 
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2.  An  exception  that  there  is  not  sufficient  evidence  to  go  to  the 
jury  must  be  taken  before  verdict,  in  order  that  the  defect  can 
be  supplied  if  possible.    State  v.  Harris^  577. 

EXECUTION,  36. 

EXECUTION   AFTER     ISSUANCE    BUT    BEFORE    SERVICE   OF 
RESTRAINING  ORDER: 

Where,  in  an  action  to  enjoin  an  execution  sale  on  the  ground  of 
fraud  in  the  confession  of  the  judgment,  the  judgment  debtor 
and  creditor  and  the  sheriff  are  parties,  and  the  sheriff  sells  the 
property  to  the  judgment  creditor  after  a  restraining  order  is  is- 
sued, but  before  it  is  served,  the  purchaser  acquires  no  title  and 
may  be  ordered  to  deliver  the  goods  to  a  receiver  pending  the 
action.    Stem  v.  Austemj  107. 

EXECUTORY  CONTRACT : 

1.  Contract  for  specific  articles  to  be  thereafter  manufsu^tured  and  de- 

livered is  executory,  and  no  title  to  the  articles  passes  until 
finished  and  delivered,  and  the  buyer  has  no  title  to  or  interest 
in  the  material  used.     Heiser  v.  Mears^  443. 

2.  Where  the  buyer  countermands  his  order  for  goods  to  be  manu- 

factured for  him  under  an  executory  contract,  before  the  goods 
are  finished,  it  is  notice  to  the  other  party  that  he  elects  to  re- 
scind his  contract  and  submit  to  the  legal  measure  of  damages 
resulting  from  the  breach.     Ibid. 

3.  Where  an  executory  contract  for  the  manu&cture  of  goods  is  re- 

scinded by  the  buyer  before  the  work  is  finished,  the  measure  of 
damages  is  the  difference  between  the  contract  price  and  the 
market  value  of  the  goods  at  the  time  of  the  breach.     Ibid. 

EXECUTOR  NAMED  AS  TRUSTEE  IN  WILL : 

1.  Where  an  executor  in  a  will  is  thereby  also  appointed  a  trustee 

and  renounces  or  dies,  the  administrator  cum  testarnnito  annexo 
appointed  in  his  stead  succeeds  to  the  trusteeship,  and  hence  an 
appointment  by  the  clerk  of  the  court  of  a  trustee  in  place  of 
the  executor  is  void  and  clothes  the  appointee  with  no  power. 
Clark  V.  Peebles,  31. 

2.  In  such  case  payments  of  the  body  of  the  trust  fund  made  by  the 

administrator  d.  b.  n.  c.  t.  a.  to  the  cestui  que  trust  (who  was  to 
receive  the  income  only)  and  to  the  alleged  trustee  acting  under 
the  clerk's  appointment  were  not  valid  payments,  and  the  ad- 
ministrator c.  t.  a.  is  not  entitled  to  credit  therefor. 
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EXECUTORS,  Purchase  of  Decedent's  Land  by : 

1.  Where  execators,  fally  empowered  by  the  will  to  make  sales  of 

lands  for  division  of  the  proceeds  among  the  devisees,  sold  to 
third  persons,  who  purchased  for  the  benefit  of  the  executors, 
and  then  instituted  an  action  in  the  Superior  Court  against  the 
devisees  to  have  such  sales  confirmed ;  Held,  that  the  court  will 
not  entertain  jurisdiction  of  such  action.    Shute  v.  Austin,  440. 

2.  A  purchase  of  testator's  land  by  executors,  at  their  own  sale, 

whether  directly  or  indirectly,  and  however  fair,  is  fraudulent 
in  law.    Ibid. 

EXCEPTIONS : 

1.  A  **  broadside  "  exception  to  the  charge,  without  pointing  out 

the  error  complained  of,  will  not  be  considered.  Hampton  v. 
Railroad  Company,  534. 

2.  A  *'  broadside  "  exception  *'  to  the  charge  as  given  "  will  not  be 

considered.  Stale  v.  Moore  (James),  570.  BumeU  v.  Railroad 
Company,  517. 

3.  An  exception  for  omission  to  charge  must  be  made  before  verdict ; 

otherwise  as  to  exceptions  for  errors  in  the  charge  which,  if 
taken  specifically,  may  be  made  within  ten  days  after  the  ad- 
journment of  the  court.     State  v.  Harris,  577. 

4.  An  assault  made  from  behind  and  in  such  a  manner  as  to  prevent 

the  person  assaulted  from  knowing  who  his  assailant  is,  or  that 
the  blow  is  about  to  be  struck,  is  a  secret  assault.     Ibid. 

5.  No  appeal  lies  from  an  order  passing  on  referee's  report  and  re- 

committing it  for  correction,  but  if  an  exception  be  noted  to  the 
ruling,  it  can  be  heard  on  the  appeal  from  the  final  judgment. 
Alexander  v.  Alexander,  472. 

6.  An  appeal  taken  from  an  interlocutory  order,  but  abandoned  be- 

cause prematurely  taken,  will  operate  as  an  exception  to  such 
order  upon  an  appeal  from  the  final  judgment.     Ibid. 

EXCEPTION  TO  REFEREE'S  REPORT,  446. 

EXPERTS  : 

Where,  on  the  trial  of  an  action,  there  was  no  evidence  to  show  any 
impairment  of  plaintiff's  hearing,  it  was  error  to  admit  a  hypo- 
thetical question  to  a  physician  as  to  the  cause  of  an  injury  com- 
plained of  in  the  action,  which  question  was  based  upon  plain- 
tiff's **  sight  and  hearing  being  impaired."  Burnett  v.  Railroad 
Company,  517. 
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EXPRESS  COMPANY,  Liability  of: 

Where  an  express  bill  of  lading  contained  a  stipulation  that  the  com- 
pany should  not  be  liable  for  loss  or  damage,  unless  demand 
therefor  should  be  made  within  thirty  days  from  the  date  of  the 
bill  of  lading,  and  the  company  instructed  its  agents  not  to  re- 
turn undelivered  packages  until  the  expiration  of  thirty  days 
from  their  arrival  at  their  destination ;  Heldf  that  the  stipula- 
tion was  unreasonable  and  void.  Dixie  Cigar  Co.  v.  Express  Co., 
348. 

FALSE  ARREST,  Action  for,  56. 

1.  A  plaintiff  in  an  action  for  injuries  resulting  from  his  false  impri- 

sonment must  show  that  he  has  been  injured,  and  can  recover  only 
for  actual  damages,  including  injury  to  feelings  and  mental  suffer- 
ing, and  is  not  entitled  to  punitive  damages  unless  the  arrest  was 
accompanied  with  malice,  gross  negligence,  insult  or  other  aggra- 
vating circumstances.     Lewis  v.  Clegg,  292. 

2.  In  an  action  for  damages  for  injuries  caused  by  the  defendant's 

having  plaintiff  unlawfully  arrested  and  imprisoned,  on  the 
ground  that  he  was  about  to  dispose  of  his  property  fraudulently, 
plaintiff  alleged  that  after  his  arrest  certain  contracts  of  employ- 
ment he  had  made  were  rescinded  by  the  other  parties,  and  that 
a  marriage  engagement  was  cancelled.  On  the  trial  it  appeared 
that  defendant  knew  that  plaintiff  had  no  property  except  $31.50 
due  from  his  employer  for  labor,  and  that  the  plaintiff  had  not 
disposed  of  any  property,  and  further,  that  defendant's  purpose 
in  having  plaintiff  arrested  was  to  enforce  the  payment  of  a  debt 
of  $13.60  due  to  him  from  plaintiff,  which  was  accomplished  by 
obtaining  an  order  from  plaintiff  on  his  employer ;  Held,  that 
plaintiff  was  entitled  to  nominal  damages  only,  in  the  absence  of 
evidence  that  the  marriage  was  postponed  by  reason  of  the  arrest, 
or  that  plaintiff  underwent  any  suffering,  or  that  he  lost  employ- 
ment or  credit,  or  suffered  any  injury  to  his  reputation  in  the 
community.     Ibid. 

FALSE  PRETENCE,  588. 
FEE  BILL,  19,  23. 
FELLOW  SERVANT: 

1.  A  motor-man  and  track -foreman  of  a  street  railway  are  fellow-eer- 
vants.     Rittenhouse  v.  Street  Railway.  Co.,  544. 
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2.  The  "Fellow-Servant  Act"  (Ch.  57,  Pr.  Laws  of  1897,)  does  not 
apply  to  an  action  for  injuries  received  before  its  passage.and  in 
such  case  a  servant  cannot  recover  for  injuries  where  his  violation 
of  his  master's  orders  contributed  to  such  injuries.     Ibid. 

FINDINGS  OF   SUPERIOR  COURT : 

1.  While  the  findings  of  fact  of  a  justice  of  the  peace  in  taxing  the 

costs  of  a  criminal  action  against  the  prosecutor  are  reviewable  in 
the  Superior  Court,  the  findings  of  the  latter  court  are  binding 
and  not  reviewable  here.    StcUe  v.  Morgan^  563. 

2.  An  appeal  does  not  lie  in  behalf  of  the  State  from  the  judgment 

of  the  Superior  Court  declining  to  tax  a  prosecutor  with  costs  in 
a  justice's  court,  nor  from  the  finding  of  the  Superior  Court 
that  the  person  taxed  by  the  justice  with  the  costs  as  the  prose- 
cutor was  not  such.     Ibid. 

FINES,  Delinquent  Stockholders  of  Building  and  Loan  Associations,  420. 
FORFEITURE  OF  LAND  BY  TERMS  OF  DEVISE : 

1.  A  devise  of  land  to  F  was  accompanied  by  the  declaration  that  if 
it  *' should  at  any  time  be  subjected,  by  process  of  law,  to  the 
debts  of  F,  then  his  estate  therein  shall,  eo  instarUi,  cease,". 
A  judgment  was  obtained  against  F,  on  which  an  execution  was 
issued,  and  his  homestead  exemption  of  $1,000  laid  off  in  other 
lands.  The  execution  was  then  returned  with  the  endorsement, 
"  No  property  found  after  said  homestead  laid  off ;  "  Heldf  that 
as  there  was  no  attempt  or  purpose  shown  to  subject  the  devised 
land,  by  process  of  law,  to  the  satisfaction  of  the  creditor's  debt, 
there  was  no  forfeiture  of  the  estate  as  provided  for  by  the  will. 
Bryan  v.  During  36. 


FRAUDULENT  CONVEYANCE,  14. 

1.  Where,  in  the  trial  of  an  action  to  set  aside  a  sale  as  fraudulent,  it 

appeared  that  the  relation  of  the  parties  to  the  sale  was  not  such 
as  to  raise  a  presumption  of  fraud,  the  burden  of  proving  fraudu- 
lent intent  wa^  properly  put  upon  the  plaintiff.  Trust  Company 
V.  Forbes^  355. 

2.  Where  the  burden  of  proving  the   bona  fides   of  a   transaction 

is  upon  the  defendant,  he  may,  without  introducing  any  evi- 
dence, rely  on  evidence  introduced  by  the  plaintiff  from  which, 
if  sufficient,  the  jury  may  find  the  transaction  to  have  been  in 
good  faith.     Ibid. 
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3.  Inadequacy  of  price  will  not,  in  itself,  vitiate  a  transaction;  and, 
where  a  pledgee  of  stocks  of  the  &ce  value  of  $21,000  bought 
them  from  the  pledgor  for  $7,000,  and  the  jury  found  that  the 
transaction  was  bona  fide,  but  that  the  stocks  were  worth  $8,500, 
the  sale  will  not  be  declared  a  legal  fraud  and  void.     Ibid. 

FRAUDULENT  CONFESSION  OF  JUDGMENT : 

1.  A  Receiver  may  be  appointed  under  Section  379  of  The  Code,  in  a 

suit  against  a  debtor  and  others  to  restrain  an  execution  sale, 
where  the  debtor  has  confessed  judgment  apparently  with  fraud- 
ulent intent,  and  executions  have  been  levied  on  the  only  prop- 
erty of  the  debtor  within  the  State  in  favor  of  non-resident 
creditors  who  seek  to  take  the  property  out  of  the  State.  8Um 
V.  Awiem,  107. 

2.  Where,  in  an  action  to  enjoin  an  execution  sale  on  the  ground  of 

fraud  in  the  confession  of  the  judgment,  the  judgment  debtor 
and  creditor  and  the  sheriff  are  parties,  and  the  sheriff  sells  the 
property  to  the  judgment  creditor  after  a  restraining  order  is 
issued,  but  before  it  is  served,  the  purchaser  acquires  no  title 
and  may  be  ordered  to  deliver  the  goods  to  a  receiver  pending 
the  action.    Ibid. 

FRAUDULENT  INTENT  : 

1.  Where,  in  the  trial  of  an  action  to  set  aside  a  sale  as  fraudulent,  it 

appeared  that  the  relation  of  the  parties  to  the  sale  was  not  such 
as  to  raise  a  presumption  of  fraud,  the  burden  of  proving  fraudu- 
lent intent  was  properly  put  upon  the  plaintiff.  TVuti  Company 
V.  ForbeSf  355. 

2.  The  actual  sale  of  mortgaged  crops  raises  a  presumption  of  frand- 
ulent  intent.    StcUe  v.  Holmes^  573. 

3.  On  the  trial  of  an  indictment  for  disposing  of  mortgaged  prop- 

erty, proof  that  the  defendant  executed  a  mortgage  on  his 
crops  and  sold  a  part  thereof,  leaving  the  mortgage  unsatis- 
fied (no  other  fects  being  before  the  jury),  made  out  a  prima 
facie  case  and  the  burden  of  proving  facts  negativing  such  intent 
.  devolved  upon  the  defendant.     Ibid. 

GIFT  FROM  HUSBAND  TO  WIFE : 

1.  While  a  husband  is  entitled  to  the  earnings  of  his  wife,  he  may 
consent  to  their  becoming  and  remaining  her  separate  property, 
the  validity  of  the  gift  being  subject,  of  course,  to  the  same 
rules  which  govern  voluntary  conveyances.  Harriston  v.  GUnn, 
341. 
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2.  Where  a  husband  and  wife  deposited  their  earnings  in  a  bank, 
the  former  telling  the  cashier  that  they  were  their  joint  earnings 
and  that  he  desired  a  certificate  in  their  joint  names,  and  it 
was  so  given,  and  no  rights  of  creditors  intervened  ;  Heldj  that 
the  transaction  was  a  valid  gift  of  one-half  of  the  money  to  the 
wife.    Ibid, 

GOVERNOR  OF  THE  STATE : 

Under  subsections  1  and  2  of  Section  3320  of  The  Code,  which 
empower  and  require  the  Governor  of  the  State  to  "  super- 
vise the  official  conduct  of  all  executive  and  ministerial  offi- 
cers," and  to  "see  that  all  offices  are  filled  and  duties  thereof 
performed,  or  in  default  thereof  apply  such  remedies  as  the 
law  allows,"  as  well  as  under  the  general  law,  as  announced  in 
decisions  of  this  Court,  the  Governor  has  the  right  to  bring 
mandamus  proceeding  against  the  State  Auditor  to  compel  the 
performance  of  the  ministerial  duties  prescribed  by  statute 
which  do  not  involve  any  official  discretion.  RusseU  v.  AyeVf 
180. 

GUARANTY : 

1.  Notice  is  necessary  to  be  given  a  guarantor  that  the  person  giving 

the  credit  has  accepted  or  acted  upon  the  guaranty  and  given 
credit  on  the  fiiith  of  it.     Gregory  v.  Btdlocky  2()0. 

2.  On  the  trial  of  an  action,  it  appeared  that  the  defendant  wrote 

to  plaintiflf  saying,  **  When  S  is  ready  to  cut  ties,  if  you  can 
agree  between  you  as  to  price,  no  doubt  I  can  arrange  the  pay- 
ment of  the  money  satisfactory  to  you."  Thereafter  plaintiff 
sold  ties  to  S,  but  gave  no  notice  to  defendant  that  she  had 
acted  on  the  proposition  contained  in  his  letter  until  some 
months  thereafter ;  Heldj  that  the  letter  was  ineffective  as  a 
guaranty  to  pay  plaintiff  for  the  ties.     Ibid. 

GUARDIAN  AND  WARD: 

1.  Where  a  testator,  by  his  will,  appointed  guardians  of  the  persons 
and  estate  of  his  children,  with  directions  that  the  latter  should 
be  placed  with  his  sinter  S  until  their  majority  and  the  children 
had  been  so  placed  with  her  but  been  taken  from  her  by  their 
maternal  grandparents,  and  in  a  proceeding  by  habeas  corpus,  it 
appeared  that  the  deceased  had  for  some  time  before  his  death 
boarded  with  his  said  sister,  knew  her  disposition  and  habits  of 
living,  and  it  also  appeared  that  she  was  unable,  by  reason  of  lier 
circumstances  in  life  and  the  allowance  made  by  the  will  for  the 
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sapport  of  the  children,  to  give  them  proper  attention;  Held, 
that,  in  the  absence  of  a  finding  that  the  sister  S  was  an  unsuit- 
able person  to  have  their  custody,  the  childrpn  should  be  restored 
to  her  until  she  voluntarily  surrenders  her  trust  or  proves  un- 
worthy of  it,  in  which  latter  case  the  guardians  or  the  court  will 
terminate  it  at  the  instance  of  any  person  interested  in  the  matter. 
In  re  Young  ^  151. 

2.  A  guardian  having  no  title  to  the  land  of  his  ward,  it  is  not  his 

duty  to  sue  for  the  recovery  of  realty.     Cross  v.  Craven,  331. 

3.  The  fact  that  an  infant,  after  the  accrual  of  her  right  of  action  for 

land,  had  a  guardian  for  seven  years  before  her  marriage,  which 
was  before  her  majority,  and  that  neither  she  nor  her  guardian 
brought  action  within  that  time,  does  not  bar  an  action  by  her 
for  the  recovery  of  the  land.     Ibid. 

4.  Where  a  guardian  accepts  from  the  administrator  of  an  estate  a 

smaller  sum  than  his  ward's  share  in  the  estate,  the  guardian  or 
the  administrator  can,  at  the  option  of  the  ward,  be  held  to  ac- 
count for  the  deficiency.     Alexander  v.  Alexander,  472. 

HOMESTEAD,  Failure  to  Claim  : 

Where,  in  a  proceeding  for  the  sale  of  land  for  assets,  the  infant 
heirs  of  decedent  through  their  guardian  ad  litem  admitted  the 
allegations  of  the  i)etition,  made  no  claim  to  a  homestead  and 
allowed  judgment  ordering  the  sale,  which  was  followed  by  a 
sale  and  payment  of  the  purchase  money,  they  are  estopped  by 
the  judgment  and  proceedings  thereunder  from  claiming  either 
a  tiomestead  in  the  land  or  the  payment  of  $1,000  out  of  the 
purchase  money  in  lieu  thereof.     Morrisett  v.  Ferebee,  6. 

HOMESTEAD,  Right  to,  353. 

Where,  in  a  proceeding  for  the  sale  of  land  for  assets,  the  infiint 
heirs  of  decedent  through  their  guardian  ad  litem  admitted  the 
allegations  of  the  petition,  made  no  claim  to  a  homestead  and 
allowed  judgment  ordering  the  sale,  which  was  followed  by  a 
sale  and  payment  of  the  purchase  money,  they  are  estopped  by 
the  judgment  and  proceedings  thereunder  from  claiming  either 
a  homestead  in  the  land  or  the  payment  of  $1,000  out  of  the 
purchase  money  in  lieu  thereof.     Morrisett  v.  Ferebee,  6. 

HOMICIDE,  601. 
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HUSBAND  AND  WIFE,  591. 

1.  The  proceeds  of  a  policy  of  insurance  on  the  life  of  a  husband 

payable  to  his  wife  and  children  belong  to  them  and  not  to  the 
estate  of  the  decedent.     Cutchin  v.  Johnson^  51. 

2.  A  married  woman  who  is  beneficiary  in  a  life  insurance  policy 

cannot  transfer  her  interest  therein  or  in  the  proceeds  thereof 
without  the  consent  of  her  husband.     Ibid. 

3.  Where  a  married  woman  who  was  the  beneficiary  in  a  life  in- 

surance policy  issued  on  the  life  of  her  father,  elected  without 
the  consent  of  her  husband  to  allow  the  proceeds  to  be  applied  to 
the  reduction  of  a  mortgage  on  her  father's  land  and  then  to 
take  as  an  heir,  as  directed  in  her  father's  will,  and  upon  dis- 
covering that  the  estate  waa  insolvent,  she  and  her  husband 
joined  in  an  action  to  be  subrogated  to  the  rights  of  the  mort- 
gagee ;  Heldy  That  by  such  action  the  husband  ratified  the  elec- 
tion which  his  wife  had  made.     Ibid. 

4.  The  liability  of  a  married  woman,  who  signs  a  note  with  her  hus- 

band and  mortgages  her  land  to  secure  it,  is  not  personal,  but  is 
limited  to  the  value  of  the  land  so  mortgaged.  Sherrod  v.  Dixon, 
60. 

5.  Where  a  husband  bought  land  with  the  proceeds  of  a  note  secured 

by  mortgage  on  his  wife's  land,  and  caused  a  legal  title  to  be 
conveyed  to  his  wife  to  secure  and  indemnify  her  against  loss 
by  reason  of  the  mortgage  upon  her  land,  a  trust  in  such  land 
so  conveyed  to  the  wife  will  not,  in  the  absence  of  allegations  of 
fraud,  be  declared  in  favor  of  the  creditor  (mort^gee)  for  a  defi- 
ciency remaining  after  the  foreclosure  of  the  mortgage,  except 
upon  a  reimbursement  to  the  wife  of  the  price  of  her  land  sold 
under  the  mortgage.     Ibid. 

6.  The  contract  of  a  married  woman,  made  against  her  interest,  and 

for  which  she  receives  no  valuable  consideration,  is  invalid 
without  her  husband's  consent.     Causey  v.  &iiow,  279. 

7.  While  a  husband  is  entitled  to  the  earnings  of  his  wife,  he  may 

consent  to  their  becoming  and  remaining  her  separate  property, 
the  validity  of  the  gift  being  subject,  of  course,  to  the  same 
rules  which  govern  voluntary  conveyances.  Hairston  v.  Glenn, 
341. 

8.  Where  a  husband  and  wife  deposited  their  earnings  in  a  bank,  the 

former  telling  the  cashier  that  they  were  their  joint  earnings  and 
that  he  desired  a  certificate  in  their  joint  names,  and  it  was  so 
given,  and  no  rights  of  creditors  intervened ;  Held,  that  the 
transaction  was  a  valid  gift  of  one-half  of  the  money  to  the 
wife.     Ibid. 
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9.  A  husband  is  liable  for  slanderous  words  spoken  by  his  wife  in 

his  absence  and  without  his  knowledge  or  consent.    PresneU  v. 
Moorcy  390. 

10.  In  the  conveyance  of  land  by  a  wife  with  the  assent  of  her  hus- 
band, as  allowed  by  Section  6,  Article  10,  of  the  Constitntiony 
the  husband  and  wife  should  execute  the  same  deed.  Green  v. 
Bennett,  394. 

11.  No  title  is  conveyed  by  a  married  woman's  deed  of  her  separate 
property  where  her  husband's  consent  thereto  was  not  proved 
and  recorded  until  afber  the  death  of  the  wife.    Ibid. 

HYPOTHETICAL  QUESTION  : 

Where,  on  the  trial  of  an  action,  there  was  no  evidence  to  show  any 
impairment  of  plaintiff's  hearing,  it  was  error  to  admit  a  hjrpo- 
thetical  question  to  a  physician  as  to  the  cause  of  the  injury 
complained  of  in  the  action,  which  question  was  based  upon 
**  plaintiff's  sight  and  hearing  being  impaired."  Burnett  v.  Rail- 
road Company^  517. 

IMPEACHMENT  OF  ELECTION  RETURNS  (Sbe  "  Elections  "). 
IMPLIED  AUTHORITY,  411. 
IMPLIED  PROMISE : 

Where  plaintiff,  at  the  express  request  and  for  the  benefit  of  defend- 
ants, endorsed  a  note  executed  by  a  third  person  for  the  benefit 
of,  but  not  payable  to,  defendants,  and,  upon  the  insolvency  of 
the  makers,  plaintiff  was  compelled  to  pay  the  note  under  a 
judgment  thereon  against  him,  the  law  will  imply  a  promise  by 
defendants  to  repay  him.    Springs  v.  McCoys  417. 

IMPROVEMENTS  ON  LAND  BY  ONE  TENANT  IN  COMMON  : 

In  partition  proceedings,  where  one  tenant  in  common  has  improved 
a  part  of  the  land  in  good  faith,  he  is  entitled  to  have  it  allowed 
to  him  at  a  valuation  made  without  regard  to  the  improvement. 
Pipkin  v.  Pipkin,  161. 

INDICTMENT : 

For  Assault  with  Deadly  Weapon,  603. 

For  Bigamy,  591. 

For  Breaking  Down  Gate  across  Highway,  607. 
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For  Carrying  Concealed  Weapons,  672,  580, 590. 
For  Cruelty  to  Animals,  613. 
For  Disposing  of  Mortgaged  Crops,  573. 
For  False  Pretence,  588. 
For  Larceny,  608. 
For  Murder,  565,  570,  601. 
For  Perjury,  568. 
For  Secret  Assault,  577,  612. 
INDICTMENT : 

1.  Section  957  of  The  Code  authorizing  this  court  to  give  such  judg- 

ment as  shall  appear  to  it,  "  on  an  inspection  of  the  whole  re- 
cord," ought  to  be  rendered,  refers  to  such  matters  only  as  are 
necessarily  of  the  record,  as  the  pleadings,  verdict  and  judgment ; 
hence,  where  there  were  no  exceptions  on  the  trial,  the  fact  that 
the  indictment  charged  the  defendant  with  obtaining  '*  money  " 
under  false  pretences,  while  the  proof  was  that  he  obtained 
**  goods,"  is  not  ground  for  reversal  by  this  court  of  the  judg- 
ment against  the  defendant.    State  v.  Ashfordy  588. 

2.  An  indictment  for  bigamy  need  not  contain  an  averment  that 

the  defendant  had  not  been  divorced  from  his  first  wife,  since 
that  is  matter  of  defence.    State  v.  Melton,  591. 

3.  Where  a  bill  of  indictment,  under  Section  2057  of  The  Code,  for 

breaking  down  a  gate  across  a  cartway,  described  the  cartway  as 
running  through  the  land  of  H,  beginning  near  the  house  of  C,  in 
B  township  and  running  in  an  eastern  direction  through  the  lands 
of  said  H  for  the  distance  of  about  * 'one-half  mile,''  and  alleged 
that  the  cartway  was  "  laid  off  by  the  authorityof  a  jury  regu- 
larly constituted  by  the  Board  of  Supervisors  in  and  for  said  B 
township;"  Held  (1),  that  the  legality  of  the  establishment  of 
said  cartway  was  sufficiently  averred  in  the  bill ;  (2)  that  the 
bill  sufficiently  locates  the  cartway,  although  it  does  not  state  its 
eastern  terminus  or  whether  it  runs  to  a  public  road.  Slate  v. 
Combs,  007. 

4.  Where  in  the  trial  of  an  indictment  for  cruelty  to  chickens,  by 

killing  them,  no  aspect  of  the  evidence  tended  to  show  that  the 
killing  was  accidental,  it  was  not  error  to  refuse  to  instruct  the 
jury  that,  **if  the  defendant  killed  the  chickens  without  any  in- 
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tent  to  wilfully  kill  them,  he  would  not  be  guilty."  *SSto/«  v.  Neal, 
613. 

5.  Where  an  instruction  prayed  for  is  correct  in  part  but  incorrect  as 

an  entirety,  the  trial  judge  is  not  called  upon  to  dissect  it  and 
give  so  much  of  it  as  is  good.     Ibid. 

6.  In  the  trial  of  an  indictment  for  cruelty  to  animals  by  killing 

chickens,  an  erroneous  instruction  that  the  defendant  must  have 
been  justified  in  the  killing  beyond  a  reasonable  doubt  was  a 
harmless  error  where  there  was  no  evidence  tending  to  show 
that  the  defendant  was  justified.     Ibid, 

INFANTS  : 

1.  Where,  in  proceeding  for  the  sale  of  land  for  assets,  the  infant 

heirs  of  decedent  through  their  guardian  ad  lUtm  admitted  the 
allegations  of  the  petition,  made  no  claim  to  a  homestead  and  al- 
lowed judgment  ordering  the  sale,  which  was  followed  by  a  sale 
and  payment  of  the  purchase  money,  they  are  estopped  by  the 
judgment  and  proceed uigs  thereunder  from  claiming  either  a 
homestead  in  the  land  or  the  payment  of  $1,000  out  of  the  pur- 
chase money  in  lieu  thereof.     Morrisett  v.  Ferebee,  6. 

2.  The  fact  that  an  infant,  after  the  accrual  of  her  right  of  action  for 

land,  had  a  guardian  for  seven  years  before  her  marriage,  which 
was  before  her  majority,  and  that  neither  she  nor  her  guardian 
brought  action  within  that  time,  does  not  bar  an  action  by  her 
for  the  recovery  of  the  land.     Cross  v.  Craven^  liSl. 

INJUNCTION  AND  RECEIVER : 

1.  A  Receiver  may  be  appointed  under  section  379  of  The  Ojdej  in  a 

suit  against  a  debtor  and  others  to  restrain  an  execution  sale, 
where  the  debtor  has  confessed  judgment  apparently  with  fraudu- 
lent intent,  and  executions  have  been  levied  on  the  only  property 
of  the  debtor  within  the  State  in  favor  of  non-resident  creditors 
who  seek  to  take  the  property  out  of  the  State.  Stern  v.  Ausiemy 
107. 

2.  Where,  in  an  action  to  enjoin  an  execution  sale  on  the  ground  of 

fraud  in  the  confession  of  the  judgment,  the  judgment  debtor 
and  creditor  and  the  Sheriflf  are  parties,  and  the  Sheriff  sells  the 
property  to  the  judgment  creditor  after  a  restraining  order  is 
issued,  but  before  it  is  served,  the  purcliaser  acquires  no  title  and 
may  be  ordered  to  deliver  the  goods  to  a  receiver  pending  the 
action.     Ibid. 

3.  An  allegation,  in  an  action  for  an  injunction,  that  defendant  is 

insolvent  and  is  cutting  down  timber  trees  on  plaintiff's  land 
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and  hauling  them  off  and  threatens  to  continue  to  do  so,  to  the 
irreparable  damage  of  the  plaintiff,  is  sufficient,  if  true,  to  au- 
thorize an  injunction  and  the  appointment  of  a  receiver.  McKay 
V.  ChapiUf  159. 

4.  Since  the  enactment  of  Chap.  401,  Acts  of  1885,  it  is  not  necessary 

to  allege  the  insolvency  of  the  defendant  in  an  application  for 
an  injunction  when  the  tres[)a£8  is  continuous  in  its  nature  or 
consists  in  the  cutting  or  destruction  of  timber  trees.     Ibid. 

5.  A  restraining  order  issued  without  a  bond  from  plaintiff,  as  re- 

quired by  Section  34 1  of  The  Code,  is  irregular,  but  not  void. 
Ibid. 

6.  Although  a  bond  in  an  application  for  a  restraining  order  is  manda- 

tory, the  irregularity  in  the  writ  without  bond  is  cured  by  the 
subsequent  execution  of  a  proper  undertaking,  which  will  be 
allowed,  even  in  this  court.     Ibid, 

7.  It  is  improper  to  grant  an  injunction  where  the  written  under- 

taking required  by  section  341  of  The  Code  is  not  filed  or  tendered. 

8.  Where  there  was  no  allegation  of  insolvency  of  the  defendants, 

but  on  the  contrary,  there  was  an  admission  in  plaintifi*'s  affida- 
vit that  the  defendants  were  amply  able  to  respond  in  damages 
for  any  wrong  done  to  plaintiff,  it  was  improper  to  grant  an 
injunction  against  defendants  who  cut  off  the  water  supply  from 
premises  allotted  to  the  plaintiff  as  dower,  and  built  a  high 
fence  around  the  same  so  as  to  close  up  her  windows.  WiUon  v. 
Feather  stone  f  449. 

INJURY  TO  LAND  BY  RAILROAD  CONSTRUCTION : 

1.  In  an  action  against  a  railroad  company  for  injury  to  plaintiff's 

land  by  the  construction  of  defendant's  roadbed,  an  allegation 
in  the  complaint  that  the  fertility  of  plaintiff's  land  was  almost 
w^holly  destroyed  by  such  construction,  and  thereby  rendered 
unfit  for  agricultural  purposes,  was  notice  to  the  defendant  that 
the  action  was  for  permanent  damages.     Nichol  v.  Railroad^  495. 

2.  Before  the  act  of  1895  (Ch.  224)  a  railroad  could  acquire  the  pre- 

scriptive right  to  pond  water  on  adjacent  lands  only  by  subjecting 
itself  to  an  action  for  the  injury  continuously  for  twenty  years. 
Ibid. 

3.  Ch.   224,   Acts  of  1895,   reducing  the  time  for  bringing  actions 

against  a  railroad  company  for  pennanent  injury  to  land,  caused 
by  the  construction  or  repair  of  defendant's  road,  to  five  years, 
does  not  apply  to  a  suit  begun  before  its  passage.     Ibid. 

4.  In  an  action  for  damages  to  lands  resulting  from  the  constiniction 

of  a  railroad  (which  action,  on  the  trial,  was  treated  as  one  for 
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permanent  damages)  it  appeared  that  the  railroad  waJs  con- 
structed in  1889,  and  that  the  plaintifls  acquired  title  in  1890 
and  commenced  their  action  in  1893.  There  was  no  evidence 
that  the  damage  was  caused  simultaneously  with  the  construction 
of  the  railroad,  but  it  appeared  that  it  was  the  result  of  the 
gradual  filling  up  of  plaintiffs'  drains  by  deposits  discharged 
from  defendant's  ditches ;  Held^  that,  in  such  case,  there  can 
be  no  presumption  that  the  permanent  damage  occurred  before 
the  plaintiff's  ownership,  and  plaintiff's  action  is  not  barred. 
Beach  Y.  Railroad ^  498. 

5.  A  railroad  company's  right  to  discharge  its  ditches  on  adjacent 
lands  is,  in  effect,  an  easement  appurtenant  to  the  right  of  way, 
for  which  payment,  as  permanent  damage,  may  be  required  by 
the  owner  of  the  servient  estate.     1  bid. 

INJURY  TO  PASSENGER  ON  RAILROAD,  555,  557. 

INJURY  TO  PERSON  ON  RAILROAD  TRACK,  551. 

1.  A  person  walking  on  a  railroad  track  is  not  bound  to  be  on  the 

lookout  for  a  danger  which  he  has  no  reasonable  ground  to  ap- 
prehend, and  has  a  right  to  suppose  that  the  railroad  company 
will  take  care  to  provide  against  injuring  pedestrians  by  the 
use  of  proper  lights  and  signals.     Stanley  v.  Railroad^  514. 

2.  Where,  on  the  trial  of  an  action  for  damages  for  injuries  result- 

ing in  the  death  of  plaintiff's  intestate,  who  was  killed  by  the 
defendant's  train,  it  appeared  that  the  intestate  was  walking  at 
night  on  the  railroad  track,,  on  which  persons  were  accustomed 
to  walk,  and  was  killed  by  being  struck  by  a  train  which  carried 
no  light  and  gave  no  signal,  it  was  error  to  instruct  the  jury 
that  plaintiff  could  not  recover  if  his  intestate  could  have  dis- 
covered the  train  by  ordinary  watchfulness  and  precaution, 
and  by  using  his  senses,  since  the  failure  of  the  defendant's 
train  to  carry  a  light  was  a  continuing  negligence  and  the  prox- 
imate cause  of  the  injury.     Ibid. 

INNOCENT  PURCHASER  AT  JUDICIAL  SALE : 

Where  a  court  of  competent  jurisdiction  of  the  subject  matter  recites 
in  its  judgment  or  decree  that  service  of  process  by  summons  or 
in  the  nature  of  summons  has  been  made  upon  the  defendants 
who  are  subject  to  the  jurisdiction  of  the  Court,  and  the  judg- 
ment is  regular  on  its  face,  an  innocent  purchaser  under  such  a 
judgment  or  decree  will  be  protected  even  though  the  judgment 
or  decree  be  afterwards  set  aside  on  the  ground  that,  in  point  of 
fact,  there  had  been  no  service  of  process,  and,  so  far  as  he  is 
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concerned,  the  judgment  is  conclusive  against  all  persons. 
Harristm  v.  Hargrove,  96. 

INNOCENT  PURCHASER  AT  A  MORTGAGE  SALE: 

A  bona  fide  purchaser  at  a  forclosure  sale  without  notice  that  the 
mortgagor  defendant  in  the  action  was  insane,  will  be  protected 
though  the  judgment,  in  proper  proceeding  for  the  purpose, 
should  be  set  aside  on  the  ground  of  such  insanity.  Chamblee  v. 
Broughton,  170. 

INSOLVENT  BUILDING  AND  LOAN  ASSOCIATION  : 

1.  In  the  settlement  of  the  affairs  of  an  insolvent  building  and  loan 

association,  a  borrowing  member  is  entitled  to  have  credit  for 
fines  paid  by  him.     Thompson  v.  Loan  Association,  420. 

2.  While  the  receiver  of  an  insolvent  building  and  loan  association 

cannot,  without  an  order  of  foreclosure,  sell  property  mortgaged 
to  the  concern,  yet,  when  the  debts  to  it  are  secured  by  a  deed 
to  a  trustee,  he  may  sell  under  the  power  in  the  deed  without  an 
order  of  court.     Ibid. 

3.  It  is  the  duty  of  a  trustee,  who  sells  property  conveyed  to  secure 

the  debts  of  a  borrowing  member  of  a  building  and  loan  asso- 
ciation in  the  hands  of  receivers  to  pay  all  proceeds  to  the  re- 
ceiver, although  in  excess  of  the  amount  due  the  association, 
inasmuch  as  the  mortgagor  is  a  member  as  well  as  a  debtor  of 
the  concern  and  his  liability  cannot  be  ascertained  until  it  is 
known  to  what  extent  the  concern  is  insolvent.    Ibid, 

4.  The  receiver  of  an  insolvent  building  and  loan  association  should 

pay  out  no  money,  except  for  necessary  expenses  in  making  col- 
lections, without  the  order  of  the  court.    Ibid, 

INSURANCE,  302. 

INSURANCE  POLICIES,  Beneficiaries : 

1.  The  proceeds  of  a  policy  of  insurance  on  the  life  of  a  husband 

payable  to  his  wife  and  children  belong  to  them  and  not  to  the 
estate  of  the  decedent.     CiUchin  v.  Johnston,  51. 

2.  A  married  woman  who  is  beneficiary  in  a  life  insurance  policy 

cannot  transfer  her  interest  therein  or  in  the  proceeds  ^thereof 
without  the  consent  of  her  husband.     Ibid. 

INSTRUCTION  TO  JURY  : 

1.  Where  an  exception  to  an  instruction  fails  to  poiiit  out  the  error 
complained  of  and  nothing  prejudicial  appears  in  the  instruction, 
the  exception  will  be  overruled.     Oossler  v.  Wood,  69. 
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2.  Although  portions  of  the  charge  of  the  trial  judge  may  be  mislead- 

ing if  detached  from  the  other  portions  of  the  charge,  yet  if  the 
whole  charge  is  so  explicit  that  the  jury  can  comprehend  it  and 
not  be  misled  by  the  detached  portion,  the  error  in  the  submis- 
sion of  the  latter  is  harmless.     Crenshaw  v.  Johnson ^  270. 

3.  After  a  full  and  fair  review  of  the  evidence  and  charge  on  all  the 

issues,  in  the  trial  of  such  action,  it  was  not  error  to  add  that,  if 
plaintiffs  were  entitled  to  recover  anything,  the  amount  would  be 
that  agreed  upon  by  the  stipulation.     Garrett  v.  Pegram^  288. 

4.  The  possession  of  land  under  a  deed  apparently  good  and  suffi- 

cient, properly  acknowledged  and  recorded  and  unimj^eached,  is 
sufficient  evidence  of  title ;  and  where  such  facta  appeared  on 
the  trial  of  an  issue  as  to  whether  plaintiff  was  the  owner  of 
certain  property  it  was  not  error  to  instruct  the  jury  that,  if  they 
believed  the  evidence,  they  nhould  answer  in  the  affirmative. 
Nelson  V.  Ins.  Co.^  302. 

5.  Where,  on  the  trial  of  an  issue  whether  plaintiff  in  an  action  on 

a  fire  insurance  policy  (which  contained  a  pi-ovision  making  it 
void  if  the  insured  should  procure  other  insurance  without  the 
assent  of  the  insurer)  had  accepted  other  insurance  placed  on 
the  projxjrty,  as  he  alleged,  without  his  knowledge  or  consent,  an 
instruction  that  defendant  contended  that  plaintiff  had  **  re- 
ceived and  accepted'*  such  additional  policy,  and  that,  if  such 
receipt  and  acceptance  was  established,  the  issue  should  be 
found  against  the  plaintiff,  preceded  by  a  reading  of  the  trial 
judge's  minutes  of  the  testimony,  was  sufficiently  full  and  ex- 
plicit in  the  absence  of  a  request  for  further  instructions.     Ibid. 

6.  A  contention  between  the  parties  to  a  policy  as  to  whether  addi- 

tional insurance  had  been  taken  in  violation  of  a  condition  in 
the  policy  in  suit,  is  not  a  "disagreement  as  to  the  amount 
of  the  loss,"  although,  if  both  policies  had  been  valid,  the  loss 
would  have  been  divided  ;  hence,  where  such  contention  was  the 
only  disagreement  claimed,  a  lack  of  fullness  in  an  instruction 
as  to  the  amount  of  the  loss  was  not  error.    Ibid. 

7.  Inasmuch  as  the  jury  under  the  practice  in  this  State  res[)onds  to 

issues  submitted  and  do  not  find  a  general  verdict,  it  is  not  error, 
in  the  trial  of  an  action  involving  several  issues,  to  refuse  to 
charge  that,  on  certain  showing,  the  '*  plaintiff  cannot  recover." 
Wiisell  V.  Street  Railway  Co.,  557. 

8.  An  exception  *'t<)  the  giving  of  the  special  instructions  prayed 

for,  &c.,  from  one  to  fourteen,  both  inclusive,"  is  a  specific  ex- 
ception to  each  and  every  one  of  the  fourteen  special  instruc- 
tions so  numl)ered,  and  is  as  available  as  if  a  separate  exception 
wius  made  seriatim  to  each  instruction.    1  bid. 
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9.  In  the  trial  of  an  action  for  injuries  caused  by  the  alleged  negli- 

gence of  a  street  railway  company  in  not  providing  proper  ap- 
pliances &c. ,  it  was  error  to  charge  that  a  street-car  company 
must  provide  "all  known  and  approved  machinery  necessary 
to  protect  its  passengers, "  the  true  rule  being  that  it  is  negli- 
gence not  to  adopt  and  use  all  approved  appliances  which  are 
in  general  use  and  necessary  for  the  safety  of  passengers.  Ibid. 

10.  A  charge  by  the  trial  judge,  in  the  trial  of  an  indictment  for 
perjury,  that  perjury  was  very  much  a  matter  of  intent,  stnd 
that  as  to  that  the  jury  must  be  satisfied  beyond  a  reasonable 
doubt  upon  "all  the  facts  and  circumstances  of  the  case  de- 
posed to  by  the  witnesses, "  contains  no  expression  of  opinion 
of  the  judge.     State  v.  Joumigan,  568. 

11.  Where,  on  the  trial  of  one  for  murder,  there  was  no  testimony 
tending  to  show  that  the  killing  was  done  in  self-defense,  it  was 
proper  to  refuse  instructions  based  upon  that  purely  hypothetical 
state  of  facts.     State  v.  Craine^  (JOl. 

12.  An  instruction  that,  if  the  stolen  coin  was  sent  by  the  defendant 
two  davs  after  the  thefl  to  a  bank  where  it  was  found  and  identic 
fied  by  the  owner,  the  law  presumed  defendant  to  be  the  thief 
and  the  jury  should  '^onvict,  unless  defendant  should  satis- 
factorily explain  the  possession,  was  erroneous.  State  v.  McRae, 
60J). 

INTENT : 

1.  Where,  in  the  trial  of  an  indictment  for  carrying  a  concealed 

weapon,  the  defendant  admitted  that  he  carried  a  pistol  home 
"  in  his  pocket, "  the  presumption  was,  under  the  Statute,  that  he 
carriexl  it  with  intent  to  conceal  it,  and  it  was  a  question  for  the 
jury  whether  the  evidence  rebutted  such  presumption.  Stale  v. 
Hinnanty  572. 

2.  The  actual  sale  of  mortgaged  crops  raises  a  presumption  of  fraudu- 

lent intent.    State  v.  Holmes,  573. 

3.  The  intent  with  which  one  charged  with  cruelty  to  animals  killed 

a  chicken,  is  immaterial  when  the  killing  was  needless  and  wil- 
ful.   State  v.  Neal,  613. 

INTEREST,  Usurious,  286. 

INTERSECTION  OF  RAILROADS : 

The  running  of  street  cars  by  an  incorporated  street  railway  company 
over  a  bridge  already  constructed  by  a  railroad  company  within 
the  city  limits  and  sufficient  for  the  ordinary  uses  of  the  public, 
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imposes  an  additional  servitude  upon  the  bridge,  for  which  the 
street  railway  company  must  render  compensation  by  contribu- 
ting to  the  expense  of  maintenance  and  by  providing  necessary 
conveniences  at  the  intersection,  as  required  by  Section  1957  (6) 
of  The  Code.    Railroad  Company  v.  Street  Railway  Company,  520. 

INTESTATE'S  ESTATE,  Charges  Against : 

1.  The  law  does  not  look  with  favor  on  after  death  charges  for  ser- 

vices rendered  to  a  decedent  in  the  absence  of  some  agreement 
by  the  parties  before  death.    AviU  v.  Smith,  392. 

2.  A  note  given  by  brothers  of  an  intestate  for  an  attorney's  fee  to 

assist  in  prosecuting  the  slayer  of  the  intestate,  being  a  debt 
created  after  the  death  of  the  intestate,  is  not  a  proper  charge 
against  the  estate.     Alexander  v.  Alexander,  472. 

INTERVENORS  IN  ATTACHMENT  PROCEEDINGS : 

1.  Where  a  claimant  intervenes  in  attachment  proceedings  and  in 

his  affidavit  of  claim  avers  that  an  attachment  has  been  levied, 
he  cannot  be  afterwards  allowed  to  deny  the  levy.  Bank  v. 
Furniture  Co.,  475 

2.  Where  a  claimant  of  attached  property  intervenes  in  attachment 

proceedings,  he  cannot  be  allowed  to  deny  that  a  levy  has  been 
made,  for  the  reason  that  it  does  not  concern  him  whether  the 
levy  has  been  made  or  not ;  he  is  interested  in  but  one  issue — 
to-wit,  the  title  to  the  property.     Ibid. 

3.  Where  an  intervening  claimant  in  attachment  proceedings  bad 

purchased  the  property  only  twelve  days  before  the  levy  of  the 
attachment,  at  which  time  it  was  in  the  factory  of  the  debtor 
and  in  an  incomplete  condition,  and  on  the  trial  the  validity  of 
the  sale  under  which  claimant  claimed  was  the  only  issue,  evi- 
dence that  the  claimant  was  in  possession  at  the  time  of  the  levy 
was  not  admissible  as  showing  title  to  him.     Ibid. 

ISSUES: 

1.  Section  395  of  The  Code  is  mandatory,  and  binding  equally  upon 
the  court  and  counsel,  and  it  is  the  duty  of  the  trial  judge,  either 
of  his  own  motion  or  at  the  suggestion  of  counsel,  to  submit  such 
issues  as  are  necessary  to  settle  the  material  controversies  arising 
on  the  pleadings.  In  the  absence  of  such  issues,  or  equivalent 
admissions  of  record  sufficient  to  reasonably  justify  a  judgment 
rendered  thereon,  this  court  will  order  a  new  trial.  Tucker  v. 
Satterthwaite,  118. 


INDEX.  695 


2.  In  an  action  on  a  note,  an  issue  involving  the  enquiry  whether 
defendants  were  indebted  to  plaintiff  and,  if  so,  in  what  amount, 
was  sufficient  to  enable  defendants  to  have  the  question  of  plain- 
tiff's ownership  of  the  note  passed  on  by  the  jury.  Causey  v. 
Snow,  279. 

8.  In  the  trial  of  an  action  such  issues  as  are  raised  by  the  pleadings 
should  be  submitted  to  the  jury ;  hence,  where  a  reply  to  an 
answer  set  up  an  additional  cause  of  action  not  inconsistent  with 
that  set  up  in  the  complaint,  it  was  error  to  refuse  to  submit 
issues  arising  upon  the  facts  stated  in  the  reply.  Nimocks  v. 
McTrUyre,  325. 

4.  Where  an  issue  submitted  to  a  jury  will  enable  a  party  to  present 

every  phase  of  his  case,  it  is  needless  to  subdivide  it  into  several 
issues.     Rittenhouae  v.  Street  Railway  Co. ,  544. 

5.  Where  a  new  trial  is  granted  by  this  court  in  an  action  for  dam- 

ages, but  the  answer  to  the  issue  as  to  damages  is  not  complained 
of,  it  is  in  the  discretion  of  the  trial  judge  as  to  whether,  on  a 
new  trial,  the  issue  as  to  damages  shall  be  retried.    Ibid. 

6.  On  an  appeal  to  the  judge  from  a  judgment  of  the  Clerk  of  the 

Superior  CJourt  in  A  Special  Proceeding  for  the  partition  of  land 
the  judge  may  (since  the  enactment  of  Chapter  276,  Acts  of 
1887),  either  render  judgment  himself  or  remand  the  proceed- 
ings to  the  Clerk  with  direction  to  enter  the  proper  order  for  the 
sale.     Ledbetter  v.  Pinner,  455. 

JOINT  WILL : 

1.  An  instrument  of  writing,  purporting  to  be  the  joint  will  of  two 

persons,  cannot  be  probated  as  the  will  of  both  if  one  of  the  par- 
ties be  living.     In  Re  Davis*  Will,  9. 

2.  An  instrument  of  writing,  jointly  executed  by  a  husband  and  wife, 

purporting  to  be  their  joint  will,  devising  to  a  third  person  lands 
belonging  partly  to  each,  may,  upon  the  death  of  the  husband, 
and  during  the  life  of  the  wife,  be  probated  as  his  will,  as  to  his 
property  devised  thereby,  and  upon  the  death  of  the  wife,  un- 
less revoked,  may  be  probated  as  to  her  property.    Ibid. 

JUDGE,  Discretion  of,  270. 

This  court  will  not  interfere  with  the  discretion  of  a  trial  judge  in 
setting  aside  a  verdict  as  being  against  the  weight  of  evidence. 
Edwards  v.  Phifer,  405. 
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JUDGE  OF  SUPERIOR  COURT : 

1.  It  is  not  competent  for  a  judge,  on  the  final  hearing  of  a  case,  to 

review  and  set  aside  a  former  interlocutory  order  or  judgment 
rendered  by  another  judge,  to  which  an  exception  was  taken, 
such  review  being  reserved  for  this  court  on  the  final  appeal. 
Alexander  v.  Alexander ^  472. 

2.  One  Superior  Court  judge  cannot  reverse  or  set  aside  an  order  or 

judgment  of  another ;  hence,  an  order  refusing  a  motion  to  va- 
cate an  award  cannot,  on  the  same  grounds,  be  renewed  before 
or  passed  upon  by  another  judge.    Henry  v.  HiUiard,  479. 

JUDICIAL  PROCEEDINGS,  Conclusiveness  of,  479. 

1.  Where  a  court  of  competent  jurisdiction  of  the  subject  matter  re- 

cites in  its  judgment  or  decree  that  service  of  process  by  sum- 
mons or  in  the  nature  of  summons  has  been  made  upon  the  de- 
fendants who  are  subject  to  the  jurisdiction  of  the  court,  and 
the  judgment  is  regular  on  its  face,  an  innocent  purchaser  under 
such  a  judgment  or  decree  will  be  protected  even  though  the 
judgment  or  decree  be  afterwards  set  aside  on  the  ground  that, 
in  point  of  fact,  there  had  been  no  service  of  process,  and,  so 
far  as  he  is  concerned,  the  judgment  is  conclusive  against  all 
persons.     Harrison  v.  Hargrove^  96. 

2.  Where  the  record  of  a  proceeding  to  sell  land,  as  the  property  of 

a  decedent,  to  make  assets  for  the  payment  of  his  debts,  recited 
that  * '  due  notice  had  been  given  to  all  parties  concerne<l,  it  is 
sufiicient  to  estop  an  infant  heir  of  decedent  from  claiming  the 
land  as  his  heir  when  such  heir  had  a  general  guardian.  Morrison 
V.  Graven,  327. 

3.  Recitals  in  a  decree  for  the  partition  of  lands,  as  to  the  ownership 

thereof,  are  conclusive  upon  the  parties  to  such  proceedings  and 
all  persons  claiming  under  them.     Green  v.  Bennett ,  394. 

JUDGMENT : 

1.  While  a  judgment  is  a  lien  upon  the  lands  of  the  debtor  in  the 

county  where  docketed,  it  gives  no  peculiar  lien  upon  any  par- 
ticular parcel  of  land,  nor  does  it  divest  the  title  and  estate  out 
of  the  debtor,  but  only  enables  the  creditor,  by  proper  process, 
to  subject  the  land  to  the  satisfaction  of  the  debt.  Brgan  v. 
DunUj  30. 

2.  Where,  in  the  trial  of  an  action  of  ejectment,  the  plaintiff  estab* 

tished  title  in  himself  by  a  succession  of  deeds  through  a  sale 
under  power  in  a  mortgage  given  by  the  ancestors  of  defendants. 
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it  was  error  to  adjudge  that  plaintiff  was  entitled  only  to  an 
order  of  sale  of  the  land.     Rumley  v.  Puryear,  291. 

JUDGMENT,  Consent,  479. 

JUDGMENT,  Correction  of: 

It  is  not  competent  for  a  judge,  on  the  final  hearing  of  a  case,  to  re- 
view and  set  aside  a  former  interlocutory  order  or  judgment  ren- 
dered by  another  judge,  to  which  an  exception  was  taken,  such 
review  being  reserved  for  this  court  on  the  final  appeal.  Alex- 
ander V.  Alexander  J  472. 

JUDGMENT,  Effect  of: 

In  an  action  to  set  aside  certain  deeds  as  fraudulent  and  to  foreclose  a 
mortgage,  a  commissioner  was  directed  to  sell  all  of  the  defend- 
ant's real  estate  mentioned  in  the  complaint  except  that  part 
allotted  to  defendant  as  a  homestead  (which  excepted  part  was 
included  in  the  mortgage  foreclosed) ;  the  commissioner  sold  one 
of  the  tracts,  but  his  report  was  not  confirmed.  Subsequently, 
the  court  ordered  the  commissioner  to  sell  the  rest  of  the  port 
allotted  as  a  homestead,  in  case  the  other  property  did  not  sell  for 
enough  to  discharge  the  liens ;  Held,  that  the  effect  of  the  first 
judgment  was  not  a  final  adjudication,  vesting  title  to  the  home- 
stead in  the  defendant,  so  as  t^  render  inoperative  and  void  the 
subsequent  order.     Shober  v.  WheeUty  353. 

JUDGMENT,  Estopped  By,  9(5,  327,  394. 

JUDGMENT  FOR  COSTS,  Appeal  From,  23. 

JUDGMENT,  In  Fieri  : 

1.  The  rule  that  judgments  date  as  of  the  first  day  of  the  term  at 

which  they  are  rendered  has  no  application  to  appeals,  as  to 
which  the  rule  is  that  they  date  from  the  last  day  of  the  term. 
Daviaon  v.  Land  Company,  259. 

2.  Where  the  trial  term  at  which  a  judgment  was  rendered  com- 

menced before  but  was  not  adjourned  until  after  the  first  day  of 
the  term  of  this  court,  the  appellant  need  not  docket  his  appea 
until  the  ensuing  term  of  this  court.     Ibid. 

JUDGMENT,  Irregular : 

Where  a  judgment  "final,"  instead  of  "by  default  and  enquiry," 
was  rendered  on  an  open  account  on  failure  of  the  defendants  to 
appear,  it  was  error  to  set  it  aside  on  motion  which  wa 
120—88 
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upon  the  ground  of  mistake,  earprise  or  excusable  neglect,  or 
upon  a  showing  of  a  valid  defence.  In  such  case  the  validity  of 
the  defence  is  for  the  court  and  not  for  the  party  to  determine. 
Jeffries  v.  Aaron^  167. 

JUNIOR  MORTGAGE,  Sale  Under  : 

1.  Upon  a  sale  of  land  by  a  junior  mortgagee  under  the  power  of  sale 

in  his  mortgage,  any  amount  in  excess  of  his  debt  and  expenses 
of  sale  must  be  paid  to  the  mortgagor,  if  there  be  no  junior  liens, 
and  if  he  uses  it  to  discharge  prior  encumbrances  he  is  liable 
to  the  mortgagor  for  the  same.     Bobbitt  v.  Stanton^  253. 

2.  When,  in  an  action  by  a  purchaser  of  land  at  a  junior  mortgage 

sale  against  the  mortgagor,  defendant  pleaded  that  the  debt  had 
been  fully  paid  before  foreclosure,  and  the  junior  mortgagee, 
upon  being  made  a  party  defendant,  denied  the  answer,  alleged 
the  validity  of  the  sale  and  asked  for  an  apportionment  of  the 
proceeds  ;  Ileldf  that  the  court  could,  in  such  action,  adjust  the 
equities  between  the  defendants,  and,  on  giving  judgment  for  the 
plaintiff  for  possession  of  the  land,  render  judgment  in  favor  of 
the  mortgagor  against  the  mortgagee  for  the  surplus  in  his  liands. 
Ibid. 

JURISDICTION  : 

1.  In  order  to  give  the  court  jurisdiction  of  a  controversy  submitted 

without  action  under  section  567  of  The  Code,  it  is  necessary  that 
the  affidavit  required  by  the  Statute  must  be  made  showing  that 
the  controversy  is  real  and  the  proceeding  in  good  faith  and  that 
the  court  would  have  had  jurisdiction  if  the  proceeding  was  by 
summons.     Grandy  v.  OuHey,  176. 

2.  Where  in  an  action  by  a  purchaser  of  land  at  a  junior  mortgage 

sale  against  the  mortgagor,  defendant  pleaded  that  the  debt  had 
been  fully  paid  before  foreclosure,  and  the  junior  mortgagee, 
upon  being  made  a  paily  defendant,  denied  the  answer,  alleged 
the  validity  of  the  sale  and  asked  for  an  apportionment  of  the 
proceeds ;  Heldy  that  the  court  could,  in  such  action  adjust  the 
equities  between  the  defendants,  and,  on  giving  judgment  for  the 
plaintiff  for  possession  of  the  land,  render  judgment  in  favor  of 
the  mortgagor  against  the  mortgagee  for  the  surplus  in  his  hands. 
BobbiU  V.  Staton,  253. 

3.  While,  in  order  to  perfect  a  title,  the  Superior  Court  has  jurisdic- 

tion, in  a  proper  case,  of  an  action  to  confirm  a  sale  made  with- 
out authority,  such  jurisdiction  will  not  be  exercised  to  perfect 
an  illegal  sale  made  by  a  party  who  has  ample  power  to  make  a 
legal  sale.     Shute  v.  Austin,  440. 
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4.  Where  executors,  fully  empowered  by  the  will  to  make  sales  of 
lands  for  division  of  the  proceeds  among  the  devisees,  sold  to 
third  persons,  who  purchased  for  the  benefit  of  the  executors,  and 
then  instituted  an  action  in  the  Superior  Court  against  the  devi- 
sees to  have  such  sales  confirmed  ;  Heldj  that  the  court  will  not 
entertain  jurisdiction  of  such  action.     Ibid, 

JURISDICTION,  of  Judge  of  Superior  Court : 

Section  5  of  chapter  135,  Acts  of  1895,  authorizing  the  presiding  or 
resident  Judge  of  the  Superior  Court  to  appoint  additional  Coun- 
ty Commissioners  on  its  being  certified  to  him  by  the  Clerk  of 
the  court  that  the  petition  for  such  appointment  was  properly 
signed,  did  not,  like  Section  7  of  Ch.  159,  Acts  of  1895,  confer 
upon  the  Judge  any  unusual  power  to  proceed  by  a  rule  in  the 
first  instance  to  compel  the  clerk  to  act,  mandamus  being  the  pro- 
proper  remedy.     Waller  v.  Sites,  231. 

JURISDICTION,  of  Judge  out  of  District : 

1.  While  consent  will  not  confer  jurisdiction  where  the  court  has  no 

jurisdiction  of  the  subject  matter,  yet  where  a  judge  has  juris- 
diction of  the  subject  matter  and  a  case  is  transferred  to  him 
to  be  heard  in  a  county  other  than  that  in  which  it  is  pending, 
by  an  order  of  court,  made  by  consent  of  all  parties,  they  cannot 
be  afterwards  heard  to  dispute  the  right  of  such  judge  to  act  in 
the  matter.    Henry  v.  UiUiardy  479. 

2.  A  judge  specially  commissioned  to  hold  court  in  a  certain  county 

outside  his  district  has  the  same  jurisdiction  of  matters  transferred 
to  that  court,  by  consent,  from  another  county,  as  the  judge  of 
the  district  comprising  both  counties.    Ibid. 

JURY,  Right  to  Trial  By  : 

1.  Every  litigant  has  the  constitutional  right  of  trial  by  jury  un- 

less he  voluntarily  waives  it,  and,  in  case  of  a  compulsory  refer- 
ence made  to  facilitate  the  trial  of  a  cause,  he  can  renew  his 
demand  for  a  jury  trial  by  excepting  to  the  report  of  the  ref- 
eree and  pointing  out  the  findings  so  excepted  to  as  a  basis  for 
issues.      Wilson  v.  Feather stoiu,  446. 

2.  Exceptions  to  a  referee's  report  made  the  basis  of  a  demand  for  a 

trial  by  jury  should  be  explicit  enough  for  the  opposing  party 
to  see  clearly  what  the  issue  will  be,  so  as  to  prepare  to  meet  it 
with  his  evidence.     Ibid. 

3.  Where  the  gist  of  an  action  was  as  to  the  ownership  of  moneys 

in  the  hands  of  R  at  decedent's  death,  and,  on  a  compulsory 
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reference  the  referee  found  adversely  to  defendant,  who  had 
properly  reserved  his  right  to  a  trial  by  jury  at  every  previous 
stage  of  the  proceedings,  an  exception  that  the  referee  should 
have  found  that  decedent  merely  deposited  the  money  with 
R  for  safe  keeping,  as  such  deposits  are  made  with  a  bank,  and 
that  R  held  the  money  as  such  depositary,  sufficiently  showed 
what  the  issue  for  the  jury  would  be,  and  entitled  the  defend- 
ant to  a  jury  trial  demanded  by  him  on  such  exception.     Ibid. 

4.  The  right  to  a  jury  trial  on  questions  of  fact  involved  in  a  special 
proceeding  for  the  sale  of  land  is  waived  by  the  failure  of  a  party 
to  demand  a  jury  before  the  clerk  makes  his  decision.  Leadhdler 
V.  Pinner^  455. 

JURY,  Selection  Of : 

1.  Where,   on  trial    for  murder,   the  jurors  were  selected  from  a 

special  vtnire  summoned  from  the  general  jury  list  irrespective 
of  their  qualifications  as  freeholders,  instead  of  from  a  venire  of 
freeholders  only,  as  required  by  Sections  1738  and  1739  of  The 
Code^  but  none  but  qualified  freeholders  were  empanelled,  and 
there  was  no  challenge  to  the  array ;  Held^  that  the  defendant 
was  not  prejudiced  by  such  method  of  summoning  the  jurors. 
Stale  V.  Moore  (Robt.),  565. 

2.  A  charge  by  the  trial  judge,  in  the  trial  of  an  indictment  for  per- 

jury, that  perjury  was  very  much  a  matter  of  intent,  and  that  as 
to  that  the  jury  must  be  satisfied  beyond  a  reasonable  doubt  upon 
**all  the  facts  and  circumstances  of  the  case  deposed  to  by  the 
witnesses,"  contains  no  expression  of  opinion  of  the  judge.  SiaU 
V.  Moore  (RobL).     Ibid. 

3.  The  action  of  a  trial  judge  in  determining  the  qualifications  of  a 

juryman,  if  erroneous,  is  ground  for  a  challenge  to  the  array  by 
a  motion  to  quash  and  set  aside  the  entire  panel,  and  in  the  ab- 
sence of  such  challenge  advantage  cannot  be  taken  of  the  alleged 
error  after  trial  and  judgment.     StcUe  v.  Moore f  570. 

JURY,  Withdrawal  of  Evidence  From  : 

1.  Where  a  motion  by  one  party  to  have  certain  evidence  introduced 

on  his  behalf  stricken  out  was  refused  on  the  objection  of  the  ad- 
verse party,  the  latter  cannot  assign  as  error  the  admission  of 
such  evidence.      Wilson  v.  Leary,  94. 

2.  If  improper  testimony  is  admitted  during  a  trial,  the  trial  judge 

may  withdraw  it  and  all  comments  by  counsel  thereon  from  con- 
sideration by  the  jury  even  after  argument  is  ended.  Crenshaw 
V.  Johnson^  270. 
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KILLING  STOCK. 


1.  Where,  in  tlie  trial  of  an  action  against  a  railroad  company  for 

killing  8tock,  it  appeared  that  plaintiff's  servant  in  charge  of  a 
horse*  failed  to  look  when  approaching  a  railroad  crossing  with 
an  unobstructed  view  of  the  track  and  the  horse  was  struck  by  the 
rear  car  of  a  passing  train;  Heldy  that  the  negligent  conduct  of 
plaintilTs  driver  was  the  proximate  cause  of  the  accident,  and 
the  trial  judge  projx'rly  sustained  a  demurrer  to  the  evidence, 
even  though  the  effect  of  the  demurrer  was  an  admission  that 
the  engineer  failed  to  sound  the  whistle  or  give  other  warning  of 
the  approach  of  the  train.     Mesic  v.  Railroad  Co.,  489. 

2.  The  Statute  (TV  Code^  Section  232(),)  raising  the  presumption  that 

the  killing  of  stock  by  a  railroad  train  is  negligence  of  the 
defendant,  is  construed  to  apply  only  when  the  facta  are  uncer- 
tain or  not  known.    Ibid. 

3.  The  Statute   (Section  2226  of  The  Code)  applies  to  all  cases  of 

killing  stock  by  a  railroad  and  while  the  presumption  of  negli- 
gence arising  from  the  killing  may  he  rebutted,  it  is  only  where 
the  undisputed  facts  show  there  was  no  negligence  that  the  trial 
judge  should  direct  a  verdict  for  the  defendant.  Ilardison  v. 
Railroad  Co.,  492. 

4.  Where,  in  the  trial  of  an  action  against  a  railroad  company  for 

killing  stock,  the  plaintiff  showed  the  killing  and  that  the 
action  was  commenced  within  six  months  thereafter  and  the 
defendant  introduced  evidence  tending  to  show  that  it  was  not 
negligent,  it  was  error  to  direct  a  verdict  for  the  defendant. 
Ibid, 

LABORERS'  LIEN  : 

1.  Where  plaintiff  was  employed  as  a  bookkeeper  and  '*to  make 

himself  generally  useful,"  during  reconstniction  of  a  hotel  build- 
ing, the  fact  that  he  occasionally  did  manual  labor  during  the 
remodeling  does  not  entitle  him  to  a  mechanic's  lien,  such  man- 
ual work  not  being  within  the  scope  of  his  employment.  Nash 
v.  Southwick,  459. 

2.  One  acting  as  a  bookkeeper  for  the  reconstruction  of  a  building  is 

not  entitled  to  a  laborer's  lieu.     Ibid. 

LANDLORD  AND  TENANT.  2r>4  : 

1.  Ordinarily,  when  a  tenant  who  has  leased  for  a  definite  term, 
holds  over  without  a  new  contract,  a  tenancy  from  year  to  year 
is  created  by  presumption  of  Jaw  ;  but  it  is  competent  to  rebut 
such  presumption  by  proof  of  a  8i)ecial  agreement.  Ilarty  v. 
Harris,  408. 
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2.  When  the  lease  for  a  store  building  was  for  one  year  and  as  mach 
longer  as  the  lessees  should  remain  in  business,  and  the  lessees 
held  over  after  the  expiration  of  the  year,  a  tenancy  from  year 
to  year  was  not  created  and  they  could  terminate  it  at  any  time 
by  quittinj^  business.    Ibid. 

LEADING  QUESTIONS : 

1.  It  being  within  the  discretion  of  the  trial  judge  to  permit  leading 
questions  on  a  trial,  the  exercise  of  such  discretion  will  not  be 
reviewed.     Crenshaw  v.  Johnson,  270. 

LEASE : 

1.  Ordinarily,  when  a  tenant  who  has  leased  for  a  definite  term, 
holds  over  without  a  new  contract,  a  tenancy  firom  year  to  year 
is  created  by  presumption  of  law ;  but  it  is  competent  to  rebut 
such  presumption  by  proof  of  a  special  agreement.  Harty  v. 
Harrw,  408. 

LEGAL  REMEDY,  Adequacy  of: 

Where  there  was  no  allegation  of  insolvency  of  the  defendants,  but, 
on  the  contrary,  there  was  an  admission  in  plaintifi's  affidavit 
that  the  defendants  were  amply  able  to  respond  in  damages  for 
any  wrong  done  to  plaintiff,  it  was  improper  to  grant  an  injunc- 
tion against  defendants  who  cut  off  the  water  supply  from  premi- 
ses allotted  to  the  plaintiff  as  dower,  and  built  a  high  fence 
around  the  same  so  as  to  close  up  her  windows.  WiUon  v. 
Featherstone,  449. 

LIABILITY  OF  ESTATE  OF   DECEASED  PERSON   FOR   DEBTS 
CONTRACTED  BY  EXECUTORS  IN  WINDING  UP,  39. 

LIABILITY,  Unreasonable  Restrictions  upon : 

1.  Stipulations  in  a  bill  of  lading  restricting  the  common  law  liability 

of  a  common  carrier  are  invalid  unless  reasonable,  because  the 
I>arties  are  not  dealing  on  an  equal  footing.  Dixie  Cigar  Co.  v. 
Express  Co.,  .'U8. 

2.  Where  an  express  bill  of  lading  contained  a  stipulation  that  the 

company  should  not  be  liable  for  any  loss  or  damage,  unless 
demand  therefor  should  l^e  made  within  thirty  days  from  the 
date  of  the  bill  of  lading,  and  the  company  instructed  its  agents 
not  to  return  undelivered  packages  until  the  expiration  of  thirty 
days  from  their  arrival  at  their  destination ;  Held,  that  the 
stipulation  was  unreasonable  and  void.    Ibid. 
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LIEN  FOR  REPAIRS : 

1.  A  mechanic's  lien  on  a  chattel  for  repairs  is  released  upon  its  de- 

livery to  the  owner  after  the  repairs  are  finished.  Block  v.  Dowd, 
402. 

2.  Where  one  sold  a  bicycle  to  another,  retaining  title  until  the  pur- 

chase price  should  be  paid,  and  thereafter  made  repairs  upon  it 
and  returned  it  to  the  purchaser  and  again  obtained  possession 
against  the  purchaser's  protest ;  Heldj  that  he  is  not  a  mortgagee 
in  possession  so  as  to  retain  the  bicycle,  since  the  property,  un- 
like real  estate,  yields  no  rents  or  profits  for  which  he  must  ac- 
count.    Ibid. 

LIEN,  Statutory,  of  Bank  on  Stock  of  Stockholder,  335 : 

LIFE  ESTATE,  170 : 

LIFE  INSURANCE  POLICY: 

1.  A  clause  in  a  policy  of  insurance  inserted  and  intended  to  protect 

the  insurer  from  all  liability  for  any  form  of  suicide,  whether  the 
assured  be  sane  or  insane,  is  not  illegal  or  contrary  to  any  well 
settled  rule  of  public  policy  or  morals.  Spruill  v.  Life  Ins,  Co., 
141. 

2.  Where  a  jwlicy  of  life  insurance  provides  that  it  shall  become  void 

if  the  assured  shall  die  by  his  own  hand,  whether  sane  or  in- 
sane, it  is  immaterial  what  the  mental  condition  of  the  assured 
who  dies  by  his  own  hand  is  at  the  time  of  his  death,  the  lia- 
bility of  the  insurer  not  being  affected  by  the  degree  of  insanity  ; 
and  in  the  trial  of  an  action  on  such  a  policy  testimony  as  to  the 
mental  condition  of  the  assured,  who  died  by  his  own  hand, 
was  properly  excluded.    Ibid. 

3.  Where  there  is  no  evidence,  or  a  mere  scirUllla  of  evidence,  or  the 

evidence  is  not  sufficient,  in  a  just  and  reasonable  view  of  it  to 
warrant  an  inference  of  any  fact  in  issue,  the  Court  should  direct 
a  verdict  against  the  party  upon  whom  the  onus  of  proof  rests. 
Ibid. 

4.  In  the  trial  of  an  action  on  a  life  insurance  policy  which  provided 

that  it  should  be  void  if  assured  died  by  his  own  hand,  whether 
sane  or  insane,  within  two  years  from  date  of  policy,  the  only 
issue  was,  "  Did  the  assured  die  by  his  own  hand  within  two 
years  from  the  date  of  the  policy  sued  on  ?  "  A  prima  facie 
case  being  made  for  the  plaintiff  by  proof  of  the  issuance  of  the 
policy  and  death  of  the  assured,  the  defendant  read  in  evidence 
the  *' proof  of  loss"  furnished  it  by  plaintiff,  in  which  it  was 
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stated  that  the  cause  of  death  was  * '  a  pistol  shot  in  his  own 
hand/*  within  two  years  from  date  of  policy.  Such  statement 
was  neither  contradicted  nor  explained  by  plaintiff.  Hddf  that 
the  proof  of  such  statement  and  admission  in  the  "  proofe  of 
loss"  shifted  the  burden  of  proof  upon  the  plaintiff  and,  there 
being  no  contradiction  or  explanation  of  such  statement,  it  was 
not  error  to  direct  a  verdict  against  the  plaintiff.     Ibid. 

LIFE  INSURANCE  POLICY,  Beneficiary  : 

1.  The  proceeds  of  a  policy  of  insurance  on  the  life  of  a  husband  pay- 

able to  his  wife  and  children  belong  to  them  and  not  to  the  estate 
of  the  decedent.     OtUchin  v.  Johnsloriy  51. 

2.  A  married  woman  who  is  beneficiary  in  a  life  insurance  policy 

cannot  transfer  her  interest  therein  or  in  the  proceeds  thereof 
without  the  consent  of  her  husband.     Ibid. 

LIMITATIONS,  Statute  of: 

1.  While  it  is  now  left,  by  the  statute,  to  the  discretion  of  an  admin- 

istrator whether  or  not  he  will  plead  the  statute  of  limitations 
against  a  debt  preferred  against  the  estate,  it  is  nevertheless  his 
duty  to  act  in  good  faith  in  that  respect,  and,  if  he  fail  to  do  so, 
he  may  be  held  responsible  for  his  failure.  Person  v.  Montgomery , 
111. 

2.  Section  1G4  of  The  Code  is  an  enabling  and  not  a  restrictive  statute  ; 

it  does  not  cut  down  the  time  given  by  the  general  statute  for 
bringing  actions,  but  extends  the  time  in  the  cases  therein  pro- 
vided for.     Ibid. 

3.  The  fact  that  an  infant,  after  the  accrual  of  her  right  of  action  for 

land,  had  a  guardian  for  seven  years  before  her  marriage,  which 
was  before  her  majority,  and  that  neither  she  nor  her  guardian 
•  brought  action  within  that  time,  does  not  bar  an  action  by  her 
for  the  recovery  of  the  land.     Cross  v.  Craven^  331. 

4.  Where  the  plea  of  the  statute  of  limitations  is  pleaded,  the  burden 

of  proof  is  upon  the  opposite  party  to  show  that  the  cause  of  ac- 
tion accrued  within  the  statutory  time.     Graham  v.  O^Bryan,  463. 

5.  Before  the  act  of  1895  (Ch.  224)  a  railroad  could  acquire  the  pre- 

scriptive right  to  pond  water  on  adjacent  lands  only  by  subjecting 
itself  to  an  action  for  the  injury  continuously  for  twenty  years. 
Nichols  V.  Railroad,  495. 

().  The  Legislature  may  reduce  or  extend  the  time  within  wiiich  an 
action  may  be  brought,  subject  to  the  restriction  that  when  the 
limitation  is  shortened  "  a  reiisonable  time  must  be  given  for  the 
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commencement  of  an  action  befoi-e  the  statute  works  a  bar." 
Ibid. 

7.  Ch.  244,  Acts  of  1895,  reducing  the  time  for  bringing  actions 

against  a  railroad  company  for  permanent  injury  to  land,  caused 
by  the  constniction  or  repair  of  defendant's  road,  to  five  years, 
does  not  apply  to  a  suit  begun  before  its  passage.     Ibid. 

8.  In  an  action  for  damages  to  lands  resulting  from  the  construction 

of  a  railroad  (which  action,  on  the  trial,  was  treated  as  one  for 
permanent  damages)  it  appeared  that  the  railroad  was  constructed 
in  1889,  and  that  the  plaintiffs  acquired  title  in  1890  and  com- 
menced their  action  in  1893.  There  was  no  evidence  that  the 
damage  was  caused  simultaneously  with  the  construction  of  the 
railroad^  but  it  appeared  that  it  was  the  result  of  the  gradual 
filling  up  of  plaintiff's  drains  by  deposits  discharged  from  de- 
fendant's ditches  ;  Held^  that,  in  such  case,  there  can  be  no  pre- 
sumption that  the  permanent  damage  occurred  before  the  plain- 
tiff's ownership,  and  plaintiff's  action  is  not  barred.  Beach  v. 
,  Railroad,  498. 

LOST  RECORD  ON  APPEAL : 

Where  it  appears  that  an  appellant  has  been  guilty  of  no  laches  or 
fraud  and  the  trial  judge  certifies,  after  an  appeal,  that  his  notes 
of  the  trial  have  been  lost,  that  he  is  unwilling  to  trust  to 
memory  to  set  forth  the  evidence  in  detail,  as  should  be  done 
in  fairness  to  both  parties,  and  requests  that  a  new  trial  be 
ordered,  it  is  the  well  settled  practice  to  grant  the  request  and 
order  a  new  trial.     McGowan  v.  Harrvi,  139. 

lilALICE : 

An  action  for  damages  for  slander  of  title  cannot  be  maintained  un- 
less the  plaintiff  shows  the  falsity  of  the  words  published  or 
spoken,  the  malicious  intent  with  which  they  were  uttered  and  a 
pecuniary  loss  or  injury  to  himself.     Cardan  v.  McConnell,  461. 

MANDAMUS : 

1.  Under  subsections  1  and  2  of  Section  3320  of  The  Code,  which  em- 
power and  require  the  Governor  of  the  State  to  **  supervise  the 
ofiScial  conduct  of  all  executive  and  ministerial  officers,"  and  to 
''see  that  all  offices  are  filled  and  duties  thereof  performed,  or 
in  default  thereof  apply  such  remedies  as  the  law  allows,"  as 
well  as  under  the  general  law,  as  announced  in  decisions  of  this 
Court,  the  Governor  has  the  right  to  bring  Tnandamus  proceed- 
120—89 
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ing  against  the  State  Auditor  to  compel  the  performance  of  the 
ministerial  duties  prescribed  by  statute  which  do  not  involve  any 
official  discretion.     Russell  v.  Ayer,  180. 

2.  Where  a  plaintiff  sues  for  an  office  occupied  by  another,  his  remedy 
is  an  action  in  the  nature  of  quo  warranto.  If  he  sues  to  be 
restored  to  an  unoccupied  office,  his  remedy  is  an  action  for  a 
mandamus,  and  he  must  show  that  he  has  a  present  dear  legal 
right  to  the  thing  claimed,  and  that  it  is  the  duty  of  the 
defendant  to  render  it  to  him.     Lyon  v.  Commissioners,  237. 

MANSLAUGHTER,  Submission  to  verdict  of: 

Where  a  prisoner  indicted  and  on  trial  for  murder  agreed  that  the 
jury  should  return  a  verdict  of  manslaughter,  which  was  done, 
and  the  defendant  appealed,  assigning  as  error  the  exclusion  of 
certain  evidence ;  Held,  that  the  submission  to  the  verdict  of 
manslaughter  was  an  acknowledgment  and  confession  of  the 
facts  which  constituted  the  crime,  and  an  appeal  from  the  judg- 
ment thereon  cannot  bring  into  question  the  regularity  and 
correctness  of  the  proceedings.    Slate  v.  Moore  {RobU),  5(>5. 

MARRIAGE,  Evidence  to  Prove : 

1.  In  an  indictment  for  bigamy  the  first  wife  of  the  defendant  is  a 

competent  witness  to  prove  the  marriage,  public  cohabitation 
as  man  and  wife  being  public  acknowledgment  of  the  rela- 
tion and  not  coming  within  the  nature  of  the  confidential 
relations  which  the  policy  of  the  law  forbids  either  to  give  in 
evidence.    State  v.  Melton,  591. 

2.  The  record  book  of  marriages  for  the  county  is  admissible  to  prove 

a  marriage.     Ibid. 

3.  The  original  marriage  license,  signed  by  the  justice  solemnizing 

the  marriage,  is  admissible  to  prove  a  marriage,  though  neither 
the  justice  nor  the  witness  attesting  the  certificate  as  being 
present  at  the  marriage  are  present  in  court.     Ibid. 

4.  Where  persons  were  married  w^hile  slaves  and  continued  to  live 

together  as  man  and  wife  after  the  abolition  of  slavery,  they  were, 
by  virtue  of  Ch.  40,  Acts  of  1860,  legally  married,  and  no 
acknowledgement  before  an  officer  was  necessary.     Ibid. 

MARRIAGE,  of  Slaves : 

Where  pensons  were  married  while  slaves  and  continued  to  live 
together  as  man  and  wife  after  the  abolition  of  slavery,  they  were, 
by  virtue  of  Ch.  40,  Acts  of  18(56,  legally  married  and  no 
acknowledgment  before  an  officer  was  necessary.  State  v. 
Melton,  591. 
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MARRIED  WOMAN : 

1.  The  proceeds  of  a  policy  of  insurance  on  the  life  of  a  husband 

payable  to  his  wife  and  children  belong  to  them  and  not  to  the 
estate  of  the  decedent.     Cutchin  v.  Johnson ,  51. 

2.  A  married  woman  who  is  beneficiary  in  a  life  insurance  policy  can- 

not transfer  her  interest  therein  or  in  the  proceeds  thereof  with- 
out the  consent  of  her  husband.    Ibid, 

3.  Where  a  married  woman  who  was  the  beneficiary  in  a  life  insu- 

rance policy  issued  on  the  life  of  her  father,  elected  without  the 
consent  of  her  husband  to  allow  the  proceeds  to  be  applied  to  the 
reduction  of  a  mortgage  on  her  father's  land  and  then  to  take  as 
an  heir,  as  directed  in  her  father's  will,  and,  upon  discovering 
that  the  estate  was  insolvent,  she  and  her  husband  joined  in  an 
action  to  be  subrogated  to  the  rights  of  the  mortgagee ;  Held,  that 
by  such  action  the  husband  ratified  the  election  which  his  wife 
had  made.     Ibid. 

4.  The  liability  of  a  married  woman,  who  signs  a  note  with  her  hus- 

band and  mortgages  her  land  to  secure  it,  is  not  personal  but  is 
limited  to  the  value  of  the  land  so  mortgaged.  Shtrrody,  Dixon, 
60. 

5.  Where  a  husband  bought  land  with  the  proceeds  of  a  note  secured 

by  mortgage  on  his  wife's  land,  and  caused  a  legal  title  to  be  con- 
veyed to  his  wife  to  secure  and  indemnify  her  against  loss  by  rea- 
son of  tlie  mortgage  upon  her  land,  a  trust  in  such  land  so  con- 
veyed to  the  wife  will  not,  in  the  absence  of  allegations  of  fraud, 
be  declared  in  favor  of  the  creditor  (mortgagee)  for  a  deficiency 
remaining  after  the  foreclosure  of  the  mortgage,  except  upon  a 
reimbursement  to  the  wife  of  the  price  of  her  land  sold  under 
the  mortgage.     Ibid. 

6.  The  contract  of  a  married  woman,  made  against  her  interest,  and 

for  which  she  receives  no  valuable  consideration,  is  invalid  with- 
out her  husband's  consent.     Causey  v.  Snow,  279. 

7.  The  fact  that  an  infant,  after  the  accrual  of  her  right  of  action  for 

land,  had  a  guardian  for  seven  years  before  her  marriage,  which 
,was  before  her  majority,  and  that  neither  she  nor  her  guardian 
brought  action  within  that  time,  does  not  bar  an  action  by  her 
for  the  recovery  of  the  land.     Cross  v.  Craven,  331. 

MARRIED  WOMAN'S  DEED : 

1.  In  the  conveyance  of  land  by  a  wife  with  the  assent  of  her  hus- 
band, as  allowed  by  Section  6,  Article  10,  of  the  Constitution, 
the  husband  and  wife  should  execute  the  same  deed.  Green  v. 
BenneU,  394. 
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2.  Xo  title  is  conveyed  by  a  married  woman's  deed  of  her  separate 
property  where  her  husband's  consent  thereto  was  not  proved 
and  recorded  until  after  the  death  of  the  wife.    Ibid. 

MARRIED  WOMAN,  Privy  Examination  of : 

While  the  probate  of  a  deed  by  a  married  woman,  with  her  privy 
examination,  is  not  conclusive  as  a  judicial  proceeding,  yet  such 
proceeding  can  be  declared  invalid,  and  the  deed  impeached 
only  by  strong,  clear  and  convincing  evidence.  Nimocks  v. 
Mclntyret  325. 

MASTER  AND  SERVANT,  508  : 

The  •'  Fellow-Servant  Act"  (Ch.  57,  Pr.  Laws  of  1897,)  does  not  ap- 
ply to  an  action  for  injuries  received  before  its  passage,  and  in 
such  case  a  servant  cannot  recover  for  injuries  where  his  viola- 
tion of  his  master's  orders  contributed  to  such  injuries.  RiUen- 
house  V.  Street  Railway  Co.,  544. 

MECHANIC'S  AND  LABORER'S  LIEN  : 

1.  Where  plaintiff  was  employed  as  a  bookkeeper  and  "  to  make 

himself  generally  useful,"  during  reconstruction  of  a  hotel 
building,  the  fact  that  he  occasionally  did  manual  labor  during 
the  remodeling  does  not  entitle  him  to  a  mechanic's  lien,  such 
manual  work  not  being  within  the  scope  of  his  employment. 
Neal  V.  Southwicky  459. 

2.  One  acting  as  a  bookkeeper  for  the  reconstruction  of  a  building  is 

not  entitled  to  a  laborer's  lien.     Ibid. 

MECHANIC'S  LIEN  FOR  REPAIRS : 

1.  A  mechanic's  lien  on  a  chattel  for  repairs  is  released  upon  its 

delivery  to  the  owner  after  the  repairs  are  finished.  Block  v. 
Dmd,  402. 

2.  Where  one  sold  a  bicycle  to  another,  retaining  title  until  the  pur- 

chase price  should  be  paid,  and  thereafter  made  repairs  upon  it 
and  returned  it  to  the  purchaser  and  again  obtained  poaseasion 
against  the  purchaser's  protest ;  Held,  that  he  is  not  a  mortgagee 
in  possession  so  as  to  retain  the  bicycle,  since  the  property,  un- 
like real  estate,  yields  no  rents  or  profits  for  which  he  must  ac- 
count.   Ibid. 
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MISJOINDER  : 

1.  Under  Section  267  (1)  of  The  Code,  where  causes  of  action  all  arise 

out  of  a  transaction  connected  with  the  same  subject  matter,  a 
cause  of  action  in  tort  can  be  joined  with  one  to  enforce  an 
equitable  ri}j:ht,  and  a  complaii-t  to  set  aside,  as  fraudulent,  va- 
rious conveyances  of  real  and  personal  property  by  means  of  a 
series  of  alleged  fraudulent  deeds  and  proceedings,  and  for  dam- 
ages for  the  detention  and  conversion  of  such  property,  does 
not  show  a  misjoinder  of  causes  of  action.     Daniels  v.  Fowler ^  14. 

2.  In  an  action  by  heirs  at  law  and  distributees  to  set  aside  deeds 

procured  from  their  ancestor  by  fraud  and  imposition,  it  is  im- 
material and  not  ground  for  demurrer  that  the  personal  rep- 
resentative is  made  a  party  defendant,  instead  of  plaintiff,  es- 
pecially where  it  is  alleged  and  admitted  that  there  are  no  cred- 
itors.    Ibid. 

MORTGAGE,  362. 

1.  Where  a  married  woman  who  was  the  beneficiary  in  a  life  insu- 

rance policy  issued  on  the  life  of  her  father,  elected  without  the 
consent  of  her  husband  to  allow  the  proceeds  to  be  applied  to  the 
reduction  of  a  mortgage  on  her  father's  lam  1  and  then  to  take  as 
an  heir,  as  directed  in  her  father's  will,  and  upon  discovering 
that  the  estate  was  insolvent,  she  and  her  husband  joined  in  an 
action  to  be  subrogated  to  the  rights  of  the  mortgage ;  Held, 
that  by  such  action  the  husband  ratified  the  election  which  his 
wife  had  made.     Cutchin  v.  Johnson^  51. 

2.  Where  the  beneficiaries  of  a  life  insurance  policy  elect  to  allow 

the  proceeds  of  the  policy  to  be  applied  to  the  reduction  of  a 
mortgage  on  the  decedent's  land  and  to  then  take  as  devisees 
under  the  latter 's  will,  and  the  estate  is  found  to  be  insolvent, 
they  are  entitled  to  be  subrogated  to  the  rights  of  the  mortgagee 
as  against  other  devisees  and  creditors,  but  only  upon  paying 
the  mortgage  debt  in  full.     Ibid. 

3.  A  mortgage  made  by  a  corporation  being  invalid  as  against  exist- 

ing creditors  who  commence  action  within  sixty  days  after  the 
registration  of  the  mortgage  (Section  685  of  The  Code),  a  pur- 
chaser of  land  at  a  foreclosure  sale  under  such  mortgage  acquires 
no  rights  as  against  the  creditor.  Langston  v.  Improvement  Co., 
132. 

4.  A  creditor  of  a  corporation  who  brings  his  action  within  sixty  days 

after  the  registration  of  a  mortgage  of  its  property,  is  entitled 
only  to  an  ordinary  judgment  for  a  debt  and  execution  and  not 
to  a  judgment  declaring  a  lien  on  the  property.    Ibid. 
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6.  Upon  a  sale  of  land  by  a  junior  mortagee  under  tlie  power  of  sale 
in  his  mortgage,  any  amount  in  excess  of  his  debt  and  expenses 
of  sale  must  be  paid  to  the  mortgagor,  if  there  be  no  junior  liens, 
and  if  he  uses  it  to  discharge  prior  encumbrances  he  is  liable  to 
the  mortgagor  for  the  same.     BobbiU  v.  Stanton,  253. 

6.  Where,  in  an  action  by  a  purchaser  of  land  at  a  junior  mortgage 

sale  against  the  mortgagor,  defendant  pleaded  that  the  debt  had 
been  fully  paid  before  foreclosure,  and  the  junior  mortgagee,  upon 
being  made  a  party  defendant,  denied  the  answer,  alleged  the 
validity  of  the  sale  and  asked  for  an  apportionment  of  the  pro- 
ceeds ;  Held,  that  the  court  could,  in  such  action,  adjust  the  equi- 
ties between  the  defendants,  and,  on  giving  judgment  for  the 
plaintiff  for  possession  of  the  land,  render  judgment  in  fevor  of 
the  mortgagor  against  the  mortgagee  for  the  surplus  in  his  hands. 
Ibid, 

7.  The  assignment  of  a  note  with  mortgage  securing  it,  does  not  carry 

with  it  the  power  of  sale  contained  in  the  mortgage.  Hussey  v. 
ffitt,  312. 

8.  A  sale  of  mortgaged  lands  by  an  assignee  of  a  note  and  mort- 

gage, under  a  power  of  sale  in  the  mortgage,  and  a  subsequent 
sale  of  the  land  by  the  purchaser  at  the  sale  under  the  power, 
amount  merely  to  an  equitable  assignment  of  the  note  and 
mortgage.     Ibid. 

9.  An  equitable  assignment  of  a  note  and  mortgage  security  to  the 

mortgagor  discharges  the  mortgage.     Ibid. 

10.  Where  the  holder  of  a  note  secured  by  a  first  mortgage  on  land 
purchased  a  second  mortgage  thereon  and  then  sold  the  first 
note  and  mortgage,  he  is  not  estopped  to  enforce  the  second 
mortgage,  both  mortgages  being  recorded  and  nothing  being 
said  to  the  assignee  calculated  to  deceive  him.     Ibid. 

11.  The  owner  of  an  equitable  estate  in  land,  by  way  of  resulting 
trust,  who  conveyed  the  "  legal  and  e(iuitable  estate  "  by  way 
of  mortgage,  being  entitled  to  redeem  and  to  possession  until 
foreclosure  or  entry  by  the  mortgagee,  may  compel  a  convey- 
ance of  the  legal  estate  by  the  holder.      Lackey  v.  Martin,  391. 

MORTGAGE  OF  WIFE'S  LAND  AS  SECURITY  FOR  HUSBAND'S 
DEBT: 

1.  Where  a  husband  bought  land  with  the  proceeds  of  a  note  secured 
by  mortgage  on  his  wife's  land,  and  caused  a  legal  title  to  be 
conveyed  to  his  wife  to  secure  and  indemnify  her  against  lose  by 
reason  of  the  mortgage  upon  her  land,  a  trust  in  such  land  so 
conveyed  to  the  wife  will  not,  in  the  absence  of  allegations  of 
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fraud,  be  declared  in  favor  of  the  creditor  (mortgagee)  for  a 
deficiency  remaining  after  the  foreclosure  of  the  mortgage, 
except  upon  a  reimbursement  to  the  wife  of  the  price  of  her 
land  sold  under  the  mortgage.    Sherrod  v.  Dixon^  60. 

2.  The  liability  of  a  married  woman,  who  signs  a  note  with  her  hus- 
band and  mortgages  her  land  to  secure  it,  is  not  personal,  but  is 
limited  to  the  value  of  the  land  so  mortgaged.    Ibid. 

MORTGAGE,  Power  of  Sale  under :  308. 

MORTGAGOR  AND  MORTGAGEE :  355. 

1.  Where  a  mortgagee  purchased  at  his  own  sale  and  took  possession 

and  made  betterments,  and  in  an  action  to  recover  posession  by 
the  mortgagor  the  latter  was  adjudged  entitled  thereto  upon  pay- 
ment of  the  mortgage  debt,  the  mortgagee  is  not  entitled  to 
allowance  for  such  betterments,  since  he  is  charged  with  notice 
of  defect  in  his  title.    Soittherland  v.  MerriUy  318. 

2.  The  owner  of  an  equitable  estate  in  land,  by  way  of  resulting 

trust,  who  conveyed  the  "  legal  and  equitable  estate  "  by  way 
of  mortgage,  being  entitled  to  redeem  and  to  possession  until 
foreclosure  or  entry  by  the  mortgagee,  may  compel  a  conveyance 
of  the  legal  estate  by  the  holder.     Lackey  v.  Martin,  391. 

3.  Where  one  sold  a  bicycle  to  another,  retaining  title  until  the  pur- 

chase price  should  be  paid,  and  thereafter  made  repairs  upon  it 
and  returned  it  the  purchaser  and  again  obtained  possession 
against  the  purchaser's  protest ;  Held,  that  he  is  not  a  mortgagee 
in  possession  so  as  to  retain  the  bicycle,  since  the  property,  un- 
like real  estate,  yields  no  rents  or  profits  for  which  he  must  ac- 
count.    Block  V  Dowd,  402. 

MORTGAGEE  PURCHASING  AT  HIS  OWN  SALE  : 

Where  a  mortgagee  purchased  at  his  own  sale  and  took  possession 
and  made  betterments,  and  in  an  action  to  recover  possession  by 
the  mortgagor  the  latter  was  adjudged  entitled  thereto  upon  pay- 
ment of  the  mortgage  debt,  the  mortgagee  is  not  entitled  to  allow- 
ance for  such  betterments,  since  he  is  charged  with  notice  of  de- 
fect in  his  title.     Southerland  v.  Merritt,  318. 

MOTION,  to  Make  Pleading  Definite : 

1.  The  purpose  of  The  Code  practice  being  to  have  controversies  tried 
on  their  true  merits  and  without  unnecessary  costs  and  delay,  it 
provides  for  amending  and  perfecting  the  pleadings  on  motion  in 
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apt  time  addressed  to  the  discretion  of  the  ooart,  or  by  the  ooart 
ex  mero  motu.    Allen  v.  Railway  Company ,  548. 

2.  Where  a  complaint  in  an  action  for  negligence  was  defective 
in  not  definitely  and  sufficiently  setting  out  the  negligence  <x)m- 
plained  of,  objection  thereto  should  have  been  taken,  not  by  de- 
murrer, but  by  motion  to  have  the  plaintiff  make  his  complaint 
more  definite.     Ibid. 

MOTION,  to  Set  Aside  Judgment : 

1.  Where  a  judgment  *'  final,"  instead  of  "  by  default  and  enquiry," 

was  rendered  on  an  open  account  on  failure  of  the  defendants  to 
appear,  it  was  error  to  set  it  aside  on  motion  which  w^as  not  put 
upon  the  ground  of  mistake,  surprise  or  excusable  neglect,  or 
upon  a  showing  of  valid  defence.  In  such  case  the  validity  of 
the  defence  is  for  the  court  and  not  for  the  party  to  determine. 
Jeffries  v.  AaroUj  167. 

2.  In  such  case,  any  questions  of  lien,  homestead  rights,  etc.,  that 

might  arise,  cannot  be  considered  until  execution  shall  have  been 
issued.    Ibid, 

MOTORMAN  : 

A  motorman  and  track  foreman  of  a  street  railway  are  fellow-ser- 
vants   ROtenhouse  v.  Street  Railway  Co.,  544. 

MUNICIPAL  BONDS: 

1.  Where  an  act  of  the  General  Assembly  authorized  a  municipality 

to  issue  bonds  for  city  purposes  with  the  consent  of  a  majority  of 
its  qualified  voters  therein,  but  did  not  provide  for  the  levy  of  a 
tax  to  pay  the  interest  accruing  on  and  the  principal  of  the  bonds 
at  maturity,  an  election  held  under  such  act  was  only  an  election 
concerning  the  issue  of  bonds  and  not  concerning  the  consent  of 
the  voters  to  a  levy  of  taxes  to  pay  the  principal  and  interest. 
Oiiy  of  Charlotte  v.  Shepard,  411. 

2.  The  power  given  by  a  statute  to  a  city  to  issue  bonds  with  the  ap- 

proval of  a  majority  of  the  qualified  voters  of  the  city  does  not 
confer,  by  implication,  the  power  to  levy  a  tax  to  pay  them  un- 
less the  power  to  levy  such  tax  has  been  conferred  by  the  act 
authorizing  the  issue  and  ratified  by  a  vote  of  the  people,  as  re- 
quired by  Section  7,  Article  7,  of  the  Constitution.     Ibid. 

NECESSARY  EXPENSES  OF  CITY  : 

The  furnishing  of  a  water  supply  for  a  city  is  not  a  **  necessary  ex- 
pense" within  the  meaning  of  Section  7,  Article  7,  of  the  0)n- 
stitution.     City  of  Charlotte  v.  Shepard^  411. 
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NEGLIGENCE  AND  CONTRIBUTORY  NEGLIGENCE  : 

1.  Where,  in  the  trial  of  an  action  against  a  railroad  company  for 

killing  stock,  it  appeared  that  plaintifiTs  servant  in  charge  of  a 
horse  failed  to  look  when  approaching  a  railroad  crossing  with 
an  unobstructed  view  of  the  track  and  the  horse  was  struck  by 
the  rear  car  of  a  passing  train  ;  Held^  that  the  negligent  conduct 
of  plaintiflTs  driver  was  the  proximate  cause  of  the  accident,  and 
the  trial  judge  properly  sustained  a  demurrer  to  the  evidence, 
even  though  the  effect  of  the  demurrer  was  an  admission  that 
the  engineer  failed  to  sound  the  whistle  or  give  other  warning 
of  the  approach  of  the  train.     MeRtc  v.  Railroad  Co,y  489. 

2.  The  statute  (The  Code,  Section  2320,)  raising  the  presumption  that 

the  killing  of  stock  by  a  railroad  train  is  negligence  of  the  de- 
fendant, is  construed  to  apply  only  when  the  facts  are  uncertain 
or  not  known.     Ihid. 

3.  The  statute  (Section  2326  of  The  Code)  applies  to  all  cases  of  kill- 

ing stock  by  a  railroad  and  while  the  presumption  of  negligence 
arising  from  the  killing  may  be  rebutted,  it  is  only  where  the 
undisputed  facts  show  there  was  no  negligence  that  the  trial 
judge  should  direct  a  verdict  for  the  defendant.  Harrison  v.  Rail- 
road Co. ,  492. 

4.  A  section  master  of  a  railroad  company,  by  gratuitously  taking  a 

person  walking  along  the  track  upon  a  hand-car  in  use  by  him 
•  in  the  performance  of  his  duties,  cannot  thereby  render  hie 
principal  liable  as  a  common  carrier  to  such  person  as  a  passen- 
ger.    Ibid. 

5.  A  person  walking  on  a  railroad  track  is  not  bound  to  be  on  the 

lookout  for  a  danger  which  he  has  no  reasonable  ground  to  ap- 
prehend, and  has  a  right  to  suppose  that  the  railroad  company 
will  take  care  to  provide  against  injuring  pedestrians  by  the  use 
of  proper  lights  and  signals.     Stanley  v  Railroadj  514. 

6.  Where,  on  the  trial  of  an  action  for  damages  for  injuries  resulting 

in  the  death  of  plaintiff's  intestate,  who  was  killed  by  the  de- 
fendant's train,  it  appeared  that  the  intestate  was  walking  at 
night  on  the  railroad  track,  on  which  persons  were  accustomed 
to  walk,  and  was  killed  by  being  struck  by  a  train  which  carried 
no  light  and  gave  no  signal,  it  was  error  to  instruct  the  jury  that 
plaintiff  could  not  recover  if  his  intestate  could  have  discovered 
the  train  by  ordinary  watchfulness  and  precaution,  and  by  using 
his  senses,  since  the  failure  of  the  defendant's  train  to  carry  a 
light  was  a  continuing  negligence  and  the  proximate  cause  of  the 
injury.     Ibid. 
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7.  Where,  in  the  trial  of  an  issue  as  to  whether  defendant  raihxwd 

company  negligently  killed  the  intestate  of  plaintiff,  the  ooort, 
after  properly  instructing  the  jury  that  the  burden  of  showing 
the  negligence  was  on  the  plaintiff,  told  the  jury  that  if  defend- 
ant's engineer  gave  a  warning  whistle  at  the  crossing,  or  if  the 
intestate  was  down  upon  the  track,  drunk  or  unconscious,  so 
that  no  signal  given  at  the  usual  safe  and  ordinary  distance  would 
have  aroused  him  in  time  for  him  to  avoid  the  result,  there  was 
no  negligent  killing ;  Heldj  that  such  charge  was  erroneous  for 
the  reason  that  it  connected  the  intestate's  negligence  with  that 
of  the  defendant  so  that  it  cannot  be  seen  whether  the  jury 
passed  on  defendant's  negligence,  and  for  the  further  reason  that 
it  put  upon  plaintiff  the  burden  of  proving  that  her  intestate 
was  not  negligent.     Fulp  v.  Railroad^  525. 

8.  On  the  trial  of  an  issue  as  to  contributory  negligence  of  a  person 

killed  on  a  railroad  track  by  a  train,  the  trial  judge  instructed 
the  jury  that,  if  the  intestate  failed  to  note  the  approach  of  the 
train  because  he  was  drunk  and  was  killed  in  consequence,  he 
was  guilty  of  contributory  negligence ;  Heldy  that  such  chai^ 
was  erroneous  for  the  reason  that  it  did  not  require  the  jury  to 
pass  upon  the  question  whether,  notwithstanding  intestate's 
negligence,  the  defendant  could,  by  the  exercise  of  proper  care, 
have  averted  the  killing.     Ibid. 

9.  Where,  in  the  trial  of  an  action  for  damages,  it  appeared  from  the 

testimony  of  plaintiff,  who  was  a  passenger  on  defendant's  train, 
that  after  the  name  of  the  station  at  which  he  was  to  stop  had 
been  called,  at  night,  and  the  porter  had  opened  the  door,  plain- 
tiff went  out  on  the  steps  while  the  train  was  still  moving,  and 
that  the  porter  then  said,  ''All  right,  sir,"  and  that  plaintiff 
then  stepped  off,  not  knowing  that  the  train  was  moving,  and 
was  injured  ;  Held^  (1)  that  the  evidence  was  sufficient  to  be 
submitted  to  the  jury  to  show  defendant's  negligence,  and  (2) 
that  such  testimony  showed  that  the  plaintiff  was  not  chargeable 
with  contributory  negligence.      Hodges  v.  Railway  Co.,  555. 

10.  ' '  Voluntary  assumption  of  risk ' '  being  embraced  in  an  issue  as 

to  contributory  negligence,  it  was  not  error,  in  the  trial  of  an 
action  for  damages  where  the  trial  judge  submitted  an  issue  as 
to  contributory  negligence  of  plaintiff's  intestate,  to  refuse  to 
submit  an  issue  tendered  by  defendant  as  to  whether  the  plain- 
tiff's intestate  "voluntarily  assumed"  the  risk  of  an  injury. 
RlUenhoxAse  v.  Street  Railway  Co.^  544. 

11.  On  the  trial  of  an  action  for  damages  for  injuries  caused  by  the 

alleged  negligence  of  defendant  railroad  company,  it  appeared 
that  a  street  in  Charlotte  was  entirely  occupied  by  the  tracks 
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of  the  defendant  company  and  of  the  Seaboard  Air  Line,  the 
spaces  between  which  were  frequently  used  by  pedestrians, 
and  ttiat,  on  a  dark  night  and  for  his  own  convenience,  the 
plaintiff  was  walking  on  one  of  the  tracks  of  the  Seaboard  Ck)m- 
pany  and,  seeing  an  engine  just  in  front  of  him,  he  stepped 
on  defendant's  track  and  was  struck  by  a  train  moving  back- 
wards. He  saw  the  train,  but  could  not  tell  whether  it  was 
moving  or  not.  He  was  familiar  with  the  surroundings  and 
knew  the  risks  of  walking  in  that  street ;  Hetd,  that  it  was  error 
to  refuse  an  instruction  that,  if  the  jury  believed  that  plaintiff 
would  have  been  safe  if,  after  stepping  from  the  Seaboard  track, 
he  had  stopped  in  the  space  between  that  track  and  the  defend- 
ant's track,  it  was  negligence  for  him  to  go  further  and  that  he 
could  not  recover.     Mcllhaney  v.  Railway  Co.,  551. 

12.  In  the  trial  of  an  action  for  injuries  caused  by  the  alleged  negli- 
gence of  a  street  railway  company  in  not  providing  proper  appli- 
ances, etc.,  it  was  error  to  charge  that  a  street-car  company  must 
provide  "all  known  and  approved  machinery  necessary  to  pro- 
tect its  passengers,"  the  true  rule  being  that  it  is  negligence  not 
to  adopt  and  use  all  approved  appliances  which  are  in  general 
use  and  necessary  for  the  safety  of  passengers.  WUsel  v.  Railroad 
Co.f  557. 

NEGLIGENCE  OF  GUARDIAN  : 

Where  a  guardian  accepts  from  the  administrator  of  an  estate  a 
smaller  sum  than  his  ward's  share  in  the  estate,  the  guardian  or 
the  administrator  can,  at  the  option  of  the  ward,  be  held  to  ac- 
count for  the  deficiency.     Alexander  v.  Alexander,  472. 

NEGOTIATING  SALE,  Right  to  Commissions  On  : 

A  broker  is  not  entitled  to  commissions  on  a  sale  unless  he  finds  a 
purchaser  in  a  situation  and  ready  and  willing  to  complete  the 
purchase  on  the  terms  agreed  upon  between  the  broker  and  ven- 
dor.    Arringtonv.  Lumber  Co.,  488. 

NEW  TRIAL : 

1.  Section  395  of  The  Code  is  mandatory,  and  binding  equally  upon 
the  court  and  counsel,  and  it  is  the  duty  of  the  trial  judge,  either 
of  his  own  motion  or  at  the  suggestion  of  counsel,  to  submit  such 
issues  as  are  necessary  to  settle  the  material  controversies  arising 
on  the  pleadings.  In  the  absence  of  such  issues,  or  equivalent 
admissions  of  record  sufficient  to  reasonably  justify  a  judgment 
rendered  thereon,  this  court  will  order  a  new  trial.  Tucker  v. 
Saiterthwaiiy  118. 
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2.  Where  it  appears  that  an  appellant  hae  been  guilty  of  no  laches  or 

fraud  and  the  trial  judge  certifies,  after  an  appeal,  that  his  notea 
of  the  trial  have  been  lost,  that  he  is  unwilling  to  trust  to  mem- 
ory to  set  forth  the  evidence  in  detail,  as  should  be  done  in  fair- 
ness to  both  parties,  and  requests  that  a  new  trial  be  ordered,  it 
is  the  well  settled  practice  to  grant  the  request  and  order  a  new 
trial.     McGowan  v.  Harriet  139. 

3.  This  court  will  not  interfere  with  the  discretion  of  a  trial  judge  in 

setting  aside  a  verdict  as  being  against  the  weight  of  evidence. 
Edwards  v.  Phifer,  405. 

4.  Where  the  case  on  appeal  states  that  appellant's  requests  for  in- 

structions to  the  jury  were  given  "in  substance'*  and  such  re- 
quests are  in  conflict  with  the  general  tenor  of  the  charge,  a 
new  trial  will  be  granted,  it  being  impossible  to  determine  which 
or  what  part  of  the  requebted  instructions  were  given.  WiUon  v. 
Street  Railway  Co.,  531. 

5.  AVhere  a  new  trial  is  granted  by  this  court  in  an  action  for  damages, 

but  the  answer  to  the  i^sue  as  to  damage  is  not  complained  of,  it  is 
in  the  discretion  of  the  trial  judge  as  to  whether,  on  a  new  trial, 
the  issue  as  to  damages  shall  be  retried.  RUieiihouse  v.  Street 
Railway  Co.,  544. 

NON-SUIT : 

Where  a  defendant's  witnesses  are  present  when  the  case  is  called  for 
trial  but  are  not  sworn  or  tendered  because  plaintiff  takes  a  non- 
suit, the  costs  of  such  witnesses  are  properly  taxable  against  the 
plaintiff.     Henderson  v.  WiUiam»,  339. 

NOTES  AND  BILLS : 

Where  plaintiff,  at  the  express  request  and  for  the  benefit  of  defend- 
ants, endorsed  a  note  executed  by  a  third  person  for  the  benefit 
of,  but  not  payable  to,  defendants,  and,  upon  the  insolvency  of 
the  makers,  plaintiff  was  compelled  to  pay  the  note  under  a  judg- 
ment thereon  against  him,  the  law  will  imply  a  promise  by  de- 
fendants to  repay  him.    Springs  v.  McCoy,  417. 

NOTE  OF  BUSINESS  CONCERN  SIGNED  BY  MANAGER : 

1.  The  fact  that  a  manager  of  a  business  concern  has  made  nimself 
personally  liable  by  signing  a  note  as  manager,  w4th  the  addition 
of  the  name  of  the  business  concern,  does  not  affect  the  liability 
of  such  concern  where  it  has  received  the  benefit  of  the  proceeds 
of  such  note.     Froelich  v.  Trading  Co.,  39. 
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2.  Where  an  estate  of  a  deceased  person  is,  under  the  provisions  of 
the  will,  doing  business  under  a  certain  name  and  under  the  con- 
duct of  the  executor  as  manager,  and  is  sued,  judgment  may  be 
rendered  against  the  concern  in  the  name  by  which  it  is  so  sued, 
as  well  as  against  the  manager,  but  not  against  the  estate,  as  such, 
so  as  to  acquire  a  lien  on  the  property  of  the  estate.    Ibid, 

NOTICE : 

1.  Notice  is  necessary  to  be  given  a  guarantor  that  the  person  giving 

the  credit  has  accepted  or  acted  upon  the  guaranty,  and  given 
credit  on  the  faith  of  it.     Gregory  v.  Bullock^  260. 

2.  On  the  trial  of  an  action,  it  appeared  that  the  defendant  wrote  to 

plaintiff  saying,  *'  When  S  is  ready  to  cut  ties,  if  you  can  agree 
between  you  as  to  price,  no  doubt  I  can  arrange  the  payment  of 
the  money  satisfactory  to  you."  Thereafter  plaintiff  sold  ties  to 
S,  but  gave  no  notice  to  defendant  that  she  had  acted  on  the 
proposition  contained  in  his  letter  until  some  months  thereafter ; 
Heldf  that  the  letter  was  ineffective  as  a  guaranty  to  pay  plain- 
tiff for  the  tires.    Ibid. 

NOTICE,  of  Dissolution  of  Partnership  : 

In  order  to  relieve  a  retiring  partner  from  liability  for  subsequent 
transactions  by  the  continuing  member,  it  is  necessary  to  give 
public  notice  of  the  dissolution.     Alexander  v.  HarHns,  452. 

OFFICE,  (See  "PrBLic  Ofpicu.'') 

OFFICE,  (Title  to,  237.) 

OFFICER,  (See  "Public  Office.'') 

OFFICE,  Ejection  from : 

Where  a  plaintiff  sues  for  an  office  occupied  by  another,  his  remedy 
is  an^  action  in  the  nature  of  quo  warranto.  If  he  sues  to  be 
restored  to  an  unocupied  office,  his  remedy  is  an  action  for  a 
mandamus,  and  he  must  show  that  he  has  a  present  clear  legal 
right  to  the  thing  claimed,  and  that  it  is  the  duty  of  the  defend- 
ant to  render  it  to  him.    Lyon  v.  Commissioners,  237. 

OFFICIAL  BONDS,  Action  on  : 

1.  Although  Section  2073  of  The  Code  prescribes  that  one  of  the 
bonds  required  to  be  given  by  the  Sheriff  of  a  county  must  be 
conditioned  for  the  settlement  of  the  "  county,  poor,  school  and 
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special  taxes, "  yet  where  the  bond  given  by  a  Sheriff  was  condi- 
tioned for  the  settlement  of  the  "  county  taxes  due  said  county," 
the  omission  of  the  words  "poor,  school  and  special  "  did  not 
contract  or  abridge  the  liability  of  the  sureties  for  the  Sheriff's 
def&iult  as  to  school  taxes,  since,  under  Section  1891  of  The  Code, 
the  bonds  may  be  put  in  suit  for  the  benefit  of  the  person 
injured,  notwithstanding  any  variance  in  the  penalty  or  condi- 
tion of  the  instrument  from  the  provisions  pr3scribed  by  law. 
CommWs  v.  SuUon,  298. 

2.  The  "county  "  bond  of  a  Sheriff  is  liable  for  any  school  taxes, 

whether  belonging  to  the  State  or  county  school  fund.    Ibid. 

3.  The  Board  of  County  CJommissioners  are  the  proper  relators  in  an 

action  against  a  defaulting  Sheriff  to  compel  the  settlement  of 
school  taxes.    Ibid. 

OPINION  EVIDENCE: 

1.  Where,  on  the  trial  of  an  action,  there  was  no  evidence  to  show 
any  impairment  of  plaintiff's  hearing,  it  was  error  to  admit  a 
hypothetical  question  to  a  physician  as  to  the  cause  of  an  injnry 
complained  of  in  the  action,  which  question  was  based  upon 
plaintiff's  "  sight  and  hearing  being  impaired."  Burnett  v.  RaU- 
rodd  Co.y  517. 

ORGANIZATION  OF  CORPORATION  AFTER  TWO  YEARS : 

1.  The  fact  that  a  bank  failed  to  organize  within  two  years  after  it 
was  chartered  (Section  688  of  The  Code)  cannot  affect  the  validity 
of  whatever  lien  the  bank  may,  by  its  charter,  have  on  shares  of 
stock  of  a  stockholder  indebted  to  it.  Such  defect  in  the  organi- 
zation of  the  bank  can  be  taken  advantage  of  only  by  a  direct 
proceeding  by  the  State  for  the  purpose.     Boyd  v.  Redd,  335. 

OYSTER  BEDS,  Action  to  Vacate  Entry  of,  19. 

PARTIES,  39 : 

1.  In  an  action  by  heirs  at  law  and  distributees  to  set  aside  deeds 

procured  from  their  ancestor  by  fraud  and  imposition,  it  is  im- 
material and  not  ground  for  demurrer  that  the  personal  repre- 
sentative is  made  a  party  defendant,  instead  of  plaintiff,  especially 
where  it  is  alleged  and  admitted  that  there  are  no  creditors. 
Daniels  v.  Fowfer,  14. 

2.  Under  Section  177  of  The  Code  an  action  must  be  prosecuted  by 

the  real  party  in  interest;  hence,  where  an  assignment  of  a 
judgment  for  one  of  the  defendants  against  the  plaintiff  was  made 
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during  the  pendency  of  the  appeal,  and  it  appeared  that  the 
judgment  was  bought  for  another  person,  such  person  and  not 
the  nominal  assignee  should  be  substituted  as  plaintiff  under  Sec- 
tion 976  of  The  Code.     Field  v.  Wheeler,  264. 

3.  The  Board  of  County  Commissioners  are  the  proper  relators  in 
an  action  against  a  defaulting  Sheriff  to  compel  the  settlement 
of  school  taxes.     Commmioners  v.  Sviloriy  298. 

PARTITION : 

1.  In  partition  proceedings,  where  one  tenant  in  common  has  im- 

proved a  part  of  the  land  in  good  faith,  he  is  entitled  to  have  it 
allowed  to  him  at  a  valuation  made  without  regard  to  the  im- 
provement.    Pipkin  v.  PipHn^  161. 

2.  Wheie  commissioners  appointed  in  partition   proceedings  were 

ordered  to  report  the  evidence  taken  before  them  and  their  find- 
ings of  fact  failed  to  do  so,  it  was  error  to  confirm  their  report 
as  .to  the  division  of  the  land,  in  the  face  of  an  exception  thereto 
on  the  ground  that  they  ignored  the  order  of  the  court.     Ibid, 

PARTITION  SALE,  Compensation  for  : 

The  com{)ensation  to  a  Commissioner  for  making  partition  sale  being 
fixed  by  Section  1910  of  The  Code^  no  additional  allowance  can 
be  made  on  account  of  extra  trouble  or  expense.  Ray  v.  Banks, 
389. 

PARTNERSHIP : 

1.  In  order  to  relieve  a  retiring   partner  from  liability  for  subse- 

quent transactions  by  the  continuing  member,  it  is  necessary 
to  give  public  notice  of  the  dissolution.  Akxander  v.  Harkins, 
452. 

2.  Where  no  public  notice  of  the  dissolution  of  a  firm  was  given, 

and  shortly  after  the  dissolution  the  continuing  member  had  a 
transaction  with  a  person  who  knew  the  parties  had  been  part- 
ners and,  believing  they  were  still  such,  extended  credit  to  what 
she  thought  was  a  partnership ;  Held,  that  the  retiring  partner 
was  liable  for  the  debt.     /  bid. 

PASSENGER  ON  RAILROAD,  Injury  to,  555. 

PASSENGER  ON  STREET  RAILWAY,  Injury  to,  557. 
PAYMENT,  Evidence  of,  4(J5. 
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PERMANENT   INJURY   TO    LAND    BY   RAILROAD  CONSTRUC- 
TION, 495,  498. 

PHOTOGRAPHS  AS  EVIDENCE  : 

Where,  in  the  trial  of  an  action  for  injuriea,  it  became  material  to 
show  the  location  of  a  path  existing  two  years  before  the  trial  at 
the  time  of  and  on  the  lot  where  the  accident  occurred,  there 
was  evidence  of  changes  in  the  situation  and  that  the  lot  had 
been  fenced  shortly  after  the  accident,  a  photograph  of  the  loca- 
tion, taken  just  before  the  trial,  was  properly  rejected  aa  evidence, 
it  being  inadmissible,  whether  offered  as  substantive  evidence  or 
as  an  unauthorized  map.     Hampton  v.  Railroad  Cwnpany^  534. 

PLEADING  : 

1.  Where  the  causes  of  action  stated  in  a  complaint  arise  out  of  one 

and  the  same  transaction  or  series  of  transactions,  forming  one 
course  of  dealing,  and  all  tending  to  one  end,  so  that  one  con- 
nected story  can  be  told  of  the  whole,  the  complaint  is  not  mul- 
tifarious.    Daniels  v.  Fowler j  14. 

2.  Under  section  267  (1)  of  The  Code,  where  causes  of  action  all  arise 

out  of  a  transaction  connected  with  the  same  subject  matter,  a 
cause  of  action  in  tort  can  be  joined  with  one  to  enforce  an 
equitable  right,  and  a  complaint  to  set  aside,  as  fraudulent, 
various  conveyances  of  real  and  personal  property  by  means  of  a 
series  of  alleged  fraudulent  deeds  and  proceedings,  and  for  dam- 
ages for  the  detention  and  conversion  of  such  property,  does  not 
show  a  misjoinder  of  causes  of  action.     Ibid. 

3.  The  objection  that  a  complaint  is  "  argumentative^,  hypothetical 

and  in  the  alternative,"  cannot  be  made  b^  demurrer,  but  must 
be  taken  advantage  of  by  a  motion,  before  answering  or  de- 
murring, for  a  repleader  and  to  make  the  complaint  more  spe- 
cific.   Ibid. 

4.  An  irregularity,  such  as  want  of  registration,  will  not  invalidate 

a  constable's  bond,  and,  if  such  irregularity  existed,  it  cannot  be 
objected  to  by  a  demurrer  to  a  complaint  in  on  action  on  the 
bond,  but  must  be  set  up  in  the  answer.     Warren  v.  Boyd,  56. 

5.  An  allegation  in  a  complaint  in  an  action  on  a  constable's  official 

bond  that  he,  '^  acting  as  constable  and  under  color  of  his  office,' ' 
illegally  arrested  and  imprisoned  the  plaintiff,  is  sufficient  to 
place  the  bond  within  the  liability  of  Section  1883  of  The  Code, 
notwithstanding  it  does  not  allege  that  the  bond  contained  any 
condition  other  than  for  the  faithful  discliarge  of  all  the  duties 
devolving  upon  the  constable  as  such.    Ibid. 
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6.  While  a  party  may,  under  the  present  practice,  unite  legal  and 

equitable  grounds  of  action  or  defence,  they  must  be  clearly  set 
up  in  the  pleading.     Adams  v.  HayeSj  383. 

7.  The  remedy  to  which  a  party  is  entitled  is  determined,  not  by  the 

prayer  for  relief,  but  by  the  facts  alleged  and  proved.     Ibid. 

8.  The  doctrine  of  aider  can  only  be  invoked  in  aid  of  a  defective 

statement  of  a  good  cause  of  action,  but  cannot  be  so  used  to  aid 
the  statement  of  a  bad  or  defective  cause  of  action.  Shute  v. 
Austin,  440. 

9.  In  an  action  against  a  railroad  company  for  injury  to  plaintiffs  land 

by  the  construction  of  defendant'r  roadbed,  an  allegation  in  the 
complaint  that  the  fertility  of  plaintiff's  land  was  almost  wholly 
destroyed  by  such  construction,  and  thereby  rendered  unfit  for 
agricultural  purposes,  was  notice  to  the  defendant  that  the  action 
was  for  permanent  daniiiges.     Nichols  v.  Railroady  495. 

10.  The  pur|K)se  of  The  Code  practice  being  to  have  controversies 
tried  on  their  true  merits  and  without  unnecessary  costs  and  de- 
lay, it  provides  for  amending  and  perfecting  the  pleadings  on 
motion  in  apt  time  addressed  to  the  discretion  of  the  Court,  or 
by  the  Court  ex  mero  motu.     Allai  v.  Railroad  Co.,  548. 

11.  Where  a  complaint  in  an  action  for  negligence  was  defective  in 
not  definitely  and  sufficiently  setting  out  the  negligence  com- 
plained of,  objection  thereto  should  have  been  taken,  not  by  de- 
murrer, but  by  motion  to  have  the  plaintiff  make  his  complaint 
more  definite.     Ibid. 

12.  In  the  trial  of  an  action  such  issues  as  are  raised  by  the  pleadings 
should  be  submitted  to  the  jury ;  hence  where  a  reply  to  an 
answer  set  up  an  additional  cause  of  action  not  inconsistent  with 
that  set  up  in  the  complaint,  it  was  error  to  refuse  to  submit 
issues  arising  upon  the  facts  stated  in  the  reply.  Ninocks  v. 
Mclntyre,  325. 

PLEADINGS  AS  EVIDENCE : 

1.  Pleadings  as  eiidence  are  not  before  the  jury  and  cannot  be  referred  to 

or  commented  on,  as  such,  unless  they  have  been  introduced  like 
other  written  evidence.     Gossler  v.  Woody  69. 

2.  Where  a  complaint  contained  several  distinct  and  properly  num- 

bered allegations,  and  the  first  paragraph  of  the  answer  recited 
"that  Sections  1,  2,  3,  4  and  5  are  admitted,'*  such  paragraph 
was  admissible  as  evidence,  when  offered  by  the  plaintiff,  with- 
out the  remaining  parts  of  the  answer  which  constituted  distinct 
issues  for  the  jury.     Ibid. 
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PLEADINGS,  EXTENSION  OF  TIME  FOR  FILING  : 

The  Court  may,  in  its  discretion,  allow  an  answer  to  be  filed  after  the 
expiration  of  the  time  limited  therefor.  Bailey  v.  Cojnmissioners, 
388. 

PONDING  WATER  ON  LAND,  495,  498. 

POSSESSION  OF  LAND,  Right  of: 

The  owner  of  an  equitable  estate  in  land,  by  way  of  resulting  trust, 
who  conveyed  the  **  legal  and  equitable  estate  "  by  way  of  mort- 
gage, being  entitled  to  redeem  and  to  possession  until  foreclosure 
or  entry  by  the  mortgagee,  may  compel  a  conveyance  of  the  le- 
gal estate  by  the  holder.     Lackey  v.  Martin^  391. 

POSSESSION  UNDER  COLOR  OF  TITLE : 

The  possession  of  a  grantor  who  had  no  color  of  title  cannot  be  tack- 
ed to  that  of  his  grantee  in  order  to  make  up  the  necessary  seven 
years'  possession  under  color  of  title.     Morrison  v.  Craven,  327. 

• 

POSSESSION  OF  PERSONAL  PROPERTY,  Right  of  Mortgagee  to  Re- 
tain for  Repairs  : 

Where  one  sold  a  bicycle  to  another,  retaining  title  until  the  purchase 
price  should  be  paid,  and  thereafter  made  repairs  upon  it  and 
returned  it  to  the  purchaser  and  again  obtained  possession  against 
the  purchaser's  protest ;  Held,  that  he  is  not  such  a  mortgagee  in 
possession  as  may  retain  the  bicycle  for  repairs,  since  the  pro- 
perty, unlike  real  estate,  yields  no  rents  or  profits  for  which  he 
must  aci'ount.     Block  v.  Dowd,  402. 

POSSESSION  OF  STOLEN  PROPERTY  : 

1.  An  instruction  that,  if  the  stolen  coin  was  sent  by  the  defendant 

two  days  after  the  theft,  to  a  bank  where  it  was  found  and  iden- 
fied  by  the  owner,  the  law  presumed  defendant  to  be  the  thief 
and  the  jury  should  convict,  unless  defendant  should  satisfactori- 
ly explain  tlje  possession,  was  erroneous.    Siaie  v.  McRae,  608. 

2.  The  presumption  of  guilt  that  the  law  raises  from  recent  posses- 

sion of  stolen  property,  is  strong,  slight  or  weak,  according  to 
the  particular  facts  surrounding  a  given  case.     Ibid. 

POST  MORTEM  CLAIMS: 

1.  The  law  does  not  look  with  favor  on  after-death  charges  for  services 
rendered  to  a  decedent  in  the  absence  of  some  a^^reement  by  the 
parties  before  the  death.     AiiU  v  Smith,  392. 
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2.  In  the  absence  of  some  contract,  express  or  implied,  showing  an 
intention  on  the  part  of  one  to  charge  and  the  other  to  pay,  for 
services  rendered,  the  presumption  that  the  law  raises  of  a 
promise  to  pay  for  services  performed,  is  rebutted  by  the  near 
relationship  of  the  parties,  such  as  parent  and  child,  step-parent 
and  child,  grand-parent,  <S^c.     Ibid. 

POWER  OF  SALE  UNDER  MORTGAGE : 

1.  The  assignment  of  a  note  w^ith  mortgage  securing  it,  does  not 

carry  with  it  the  power  of  sale  contained  in  the  mortgage.  Hus- 
8ey  y.  HUl,  312. 

2.  A  sale  of  mortgaged  lands  by  an  assignee  of  a  note  and  mortgage, 

under  a  power  of  sale  in  the  mortgage,  and  a  subsequent  sale  of 
the  land  by  the  purchaser  at  the  sale  under  the  power,  amount 
merely  to  an  equitable  assignment  of  the  note  and  mortgage. 
Ibid. 

3.  An  equitable  assignment  of  a  note  and  mortgage  security  to  the 

mortgagor  discharges  the  mortgage.    Ibid. 

4.  Where  the  holder  of  a  note  secured  by  a  first  mortgage  on  land 

purchased  a  second  mortgage  thereon  and  then  sold  the  first  note 
and  mortgage,  he  is  not  estopped  to  enforce  the  second  mortgage, 
both  mortgages  being  recorded  and  nothing  being  said  to  the 
assignee  calculated  to  deceive  him.     Ibid. 

PRACTICE,  94. 

1.  The  time  for  service  of  a  case  on  appeal  must  be  counted  from 

the  actual  adjournment  of  the  court.     Guano  Co.  v.  Hicks^  29. 

2.  When,  Tby  agreement  of  counsel,  the  time  for  service  of  the  case 

on  appeal  was  extended  to  thirty  days  and  the  court  adjourned 
on  October  Slst,  the  time  expired  on  November  30th,  the  last 
day  not  being  Sunday,  and  a  service  on  December  Ist  was  a 
nullity.     Ibid. 

3.  A  petition  for  a  writ  of  certiorari  to  bring  up  the  case  on  appeal 

will  not  be  granted  when  the  petitioner  has  failed  to  file  a  tran- 
script of  the  record  proper,  except,  possibly,  in  a  meritorious 
case  where  the  only  defect  is  the  absence  of  the  record,  but  cer- 
tainly not  where  the  appeal  was  lost  by  failure  to  serve  the  case 
on  appeal.     Ibid. 

4.  When  the  grounds  of  error  appear  sufficiently  assigned  in  the 

record  itself,  without  a  statement  of  the  case  on  api>eal,  this 
court  will  consider  and  pass  ujxDn  its  merits.    Clark  v.  Peebles,  31. 

5.  An  irregularity,  such  as  want  of  registration,  will  not  invalidate 

a  constable's  bond,  and,  if  such  irregularity  existed,  it  cannot  be 
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objected  to  by  a  demurrer  to  a  complaint  in  an  action  on  the 
bond,  but  must  be  set  up  in  the  answer.     Warren  v.  Boyd,  56. 

6.  Section  395  of  Tht  Code  is  mandatory  and  binding  equally  upon 

the  court  and  counsel,  and  it  is  the  duty  of  the  trial  judge,  either 
of  his  own  motion  or  at  the  suggestion  of  counsel,  to  dubmit 
such  issues  as  are  necessary  to  settle  the  material  controversiee 
arising  on  the  pleadings.  In  the  absence  of  such  issues,  or 
equivalent  admissions  of  record  sufficient  to  reasonably  justify  a 
judgment  rendered  thereon,  this  court  will  order  a  new  trial. 
Tucker  v.  Satterthwaiie^  118. 

7.  Where  it  appears  that  an  appellant  has  been  guilty  of  no  laches 

or  fraud  and  the  trial  judge  certifies,  after  an  appeal,  tliat  his 
notes  of  the  trial  have  been  lost,  that  he  is  unwilling  to  trust 
to  memory  to  set  forth  the  evidence  in  detail,  as  should  be  done 
in  fairness  to  both  parties,  and  requests  that  a  new  trial  be 
ordered,  it  is  the  well  settled  practice  to  grant  the  request  and 
order  a  new  trial.     McOmvan  v.  Harris,  139. 

8.  Where  commissioners  appointed   in   partition  proceedings  were 

ordered  to  report  the  evidence  taken  before  them  and  their  find- 
ings of  fact  failed  to  do  so,  it  was  error  to  confirm  their  report 
as  to  the  division  of  the  land,  in  the  face  of  an  exception  thereto 
on  the  ground  that  they  ignored  the  order  of  the  court.  Pipkin 
V.  Pipkin,  161. 

9.  Where  a   judgment  "final,"   instead   of  **  by  default  and  en- 

quiry," was  rendered  on  an  open  account  on  failure  of  the  de- 
fendants to  appear,  it  was  error  to  set  it  aside  on  motion  which 
was  not  put  upon  the  ground  of  mistake,  surprise  or  excusable 
neglect,  or  upon  a  showing  of  a  valid  defence.  In  such  case  the 
validity  of  the  defence  is  for  the  court  and  not  for  the  party  to 
determine.    Jeffries  v.  Aaron,  167. 

10.  In  such  case,  any  question  of  lien,  homestead  rights,  etc.,  that 

might  arise,  cannot  be  considered  until  execution  shall  have 
been  issued.     Ibid. 

11.  In  order  to  give  the  court  jurisdiction  of  a  controversy  submitted 

without  action  under  Section  567  of  The  Code,  it  is  necessary  that 
the  affidavit  required  by  the  statute  must  be  made  showing  that 
the  controversy  is  real  and  the  proceeding  in  good  faith  and 
that  the  court  would  have  had  jurisdiction  if  the  proceeding  was 
by  summons.     G randy  v  Gulley,  176. 

12.  The  rule  that  judgments  date  as  of  the  first  day  of  the  term  at 

which  they  are  rendered  has  no  application  to  appeals,  as  to 
which  the  rule  is  that  they  date  from  the  last  day  of  the  term. 
Davison  v.  Land  Co.,  259. 
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13.  Where  the  trial  term  at  which  a  judgment  was  rendered  com- 

menced before  but  was  not  adjourned  until  after  the  first  day  of 
the  term  of  this  court,  the  appellant  need  not  docket  his  appeal 
until  the  ensuing  term  of  this  court.     Ibid. 

14.  Where,  in  claim  and  delivery  proceedings  under  which  the  entire 

crop  raised  by  the  tenant  was  delivered  to  the  landlord,  the  lat- 
ter was  adjudged  entitled  to  one-fourth  of  the  crop  as  rent,  it 
was  error  to  charge  him  with  any  part  of  the  cost  of  gathering 
and  marketing  the  crop.     Field  v.  Wheeler,  264. 

15.  Where  the  plaintiff  in  claim  and  delivery  proceedings  for  a  crop 

was  adjudged  to  be  entitled  only  to  a  part  thereof,  he  should  be 
charged  with  only  one-half  of  the  fees  of  a  referee  who  had  been 
appointed  with  his  consent  to  appraise  the  value  of  the  crop. 
Ibid. 

16.  Where  a  plaintiff  in  claim  and  delivery  proceedings  for  a  crop 

was  adjudged  to  be  the  owner  of  a  part  thereof  against  defend- 
ants, who  claimed  the  whole  and  were  proceeding  to  convert  it, 
costs  should  be  allowed  to  such  plaintiff  under  Section  525  (2)  of 
The  Code.     Ibid. 

17.  Where,  fjendingan  ap[)eal  in  an  action  by  a  receiver  involving  the 

title  to  proixjrty  or  the  proceeds  of  its  sale  in  which  a  judgment 
had  been  rendered  in  favor  of  one  of  the  defendants  for  a  part  of 
the  fund  in  plaintifi's  hands,  a  motion  was  made  in  this  court  to 
substitute  the  assignee  as  party  plaintiff,  which  was  resisted  by 
the  plaintiff  upon  the  ground  that  the  assignment  did  not  affect 
the  property  in  dispute ;  Held^  that  there  was  an  issue  of  fitct 
raised,  not  germane  to  the  appeal,  which  could  better  be  settled 
in  the  court  below.     Ibid. 

18.  Under  Section  177  of  The  Code  an  action  must  be  prosecuted  by 

the  real  party  in  interest ;  hence,  where  an  assignment  of  a 
judgment  for  one  of  the  defendants  against  the  plaintiff  was 
made  during  the  pendency  of  the  appeal,  and  it  appeared  that 
the  judgment  was  bought  for  another  person,  such  person  and 
not  the  nominal  assignee  should  be  substituted  as  plaintiff  under 
Section  975  of  The  Code.     Ibid. 

19.  It  is  the  duty  of  an  appellant  to  have  his  appeal  docketed  at  the 

first  term  of  this  court  following  the  trial  below,  and  if,  with- 
out laches  on  his  part,  the  case  on  appeal  should  not  then  be 
settled  by  the  Judge,  he  should  file  the  rest  of  the  transcript 
and  apply  for  a  certiorari.  Otherwise,  the  appeal  will  be  dis- 
missed.    Burrell  v.  Hughes,  277. 

20.  If  by  reason  of  the  loss  of  papers,  or  for  other  good  cause,  the 

transcript  or  no  part  of  the  record  can  be  docketed  at  the  first 
term  of  this  court  following  the  trial  below,  that  fact  should  ap- 
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pear  by  affidavit  and  a  certiorari  asked  for,  supplemented  by  a 
motion  below  to  supply  the  papers.     1  bid. 

21.  Where  an  action  in  the  nature  of  a  creditor's  bill  proceeded  to 
final  decree  and  a  note  which  had  been  executed  to  a  commis- 
sioner appointed  in  the  cause  was,  by  the  decree,  turned  over  to 
one  of  the  parties  to  the  suit,  the  remedy  of  the  owner  was  by 
action  thereon  and  not  by  motion  in  the  cause.  Cau9ey  v.  SnoWf 
279. 

22.  Where  counsel  waive  the  diligence  required  by  Rule  5  of  this 
Court  as  to  docketing  appeal,  it  will  not  be  exacted  by  the  Court. 
Morrison  v.  Graven^  327. 

23.  Where  a  defendant's  witnesses  are  present  when  the  case  is  called 
for  trial  but  are  not  sworn  or  tendered  because  plaintiff  takes  a 
non-suit,  the  cost  of  such  witnesses  are  properly  taxable  against 
the  plaintiff.     Henderson  v.  WiUiams^  339. 

24.  While  a  party  may,  under  the  present  practice,  unite  l^al  and 
equitable  grounds  of  action  or  defense,  they  must  be  clearly  set 
up  in  the  pleading.     Adams  v.  Hayes,  383. 

25.  The  Court  may,  in  its  discretion,  allow  an  answer  to  be  filed  after 
the  expiration  of  the  time  limited  therefor.  Bailey  v.  Commis- 
sioners, 388. 

26.  This  Court  will  not  interfere  with  the  discretion  of  a  trial  judge 
in  setting  aside  a  verdict  as  being  against  the  weight  of  evidence. 
Edwards  v.  Fhifer,  405. 

27.  It  is  improper  to  grant  an  injunction  where  the  written  under- 
taking required  by  section  341  of  The  Code  is  not  filed  or  ten- 
dered.     Wilson  V.  Feaiherstonef  449. 

28.  Where  there  was  no  allegation  of  insolvency  of  the  defendants, 
but  on  the  contrary,  there  was  an  admission  in  plaintiff^s  affi- 
davit that  the  defendants  were  agoply  able  to  respond  in  damages 
for  any  wrong  done  to  plaintiff,  it  was  improper  to  grant  an 
injunction  against  defendants  who  cut  off  the  water  supply  from 
premises  allotted  to  the  plaintifi  as  dower,  and  built  a  high  fence 
around  the  same  so  as  to  close  up  her  windows.     I  bid. 

29.  Where,  pending  an  appeal  from  a  judgment  for  plaintiff  in  an 
action  for  m4inddmus  to  compel  the  defendants,  Board  of  County 
Commissioners,  to  build  a  bridge,  the  statute  requiring  the 
bridge  to  be  built  was  repealed ;  Held,  that  such  repeal  abated 
the  action.     Wikel  v.  Commissi<mers,  451. 

30.  Where,  pending  an  appeal,  the  subject  niatter  of  the  action  ia 
destroyed  or  a  Statute  giving  the  cause  of  action  is  repealed,  this 
court  will  not  go  into  the  consideration  of  the  abstract  question 
as  to  which  party  ought  to  have  prevailed,  in  order  to  adjudicate 


INDEX.  727 


the  costs,  but  the  judgment  below  as  to  costs  will  be  allowed  to 
stand.     Ibid. 

31.  Where  the  motion  of  the  defendants  who  entered  a  special  ap- 
pearance for  the  purpose  of  having  the  action  dismissed  for  want 
of  legal  service  of  summons,  and  for  want  of  jurisdiction,  was 
overruled,  their  subsequent  appearance  did  not  bring  them  into 
court.     Graham  v  0* Bryan,  463. 

32.  No  appeal  lies  from  an  order  passing  on  referree's  report  and  re- 
committing it  for  correction,  but  if  an  exception  be  noted  to  the 
ruling  it  can  be  heard  on  the  appeal  from  the  final  judgment. 
Alexander  v.  Alexander^  472. 

33.  An  appeal  taken  from  an  interlocutory  order,  but  abandoned  be- 
cause prematurely  taken,  will  operate  as  an  exception  to  such 
order  upon  an  appeal  from  the  final  judgment.     Ibid. 

34.  Where  a  guardian  accepts  from  the  administrator  of  an  estate  a 

smaller  sum  than  his  ward's  share  in  the  estate,  the  guardian  or 
the  administrator  can,  at  the  option  of  the  ward,  be  held  to  ac- 
count for  the  deficiency.     Ibid. 

35.  Well  considered  briefs  being  of  great  advantage  to  an  appellate 

court,  in  all  cases,  and  the  cost  of  printing  the  same  being  allowed 
to  the  successful  party,  it  is  desirable,  though  not  required  by  the 
rules,  that  they  should  be  printed  and  filed.     Ibid. 

36.  On  a  second  appeal,  where  errors  assigned  are  the  same  as  those 

passed  upon  by  the  former  appeal,  the  former  decision  will  be  ad- 
hered to,  the  proper  course  for  the  correction  of  eiyor  in  the 
former  opinion,  if  any  exist,  being  by  petition  to  rehear.  Bank 
V.  Furniture  Co.,  475. 

37.  Where  a  claimant  intervenes  in  attachment  proceedings  and  in 

his  affidavit  of  claim  avers  that  an  attachment  has  been  levied, 
he  cannot  be  afterwards  allowed  to  deny  the  levy.    Ibid. 

38.  Where  a  claimant  of  attached  property  intervenes  in  attachment 
proceedings,  he  cannot  be  allowed  to  deny  that  a  levy  has  been 
made,  for  the  reason  that  it  does  not  concern  him  whether  the 
levy  has  been  made  or  not ;  he  is  interested  in  but  one  issue — to- 
wit,  the  title  to  the  property.     Ibid. 

39.  One  Superior  Court  judge  cannot  reverse  or  set  aside  an  order 

or  judgment  of  another ;  hence,  an  order  refusing  a  motion  to 
vacate  an  award  cannot,  on  the  same  grounds,  be  renewed  before 
or  passed  upon  by  another  judge.     Henry  v.  H'iWiard,  479. 

40.  Where  the  case  on  appeal  states  that  ap[>ellaDt's  requests  for  in- 

structions to  the  jury  were  given  "in  substance"  and  such  re- 
quests are  in  conflict  with  the  general  tenor  of  the  charge,  a  new 
trial  will  be  granted,  it  being  impossible  to  determine  which  or 
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what  part  of  the  requested  instructions  were  given.  WUson  v. 
Street  Railway  Co.,  531. 

41.  The  purpose  of  The  Code  practice  being  to  have  controversies  tried 

on  their  true  merits  and  without  unnecessary  costs  and  delay,  it 
provides  for  amending  and  perfecting  the  pleadings  on  motion  in 
apt  time  addressed  to  the  discretion  of  the  court,  or  by  the  court 
ex  mero  moiu.     Allen  v.  Railway  Co.,  548. 

42.  Where  a  complaint  in  an  action  for  negligence  was  defective  in  not 

definitely  and  sufficiently  setting  out  the  negligence  complained 
of,  objection  thereto  should  have  been  taken,  not  by  demurrer, 
but  by  motion  to  have  the  plaintiff  make  his  complaint  more 
definite.     Ibid, 

43.  Inasmuch  as  the  jury  under  the  practice  in  this  State  responds  to 

issues  submitted  and  do  not  find  a  general  verdict,  it  is  not  error, 
in  the  trial  of  an  action  involving  several  issues,  to  refuse  to 
charge  that,  on  certain  showing,  the  "plaintiff  cannot  recover." 
Wiisel  V.  Street  Railway  Co.,  557. 

44.  An  exception  "  to  the  giving  of  the  special  instructions  prayed  for, 

etc.,  from  one  to  fourteen,  both  inclusive,"  is  a  specific  exception 
to  each  and  every  one  of  the  fourteen  special  instructions  so 
numbered,  and  is  as  available  as  if  a  separate  exception  was 
made  seriatim  to  each  instruction.     Ibid, 

45.  In  the  absence  of  any  allegation  or  ground  to  the  contrary,  a  case 

on  appeal  certified  by  the  judge  presiding  at  the  trial  will  be 
taken  as  correct,  where  the  notes  of  the  evidence  and  charge 
were  not  accessible  in  making  up  the  case.  Stale  v.  Journigan^ 
568. 

46.  Section  957  of  The  Code  authorizing  thi&  court  to  give  such  judg- 

ment as  shall  appear  to  it,  **  on  an  inspection  of  the  whole  re- 
cord,*' ought  to  be  rendered,  refers  to  such  matters  only  as  are 
necessarily  of  the  record,  as  the  pleadings,  verdict  and  judgment ; 
hence,  where  there  were  no  exceptions  on  the  trial,  the  feet  that 
the  indictment  charged  the  defendant  with  obtaining  "  money  " 
under  false  pretences,  while  the  proof  was  that  he  obtained 
**  goods,' '  is  not  ground  for  reversal  of  the  judgment  by  this  court 
of  the  judgment  against  the  defendant.     State  v.  Ashford,  581. 

47.  A  general  exception,  without  specifying  error,  will  not  be  consid- 

ered by  this  court.     Ibid. 

48.  W  hile  the  rule  is  that  where  the  State  charges  one  offence  and  proves 

other  offences  of  the  same  kind,  the  defendant  may  require  an 
election  at  the  close  of  the  State's  evidence  as  to  which  it  ^ill  rely 
upon,  yet  where  the  same  offence  is  proved  at  different  intervals 
by  different  witnesses,  he  is  not  entitled  to  demand  an  election  on 
the  part  of  the  State.    State  v.  Boggan^  590. 
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49.  An  exception  that  there  is  not  sufficient  evidence  to  go  to  the 

jury  must  be  taken  before  verdict,  in  order  that  the  defect  can 
be  supplied  if  possible.    Slate  v.  Horris^  577. 

50.  An  exception  for  omission  to  charge  must  be  made  before  ver- 

dict ;  otherwise  as  to  exceptions  for  errors  in  the  charge  which, 
if  taken  specifically,  may  be  made  within  ten  days  alter  the  ad- 
journment of  the  court.     1  hid. 

PRESUMPTION : 

1.  Where,  in  an  action  on  a  note,  the  defendant  admits  its  execution 

and  the  plaintiff  produces  it  on  the  trial,  the  presumption  raised 
by  the  law  that  the  plaintiff  is  the  rightful  ow^ner  is  not  rebutted 
by  the  defendant's  denial  of  the  ownership  in  the  answer. 
Causey  v.  Snow^  279. 

2.  The  Statute  (The  Code^  Section  2326,)  raising  the  presumption  that 

the  killing  of  stock  by  a  railroad  train  is  negligence  of  the  de- 
fendant, is  construed  to  apply  only  when  the  facts  are  uncertain 
or  not  known.     Mesic  v.  Railroad  Co,,  489. 

3.  The  Statute  (Section  2226  of  The  Code)  applies  to  all  cases  of  kill- 

ing stock  by  a  railroad,  and  while  the  presumption  of  negligence 
arising  from  the  killing  may  l>e  rebutted,  it  is  only  where  the 
undisputed  facts  show  there  was  no  negligence  that  the  trial 
judge  should  direct  a  verdict  for  the  defendant.  Hardison  v. 
Railroad  Co.,  492. 

4.  In  an  action  for  damages  to  lands  resulting  from  the  construction 

of  a  railroad  (which  action,  on  the  trial,  was  treated  as  one  for 
permanent  damages)  it  appeared  that  the  railroad  was  con- 
structed in  1889,  and  that  the  plaintiffs  acquired  title  in  1890  and 
commenced  their  action  in  1893.  There  was  no  evidence  that 
the  damage  was  caused  simultaneously  with  the  construction  of 
the  railroad,  but  it  appeared  that  it  was  the  result  of  the  gradual 
filling  up  of  plaintiffs'^  drains  by  deposits  discharged  from  de- 
fendant's ditches ;  Held,  that,  in  such  case,  there  can  be  no  pre- 
sumption that  the  permanent  damage  occurred  before  the  plain- 
tiff's ownership,  and  plaintiff's  action  is  not  barred.    498. 

5.  An  instruction  that,  if  the  stolen  coin  was  sent  by  the  defendant 

two  days  after  the  theft,  to  a  bank  where  it  waa  found  and  iden- 
tified by  the  owner,  the  law  presumed  defendant  to  be  the  thief 
and  the  jury  should  convict,  unless  defendant  should  satisfacto- 
rily explain  the  possession,  was  erroneous,    ^tate  v.  McRae,  608. 

6.  The  presumption  of  guilt  that  the  law  raises  from  recent  posses- 

sion of  stolen  property,  is  strong,  slight  or  weak,  according  to 
the  particular  facts  surrounding  a  given  case.     Ibid. 
120—92 
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PRICE,  Inadequacy  of : 

Inadequacy  of  price  will  not,  in  itself,  vitiate  a  transaction ;  and, 
where  a  pledgee  of  stocks  of  the  face  value  of  $21,000  bought 
them  from  the  pledgor  for  $7,000,  and  the  jury  found  that  the 
transaction  was  bona  fide,  but  that  the  stocks  were  worth  $8,500, 
the  sale  will  not  be  declared  a  legal  fraud  and  void.  Trust  Co.  v. 
Forbes,  355. 

PRINCIPAL  AND  AGENT : 

1.  It  is  the  duty  of  one  dealing  with  an  agent  of  limited  powers  "  to 

look  out  for  the  power  "  and  its  extent  in  contracting  for  the 
principal.     Land  Co.  v.  Crawford^  347. 

2.  The  authority  of  an  agent  to  sell  land  does  not,  per  «€,  confer 

authority  to  cancel  the  trade  without  the  principal's  knowledge 
or  consent  and  the  burden  of  proving  the  agent's  authority  to 
rescind  is  on  the  one  relying  upon  it.     Ibid. 

3.  Where  an  agency  is  limited  it  is  the  duty  of  the  person  dealing 

with  the  agent  to  ascertain  its  value  and  extent  of  his  authority 
and  to  deal  with  him  accordingly.     WiUU  v.  Railroad,  508. 

4.  A  section  master  of  a  railroad  has  such  general  authority  only  as 

is  incidental  to  the  duty  assigned  to  him,  and  no  power  whatevei 
as  to  the  transportation  of  passengers,  and  notice  of  this  limited 
authority  will  be  implied  from  the  natural  and  apparent  divisions 
of  the  business  of  a  railroad  company  among  its  various  depart- 
ments.    Ibid,  ' 

5.  In  order  to  render  the  principal  or  master  liable  for  the  act  of  his 

agent  or  servant,  the  act  (in  the  absence  of  express  authority  to 
do  it)  must  be  one  that  pertains  to  the  business  and  one  that  is 
fairly  within  the  scope  of  the  employment.     Ibid. 

6.  A  section  master  of  a  railroad  company,  by  gratuitously  taking  a 

person  walking  along  the  track  upon  a  hand-car  in  use  by  him 
in  the  performance  of  his  duties,  cannot  thereby  render  his  prin- 
cipal liable  as  a  common  carrier  to  such  person  as  a  passenger. 
Ibid. 

7.  In  the  trial  of  an  action  for  damages  for  injuries  to  a  person  who 

was  hurt  while  riding  on  a  hand-car  in  use  by  the  section  mas- 
ter of  a  railroad,  it  was  competent  for  the  defendant  to  show  the 
limited  authority  of  the  section  master  under  the  printed  rules 
of  the  company.    Ibid. 

PRINCIPAL  AND  SURETY,  60  : 

1.  An  action  at  law  by  a  surety  for  contribution  lies  only  against  the 
co-sureties,  severally,  for  the  aliquot  imrt  due  from  each.  Adanu 
V.  Hayes,  383. 
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2.  Where  a  complaint  in  an  action  by  a  surety  for  contribution  joined 
the  principals  as  parties,  and  alleged  the  contract  of  suretyship, 
payment  by  the  plaintiff  and  demand  of  the  co-sureties  **for 
their  contributive  shares,"  and  asked  judgment  against  all,  but 
did  not  allege  insolvency  of  the  principals  except  by  the  aver- 
ment that  plaintiff  was  compelled  to  pay  the  debt ;  HeHy  that 
though  the  proper  relief  was  not  asked,  and  the  insolvency  of 
the  principals  was  imperfectly  alleged,  the  cause  of  action  will 
be  construed,  on  demurrer,  as  equitable  rather  than  legal,  in  or- 
der to  confer  jurisdiction  below.     Ibid. 

PRiVY    EXAMINATION    OF    WIFE    SIGNING    DEED    BEFORE 
HUSBAND : 

1.  While  the  probate  of  a  deed  where  the  acknowledgment  and  privy 

examination  of  the  wife  is  taken  before  the  proof  of  the  execu- 
tion by  the  husband,  is  insufficient,  and  r^istration  thereunder 
is  invalid,  and  no  curative  statute  can  divest  or  impair  the  rights 
of  third  persons  acquired  before  the  enactment  of  such  statutes  ; 
yet,  as  between  the  parties  and  before  the  rights  of  others  inter- 
vene, the  power  of  the  Legislature  to  remedy  such  defects  is 
well  recognized.     Barrett  v.  Barrett^  127. 

2.  Chapter  293,  Acts  of  1893,  validating  probates  of  deeds  by  hus- 

band and  wife,  where  the  wife's  privy  examination  was  taken 
prior  to  the  husband's  ** acknowledgment."  embraces  cases 
where  the  execution  of  the  deed  by  the  husband  was  proved  by 
a  subscribing  witness,  and  not  by  the  technical  "acknowledg- 
ment" of  the  husband.    Ibid. 

PRIVY  EXAMINATION  OF  MARRIED  WOMAN : 

1.  The  probate  of  a  deed  and  the  privy  examination  of  a  married 

woman  taken  in  July,  1868,  before  the  chairman  of  the  old 
County  Court  when  the  court  was  not  in  session,  was  valid  under 
Ch.  35,  Acts  of  1868 -'69.    Spivey  v.  Rose,  163. 

2.  A  feme  plaintiff  in  action  to  recover  land  against  defendants  who 

claim  under  a  deed  alleged  to  have  been  made  by  her  and  her 
husband  to  the  ancestor  of  the  defendants  is  not  disqualified,  under 
Section  590  of  The  Code,  as  a  witness  to  prove  that  she  never 
appeared  before  the  officer  who  certified  the  probate  of  deed  al- 
leged to  have  been  signed  by  her,  and  was  never  privily  ex- 
amined by  him,  such  officer  being  dead  and  no  representative 
being  a  party  to  the  action.  In  such  case,  howev^er,  the  proof 
necessary  to  impeach  the  certificate  of  probate  should  be  strong, 
clear  and  convincing.     Ibid. 
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PROBATE : 

1.  While  the  probate  of  a  deed  where  the  acknowled^nnent  and 

privy  examination  of  the  wife  is  taken  before  the  proof  of  the 
execution  by  the  husband,  is  insufficient,  and  re^stration  there- 
under is  invalid,  and  no  curative  statute  can  divest  or  impair  the 
rights  of  third  persons  acquired  before  the  enactment  of  such 
statutes ;  yet,  as  between  the  parties  and  before  the  rights  of 
others  intervene,  the  power  of  the  Legislature  to  remedy  such 
defects  is  well  recognized.     Barrett  v.  Barrett,  127. 

2.  Chapter  293,  Acts  of  1893,  validating  probates  of  deeds  by  hus- 

band and  wife,  where  the  wife's  privy  examination  was  taken 
prior  to  the  husband's  "acknowledgment,"  embraces  oasea 
where  the  execution  of  the  deed  by  the  husband  was  proved  by 
a  subscribing  witness,  and  not  by  the  technical  "acknowledg- 
ment" of  the  husband.     Ibid. 

3.  No  title  is  conveyed  by  a  married  woman's  deed  of  her  separate 

property  where  her  husband's  consent  thereto  was  not  proved 
and  recorded  until  after  the  death  of  the  wife.  Green  v.  Bennett, 
384. 

"PROCESS  OF  LAW,"  36. 
PROPERTY  IN  OFFICE : 

1.  An  office  is  property  and   is  the  subject  of  protection  like  any 

other  property  under  the  provisions  of  Section  17  of  Article 
1  of  the  Constitution,  subject  to  the  qualifications  that  it  cannot 
be  sold  or  assigned  or  the  performance  of  its  duties  (as  a  rule) 
deputed  to  another,  and  that  for  misfeasance  and  malfeasance 
the  holder  may,  by  competent  authority,  be  deprived  of  the 
same.      Wood  v.  Bellamy,  212. 

2.  A  public  office  being  private  property,  so  long  as  the  office  is  in 

existence  the  term  for  which  the  holder  has  been  elected  or  ap- 
pointed cannot  be  lessened  to  the  prejudice  of  the  incumbent 
unless  he  has  committed  some  act  which  works  a  forfeiture. 
Ibid. 

3.  An  office  created  by  the  Legislature  may  be  abolished  at  its  dis- 

cretion, in  which  event  the  officer  loses  his  office  and  his  prop- 
erty in  it,  he  having  taken  it  with  the  implied  understanding 
that  the  continuance  of  the  office  is  a  matter  of  legislative  discre- 
tion.    Ibid. 

PROPERTY  TAX,  180. 
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PROSECUTOR,  Taxing  with  Costs,  563. 
PROXIMATE  CAUSE : 

1.  Where,  in  the  trial  of  an  action  against  a  railroad  company  for  kill- 

ing stock,  it  appeared  that  plaintiflTs  servant  in  charge  of  a  horse 
failed  to  look  when  approaching  a  railroad  crossing  with  an  un- 
obstructed view  of  the  track  and  the  horse  was  struck  by  the 
rear  car  of  a  passing  train  ;  Held^  that  the  negligent  conduct  of 
plaintift's  driver  was  the  proximate  cause  of  the  accident,  and 
the  trial  judge  properly  sustained  a  demurrer  to  the  evidence, 
even  though  the  effect  of  the  demurrer  was  an  admission  that 
the  engineer  failed  to  sound-  the  whistle  or  give  other  warning  of 
the  approach  of  the  train.     Mesic  v.  Railroad  Co.^  489. 

2.  Where,  on  the  trial  of  an  action  for  damages  for  injuries  resulting 

in  the  death  of  plaintiff's  intestate,  who  was  killed  by  the  de- 
fendant's train,  it  appeared  that  the  intestate  was  walking  at 
night  on  the  railroad  track,  on  which  persons  were  accustomed 
to  walk,  and  was  killed  by  being  struck  by  a  train  which  carried 
no  light  and  gave  no  signal,  it  was  error  to  instruct  the  jury  that 
plaintiff  could  not  recover  if  his  intestate  could  have  discovered 
the  train  by  ordinary  watchfulness  and  precaution,  and  by  using 
his  senses,  since  the  failure  of  the  defendant's  train  to  carry  a 
light  was  a  continuing  negligence  and  the  proximate  cause  of 
the  injury.     Stanley  v.  Railroad  Company y  514. 

PROVINCE  OF  COURT : 

1.  Whether  an  instrument  used  in  an  assault  is  a  deadly  weapon 

is  a  question  of  law  where  there  is  no  dispute  about  the  &icts, 
and  as  the  jurisdiction  of  the  court  depends  upon  the  determi- 
nation of  the  question,  it  is  proper  for  the  trial  judge  to  de- 
termine such  matter  when  necessary.    State  v.  Sinclair,  603. 

2.  In  determining  whether  a  weapon  used  in  an  assault  is  a  deadly 

weapon,  it  is  necessary  to  take  into  consideration  the  size  and 
nature  of  the  weapon,  the  manner  in  which  it  is  used,  the  size 
and  strength  of  the  assailant  and  the  assaulted.    Ibid, 

PUBLIC  OFFICE : 

1.  An  office  is  property  and  is  the  subject  of  protection  like  any  other 
property  under  the  provisions  of  Section  17  of  Article  1  of  the 
Constitution,  subject  to  the  qualifications  that  it  cannot  be  sold 
or  assigned  or  the  performance  of  its  duties  (as  a  rule)  deputed 
to  another,  and  that  for  misfeasance  and  malfeasance  the  holder 
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may,  by  competent  authority,  be  deprived  of  the  same.  Wood  v. 
Bellamy,  212. 

2.  A  public  office  being  private  property,  so  long  as  the  office  is  in 

existence  the  term  for  which  the  holder  has  been  elected  or  ap- 
pointed cannot  be  lessened  to  the  prejudice  of  the  incumbent, 
unless  he  has  committed  some  act  which  works  a  forfeiture.  Ibid. 

3.  An  office  created  by  the  Legislature  may  be  abolished  at  its  discre- 

tion, in  which  event  the  officer  loses  his  office  and  his  property 
in  it,  he  having  taken  it  with  the  implied  understanding  that 
the  continuance  of  the  office  is  a  matter  of  legislative  discretion. 
Ibid. 
6.  Chapter  2G5,  Acts  of  1897,  entitled  '*  An  Act  to  charter  the  Eastern 
Hospital  for  the  Colored  Insane,  and  the  Western  Hospital  for  the 
Insane,  and  North  Carolina  Insane  Asylum  at  Raleigh,  and 
to  provide  for  their  government,*'  which  purports  to  repeal  the 
charters  of  the  institutions  mentioned  in  sections  2240,  2241, 
2242,  2243,  2244  of  The  CodCy  and  to  abolish  the  offices  of  the 
superintendent  and  directors  of  such  institutions  and  to  re- 
charter  them  under  other  names  and  to  create  offices  to  be 
filled  by  officers  under  other  designations,  but  does  not  sub- 
stantially change  the  government  or  the  duties  of  the  officers,  is, 
in  effect,  only,  an  amendment  to,  and  not  a  repeal  of,  the  char- 
ters of  the  institutions  named  in  said  sections,  and  is  invalid  in 
so  far  as  it  attempts  to  abolish  the  offices  of  superintendent 
and  directors  of  such  institutions,  or  to  deprive  the  holders 
thereof  before  the  expiration  of  the  terms  for  which  they  were 
respectively  elected  and  appointed.     Ibid, 

PUNITIVE  DAMAGES  FOR  TRESPASS : 

Punitive  damages  will  be  allowed  in  an  action  lor  unlawful  entry  or 
trespass  on  land  only  where  the  trespass  is  committed  through 
malice,  or  is  accompanied  by  threats,oppres8ion  or  rudeness  to 
owner  or  occupant.     Remington  v  Kirby^  320. 

QUO  WARRANTO,  426. 

1.  Where  a  plaintiff  sues  for  an  office  occupied  by  another,  his  rem- 

edy is  an  action  in  the  nature  of  quo  warranto.  If  he  sues  to  be 
restored  to  an  unoccupied  office,  his  remedy  is  an  action  for  a 
mandamus,  and  he  must  show  that  he  has  a  present  dear  legal 
right  to  the  thing  claimed,  and  that  it  is  the  duty  of  the  defend- 
ant to  render  it  to  him.     Lonn  v.  Commissioners,  237. 

2.  The  fact  that  a  bank  failed  to  organize  within  two  years  after  it 

was  chartered  (Section  688  of  The  Code)  cannot  affect  the  validity 
of  whatever  lien  the  bank  may,  by  its  charter,  have  on  shares  o 
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stock  of  a  stockholder  indebted  to  it.  Such  defect  in  the  organ- 
ization of  the  bank  can  be  taken  advantage  of  only  by  a  direct 
proceeding  by  the  State  for  the  purpose.     Boyd  v.  Reddj  335. 

RAILROAD  CROSSING,  Accident  at,  489,  525. 

RAILROADS : 

1.  Where  the  charter  of  a  railroad  company  provides  that,  where 

no  contract  is  made  with  the  cx)mpany  in  relation  to  lands 
through  which  its  road  may  pass,  it  shall  be  presumed  that  the 
land  on  which  the  road  may  be  constructed,  together  with  100 
feet  on  each  side  of  the  centre  of  the  track,  has  been  granted  to 
the  company  by  the  owner,  unless  he  shall,  within  two  years 
from  the  completion  of  such  portion  of  the  road,  apply  for  an 
assessment  of  damages,  and  in  the  trial  of  an  action  by  the  com- 
pany  against  an  occupant  of  a  part  of  the  right  of  way  it  ap- 
peared that  the  company  had  made  no  contract  concerning  the 
land  and  no  application  had  been  made  by  the  owner  for  assess- 
ment of  damages ;  Held^  that  the  company  acquired  only  an 
easement  in  the  land  taken  and  is  entitled  to  possession  of  the 
whole  right  of  way  only  when  it  shall  api^ear  that  it  is  neces- 
sary for  its  purposes  in  the  conduct  of  its  business,  and,  where 
the  complaiiit  in  such  action  fails  to  allege  that  such  necessity 
exists,  the  action  should  be  dismissed.  Railroad  Co.  v.  Sturgeoriy 
225. 

2.  Generally,  the  right  which  railroad  companies  acquire  in  lands 

condemned  or  purchased  for  their  right  ot  way  amounts  to  an 
easement  only  and  not  to  the  purchase  of  the  estate  of  the  owner 
therein.     Ibid. 

3.  While  land  included  in  the  right  of  way  of  a  railroad  company, 

not  necessary  for  the  purposes  of  the  company,  may  be  cultivated 
by  the  servient  owner,  the  crop  must  not  be  of  such  inflammable 
or  combustible  nature,  when  matured  or  maturing,  as  to  endan- 
ger the  safety  of  the  company's  passengers  or  cause  injury  to  ad- 
joining lands  in  case  of  ignition  of  such  crops  by  sparks  from  the 
company's  engines,  for,  in  such  cast%  the  company  would  have 
the  right  to  enter  and  remove  such  crops.     Ibid. 

4.  Where,  in  the  trial  of  an  action  agninst  a  railroad  company  for 

killing  stock,  it  appeared  that  plaintiff's  servant  in  charge  of  a 
horse  failed  to  look  when  approaching  a  railroad  crossing  with 
an  unobHtructed  view  of  the  track  and  the  horse  was  struck  by 
the  rear  car  of  a  passing  train  ;  Ileldt  that  the  negligent  con- 
duct of  plaintiff's  driver  was  the  proximate  cause  of  the  accident, 
and  the  trial  judge  properly  sustained  a  demurrer  to  the  evidence, 
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even  though  the  effect  of  the  demurrer  was  an  admission  that 
the  engineer  failed  to  sound  the  whistle  or  give  other  warning  of 
the  approach  of  the  train.     Mesic  v.  Railroad  Company,  489. 

5.  The  statute  (The  Code,  Section  2326),  raising  the  presumption  that 

the  killing  of  stock  hy  a  railroad  train  is  negligence  of  the  de- 
fendant, is  construed  to  apply  only  when  the  facts  are  uncertain 
or  not  known.    I  hid. 

6.  The  statute  (section  2326  of  The  Code)  applies  to  all  cases  of  kill- 

ing stock  by  a  railroad,  and  while  the  presumption  of  negligence 
arising  from  the  killing  may  be  rebutted,  it  is  only  where  the 
undisputed  facts  show  there  was  no  negligence  that  the  trial 
judge  should  direct  a  verdict  for  the  defendant.  Hardison  v. 
Railroad  Co.,  492. 

7.  Where,  in  the  trial  of  an  action  against  a  railroad  company  for 

killing  stock,  the  plaintiff  showed  the  killing  and  that  the  action 
was  commenced  within  six  months  thereafter  and  the  defendant 
introduced  evidence  tending  to  show  that  it  was  not  negligent, 
it  was  error  to  direct  a  verdict  for  the  defendant.     Ibid. 

8.  In  an  action  for  damages  to  lands  resulting  from  the  construction 

of  a  railroad  (which  action,  on  the  trial,  was  treated  as  one  for 
permanent  damages)  it  appeared  that  the  railroad  was  constructed 
in  1889,  and  that  the  plaintiffs  acquired  title  in  1890  and  com- 
menced their  action  in  1893.  There  was  n6  evidence  that  the 
damage  was  caused  simultaneously  with  the  construction  of  the 
railroad,  but  it  appeared  that  it  was  the  result  of  the  gradual  fill- 
ing up  of  plaintiffs'  drains  by  deposits  discharged  from  defend- 
ant's ditches  ;  Held,  that,  in  such  case,  there  can  be  no  presump- 
tion that  the  permanent  damage  occurred  before  the  plaintiff's 
ownership,  and  plaintiff's  action  is  not  barred.  Beach  v.  Rail- 
road,  498. 

9.  A  railroad  company's  right  to  discharge  its  ditches  on  adjacent 

lands  is,  in  effect,  an  easement  appurtenant  to  the  right  of  way, 
for  which  payment,  as  permanent  damage,  may  be  required  by 
the  owner  of  the  servient  estate.     Ibid. 

10.  In  an  action  against  a  railroad  company  for  injury  to  plaintiff's 
laud  by  the  construction  of  defendant's  roadbed,  an  allegation 
in  the  complaint  that  the  fertility  of  plaintiff's  land  was  almost 
wholly  destroyed  by  such  construction,  and  thereby  rendered 
unfit  for  agricultural  purposes,  was  notice  to  the  defendant  that 
the  action  was  for  permanent  damages.     Nichols  v.  Railroad,  495. 

11.  Refore  the  act  of  1895  (Ch.  224)  a  railroad  could  acquire  the  pre- 
scriptive right  to  pond  water  on  adjacent  lands  only  by  subject- 
ing itself  to  an  action  for  the  injury  continuously  for  twenty 
vears.     Ibid, 
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12.  Ch.  224,  Acts  of  1895,  reducing  the  time  for  bringing  actions 
against  a  railroad  company  for  permanent  injury  to  land,  caused 
by  the  construction  or  repair  of  defendant's  road,  to  five  years, 
does  not  apply  to  a  suit  begun  before  its  passage.     Ibid. 

13  A  section  master  of  a  railroad  has  such  general  authority  only  as 
is  incidental  to  the  duty  assigned  him,  and  no  power  whatever 
as  to  the  transportation  of  passengers,  and  notice  of  this  limited 
authority  will  be  implied  from  the  natural  and  apparent  divi- 
sions of  the  business  of  a  railroad  company  among  its  various 
departments.     WUlis  v.  Railroad  Co.<^  508. 

14.  A  section  master  of  a  railroad  company,  by  gratuitously  taking  a 
person  walking  along  the  track  upon  a  hand-car  in  use  by  him 
in  the  performance  of  his  duties,  cannot  thereby  render  his  prin- 
cipal liable  as  a  common  carrier  to  such  persop  as  a  passenger. 
Ibid. 

15.  AVhen  a  person  riding  on  a  hand -car  with  a  section  master  is  in- 
jured by  collision  with  a  train,  a  conversation  after  the  accident 
between  the  section  master  and  the  conductor  of  the  colliding 
train  is  inadmissible  as  a  part  of  res  gestae.    Ibid. 

16.  In  the  trial  of  an  action  for  damages  for  injuries  to  a  person  who 
was  hurt  while  riding  on  a  hand-car  in  use  by  the  section  master 
of  a  railroad,  it  was  competent  for  the  defendant  to  show  the 
limited  authority  of  the  section  master  under  the  printed  rules 
of  the  company.     Ibid. 

17.  A  person  walking  on  a  railroad  track  is  not  bound  to  be  on  the 
lookout  for  a  danger  which  he  has  no  reasonable  ground  to  ap- 
prehend, and  has  a  right  to  suppose  that  the  railroad  company 
will  take  care  to  provide  against  injuring  pedestrians  by  the  use 
of  proper  lights  and  signals.    Stanley  v  Railroad^  514. 

18.  Where,  on  the  trial  of  an  action  for  damages  for  injuries  resulting 
in  the  death  of  plain tiflTs  intestate,  who  was  killed  by  the  de- 
fendant's train,  it  appeared  that  the  intestate  was  walking  at 
night  on  the  railroad  track,  on  which  persons  were  accus- 
tomed to  walk,  an4  was  killed  by  being  struck  by  a  train  which 
carried  no  light  and  gave  no  signal,  it  was  error  to  instruct  the 
jury  that  plaintiff  could  not  recover  if  his  intestate  could  have 
discoved  the  train  by  ordinary  watchfulness  and  precaution,  and 
by  using  his  senses,  since  the  failure  of  the  defendant's  train  to 
carry  a  light  was  a  continuing  negligence  and  the  proximate 
cause  of  the  injury.     Ibid. 

19.  The  running  of  street  cars  by  an  incorporated  street  railway  com- 
pany over  a  bridge  already  constructed  by  a  railroad  company 
within  the  city  limits  and  sufficient  for  the  ordinary  uses  of  the 
public,  imposes  an  additional  servitude  upon  the  bridge,   for 
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which  the  street  railway  company  most  render  compensation  by 
contributing  to  the  expense  of  maintenance  and  by  providing 
necessary  conveniences  at  the  intersection,  as  required  by  Section 
1957  (6)  of  The  Code,  Railroad  Company  v.  Street  Railway  Com' 
party y  520. 

20.  Where,  in  the  trial  of  an  issue  as  to  whether  defendant  railroad 
company  negligently  killed  the  intestate  of  plaintiff,  the  court, 
after  properly  instructing  the  jury  that  the  burden  of  showing 
the  negligence  was  on  the  plaintiff,  told  the  jury  that  if  defend- 
ant's engineer  gave  a  warning  whistle  at  the  crossing,  or  if  the 
intestate  was  down  upon  the  track,  drunk  or  unconscious,  so  that 
no  signal  given  at  the  usual  safe  and  ordinary  distance  would 
have  aroused  him  in  time  for  him  to  avoid  the  result,  there  waa 
no  negligent  killing ;  Ueld^  that  such  charge  was  erroneous  for 
the  reason  that  it  connected  the  intestate's  negligence  with  that 
of  the  defendant  so  that  it  cannot  be  seen  whether  the  jury  passed 
on  defendant's  negligence,  and  for  the  further  reason  that  it  put 
upon  the  plaintiff  the  bur^len  of  proving  that  her  intestate  waa 
not  negligent.     Palp  v.  Railroad^  525. 

21.  On  the  trial  of  an  issue  as  to  contributory  negligence  of  a  per- 
son killed  on  a  railroad  track  by  a  train,  the  trial  judge  instructed 
the  jury  that,  if  the  intestate  failed  to  note  the  approach  of  the 
train  because  he  was  drunk  and  was  killed  in  consequence,  he 
was  guilty  of  contributory  negligence ;  Held,  that  such  charge 
was  erroneous  for  the  reason  that  it  did  not  require  the  jury  to 
pass  upon  the  question  whether,  notwithstanding  intestate's  neg- 
ligence, the  defendant  could,  by  the  exercise  of  proi)er  care,  have 
averted  the  killing.     Ibid. 

22.  On  the  trial  of  an  action  for  damages  for  injuries  caused  by  the 
alleged  negligence  of  defendant  railroad  company,  it  appeared 
that  a  street  in  Charlotte  was  entirely  occupied  by  the  tracks  of 
defendant  company  and  of  the  Seaboard  Air  Line,  the  spaces 
between  which  was  frequently  used  by  pedestrians,  and  that,  on 
a  dark  night  and  for  his  own  convenience,  the  plaintiff  was  walk- 
ing on  one  of  the  tracks  of  the  Seaboard  Ckimpany  and,  seeing 
an  engine  just  in  front  of  him,  he  stepped  on  defendant's  track 
and  was  struck  by  a  train  moving  backwards.  He  saw  the  train, 
but  could  not  tell  whether  it  was  moving  or  not.  He  was  famil- 
iar with  the  surroundings  and  knew  the  risks  of  walking  in  that 
street ;  Held,  that  it  was  error  to  refuse  an  instruction  that,  if 
the  jury  believed  that  plaintiff  would  have  been  safe  if,  after 
stepping  from  the  Seaboard  track,  he  had  stopped  in  the  space 
between  that  track  and  the  defendant's  track,  it  was  negligence 
for  him  to  go  further  and  that  he  could  not  recover.  Mcllhaney 
V.  Railway  Co.,  551. 
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23.  Where,  in  the  trial  of  an  action  for  damages,  it  appeared  from 
the  testimony  of  plaintiff,  who  was  a  passenger  on  defendant's 
train,  that  after  the  name  of  the  station  at  which  he  was  to  stop 
had  been  called,  at  night,  and  the  porter  had  opened  the  door, 
plaintiff  went  out  on  the  steps  while  the  train  was  still  moving, 
and  that  the  porter  then  said,  '^  All  right,  sir,"  and  that  plain- 
tiff then  stepped  off,  not  knowing  that  the  train  was  moving, 
and  was  injured ;  Held,  (1)  that  the  evidence  was  sufficient  to  be 
submitted  to  the  jury  to  show  defendant's  negligence,  and  (2) 
that  such  testimony  showed  that  the  plaintiff  was  not  chargeable 
with  contributory  negligence.     Hodges  v.  Railway  Co.,  555. 

RATIFICATION : 

Ratification  is  the  subsequent  affirmance  or  adoption  of  the  act  of 
another,  or  of  the  voidable  contract  of  the  party  himself,  but  it 
must  be  made  before  any  liability  accrues  under  the  contract ; 
hence,  one  to  whom  a  policy  of  insurance  was  issued  without 
his  knowledge  or  consent  and  who  did  not  intend  to  accept  it 
when  it  was  issued,  cannot  accept  it  after  a  loss,  and  the  filing  of 
proofs  of  loss  thereunder  is  not  an  acceptance  such  as  will  vio- 
late a  provision  in  an  existing  policy  against  additional  insu- 
rance.   Nelson  v.  Insurance  Co.^  302. 

RECEIVER,  159. 

RECEIVER,  Appointment  of: 

A  Receiver  may  be  appointed  under  Section  379  of  The  Code,  in  a 
suit  against  a  debtor  and  others  to  restrain  an  execution  sale, 
where  the  debtor  has  confessed  judgment  apparently  with  fraud- 
ulent intent,  and  executions  have  been  levied  on  the  only  prop- 
erty of  the  debtor  within  the  State  in  favor  of  non-resident 
creditors  who  seek  to  take  the  property  out  of  the  State.  Stem 
V.  Austern,  107. 

RECENT  POSSESSION  OF  STOLEN  PROPERTY,  608. 

RECORD  AND  APPEAL : 

When  any  part  of  a  record  on  appeal  is  printed,  it  should  not  only 
be  paged  but  the  index  and  marginal  references  required  in  the 
original  (Rules  19  and  21)  should  also  be  printed.  Alexander  v. 
Alexander,  472. 

RECORD,  Verity  of,  96. 


740  INDEX. 


REFEREE'S  REPORT : 

1.  Every  litigant  has  the  constitutional  right  of  trial  by  jury  unless 

he  voluntarily  waives  it,  and,  in  case  of  a  compulsory  reference 
made  to  facilitate  the  trial  of  a  cause,  he  can  renew  his  demand 
for  a  jury  trial  by  excepting  to  the  report  of  the  referee  and 
pointing  out  the  findings  so  excepted  to  as  a  basis  for  issues. 
Wilson  V.  FeaJiherstone,  446. 

2.  Exceptions  to  a  referee's  report  made  the  basis  of  a  demand  for  a 

trial  by  jury  should  be  explicit  enough  for  the  opposing  party  to 
see  clearly  what  the  issue  will  be,  so  as  to  prepare  to  meet  it 
with  his  evidence.     Ibid. 

REFERENCE : 

1.  No  appeal  lies  from  an  order  passing  on  referee's  report  and  re* 

committing  it  for  correction,  but  if  an  exception  be  noted  to  the 
ruling,  it  can  be  heard  on  the  appeal  from  the  final  judgment. 
Alexander  v.  Alexander ^  472. 

2.  It  is  not  competent  for  a  judge,  on  the  fitial  hearing  of  a  case,  to 

review  and  set  aside  a  former  interlocutory  order  or  judgment 
rendered  by  another  judge,  to  which  an  exception  was  taken, 
such  review  being  reserved  for  this  court  on  the  final  appeal. 
Ibid. 

REGISTRATION  OF  DEEDS,  Act  Extending  Time  of : 

Statutes  extending  the  time  for  the  registration  of  conveyances  of 
land  are  valid,  and  deeds  of  gift  are  embraced  in  their  provisions. 
Spivey  v.  Rose^  163. 

REGISTRATION  OF  ELECTORS:  (See  "Electors.") 

REMARKS  OF  COUNSEL : 

1.  Comments  of  counsel,  in  the  argument  to  a  jury,  are  under  the 

supervision  of  a  trial  judge,  and  this  court  will  not  interfere 
with  the  exercise  of  his  discretion  unless  it  plainly  appears  that 
he  has  been  too  vigorous  or  too  lax  in  exercising  it  to  the  detri- 
ment of  the  parties.    State  v.  Crainey  601. 

2.  Where  a  defendant  charged  with  murder  was  convicted  of  man- 

slaughter and  the  evidence  disclosed  a  clear  case  of  murder,  this 
Court  will  not  grant  a  new  trial  for  the  reason  that  the  State 
Solicitor  in  his  address  to  the  jury  compared  the  defendant's  con- 
duct in  boasting  of  having  stabbed  the  deceased,  and  in  exhibit^ 
ing  the  bloody  knife,  to  that  of  a  Comanche  Indian  exhibiting 
his  scalps  as  trophies.     Ibid. 
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REPEAL  OF  STATUTE:  (See  "Statute.") 

RESCISSION  OF  CONTRACT : 

1  Where  the  buyer  countermands  his  order  for  goods  to  be  manu- 
fectured  for  him  under  an  executory  contract,  before  the  goods 
are  finished,  it  is  notice  to  the  other  party  that  he  elects  to  re- 
scind his  contract  and  submit  to  the  legal  measure  of  damages 
resulting  from  the  breach.     Heiser  v.  Mears,  443. 

2.  Where  an  executory  contract  for  the  manufacture  of  goods  is  re- 
scinded by  the  buyer  before  the  work  is  finished,  the  measure  of 
damages  is  the  difference  between  the  contract  price  and  the 
market  value  of  the  goods  at  the  time  of  the  breach.     Ibid. 

RES  GESTAE : 

9 

In  the  trial  of  an  action  for  injuries  caused  by  the  derailing  of  a 
street  car  because  of  excessive  speed  in  going  down  a  steep  grade, 
statements  made  to  a  witness  by  the  motorman  of  the  street  rail- 
way company,  immediately  preceding  the  accident,  as  to  the  con- 
dition of  the  track  and  the  want  of  sand  and  as  to  the  car  being 
overloaded  and  behind  time,  were  competent  as  part  of  the  res 
gestae  and  also  as  fixing  the  company  with  knowledge  of  facts  re- 
quiring a  greater  degree  of  care  and  providence  than  ordinary. 
WUsel  V.  Street  Railway  Co. ,  567. 

RES  JUDICATA : 

1.  Where,  in  a  proceeding  for  the  sale  of  land  for  assets,  thein&nt 

heirs  of  decedent,  through  their  guardian  ad  litem^  admitted  the 
allegations  of  the  petition,  made  no  claim  to  homestead  and  al- 
lowed judgment  ordering  the  sale,  which  was  followed  by  a  sale 
and  payment  of  the  purchase- money,  they  are  estopped  by  the 
judgment  and  proceedings  thereunder  from  claiming  either  a 
homestead  in  the  land  or  the  payment  of  $1,000  out  of  the  pur- 
chase money  in  lieu  thereof.     Morrisett  v.  Ferebee,  6. 

2.  Where,  in  a  proceeding  for  partition  of  land  by  two  heirs  against 

the  third,  the  plaintiffs  set  up  a  debt  of  defendant  due  to  the 
estate  in  order  that  he  might  be  charged  with  it  as  an  advance- 
ment, and  the  award  of  arbitrators  to  whom  the  matters  were 
submitted  and  who  found  that  such  a  debt  existed,  was  subse- 
quently set  aside  on  the  ground  that  the  administrator  of  the 
estate  was  a  necessary  party ;  Held,  that  the  judgment  in  that 
action  partitioning  the  land  was  not  a  bar  to  an  action  on  the 
debt  by  the  administrator.     Person  v.  Montgomery ,  111. 
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3.  In  a  proceeding  to  sell  lands  for  assets,  the  heirs  may  plead  the 

statute  of  limitations  to  any  of  the  debts  set  up,  and  may  also 
plead  fraud  and  collusion  between  the  administrator  and  creditor 
where  the  claims  have  been  reduced  to  judgtiient.     Ibid, 

4.  On  a  second  appeal,  where  errors  assigned  are  the  same  as  those 

passed  upon  by  the  former  appeal,  the  former  decision  will  be 
adhered  to,  the  proper  course  for  the  correction  of  error  in  the 
former  opinion,  if  any  exist,  being  by  petition  to  rehear.  Bank 
V.  Furniture  Co.,  475. 

5.  Where  a  claimant  intervenes  in  attachment  proceedings  and  in 

his  affidavit  of  claim  avers  that  an  attachment  has  been  levied, 
be  cannot  be  afterwards  allowed  to  deny  the  levy.    Ibid, 

6.  Where  an  order  recites  that  it  was  made   "by  consent  of  all 
parties,*'  this  court  is  bound  by  such  statement,  and  a  party  to 

the  action  will  not  be  permitted  to  contend  that  his  attorney  of 
record  was  not  authorized  to  consent  to  the  order.  Henry  v. 
HiUiard,  479. 

7.  While  consent  will  not  confer  jurisdiction  where  the  court  has  no 

jurisdiction  of  the  subject  matter,  yet  where  a  judge  haa  juris- 
diction of  the  subject  matter  and  a  case  is  transferred  to  him  to 
be  heard  in  a  county  other  than  that  in  which  it  is  pending,  by 
an  order  of  court,  made  by  consent  of  all  parties,  they  cannot 
be  afterwards  heard  to  dispute  the  right  of  such  judge  to  act  in 
the  matter.     Ibid. 

8.  One  Superior  Court  judge  cannot  reverse  or  set  aside  an  order  or 

judgment  of  another ;  hence,  an  order  refusing  a  motion  to  va- 
cate an  award  cannot,  on  the  same  grounds,  be  renewed  before 
or  passed  upon  by  another  judge.    Ibid. 

m 

RETROSPECTIVE  LAWS  : 

Retrospective  legislation  is  invalid  only  when  its  effect  would  be  to 
divest  or  interfere  with  vested  rights,  and  it  being  competent  for 
the  Legislature  to  provide  what  mode  of  probate  shall  be  valid 
and  when  it  does  so  it  can  affect  past  as  well  future  probates, 
provided  no  vested  rights  of  third  parties  are  affected  thereby. 
Barrett  v.  Davis j  127. 

REVERTER : 

Upon  the  dissolution  or  extinction  of  a  corporation  for  any  cause, 
real  property  conveyed  to  it  in  fee  does  not  revert  to  the  original 
grantors  or  their  heirs,  and  its  personal  property  does  not  escheat 
to  the  State  ;  and  this  is  so  whether  or  not  the  duration  of  he 
corporation  was  limited  by  its  charter  or  general  statute.  (Fox 
V.  Horahj  36  N.  C,  358,  overruled.)     WiUon  v.  Leary^  90. 
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RIGHT  OF  WAY  : 

1.  Where  the  charter  of  a  railroad  company  provides  that,  where  no 

contract  is  made  with  the  company  in  relation  to  lands  through 
which  its  road  may  pass,  it  shall  be  presumed  that  the  land  on 
which  the  road  may  be  constructed,  together  with  100  feet  on 
each  side  of  the  centre  of  the  track,  has  been  granted  to  the 
company  by  the  owner,  unless  he  shall,  within  two  years  from 
the  completion  of  such  portion  of  theroad,  apply  for  an  assess- 
ment of  xiamages,  and  in  the  trial  of  an  action  by  the  company 
against  an  occupant  of  a  part  of  the  right  of  way  it  appeared 
that  the  company  had  made  no  contract  concerning  the  land 
and  no  application  had  been  made  by  the  owner  for  assessment 
of  damages ;  Heldj  That  the  company  acquired  only  an  easement 
in  the  land  taken  and  is  entitled  to  possession  of  the  whole  right 
of  way  only  when  it  shall  appear  that  it  is  necessary  for  its  pur- 
poses in  the  conduct  of  its  business,  and,  where  the  complaint 
in  such  action  fails  to  allege  that  such  necessity  exists,  the  action 
should  be  dismissed.    Sturgeon  v.  Railroadj  225. 

2.  Generally,  the  right  which  railroad  companies  acquire  in  lands 

condemned  or  purchased  for  their  right  of  way  amounts  to  an 
easement  only  and  not  to  the  purchase  of  the  estate  of  the  owner 
therein.    Ibid, 

3.  While  land  included  in  the  right  of  way  of  a  railroad  company, 

not  necessary  for  the  purposes  of  the  company,  may  be  cultivated 
by  the  servient  owner,  the  crop  must  not  be  of  such  inflammable 
or  combustible  nature,  when  matured  or  maturing,  as  to  en- 
danger the  safety  of  the  company's  passengers  or  cause  injury  to 
adjoining  lands  in  case  of  ignition  of  such  crops  by  sparks  from 
the  company's  engines,  for,  in  such  case,  the  company  would 
have  the  right  to  enter  and  remove  such  crops.     Ibid. 

RISK,  Voluntary  Assumption  of : 

"Voluntary  aspumption  of  risk  "  being  embraced  in  an  issue  as  to 
contributory  negligence,  it  was  not  error,  in  the  trial  of  an  action 
for  damages  where  the  trial  judge  submitted  an  issue  as  to  con- 
tributory negligence  of  plaintiff's  intestate,  to  refuse  to  submit  an 
issue  tendered  by  defendant  as  to  whetuer  the  plaintiff's  intestate 
"  voluntarily  assumed  "  the  risk  of  an  injury.  Rittenhouse  v. 
Street  Railway  Company^  544. 

RULE  IN  SHELLEY'S  CASE : 

The  rule  in  Shelley's  Case,  though  antiquated  and  based  upon 
reasons  which  have  long  ceased  to  exist,  is  in  force  in  North  Car- 
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olina ;  and,  hence,  a  devise  to  a  person  **  during  his  natural 
life  and  at  his  death  to  his  hodily  heirs,"  vests  in  him  a  fee 
simple  estate.     ChamhUe  v.  BroughJUm^  170. 

SAFE  APPLIANCES  FOR  RAILWAYS : 

In  the  trial  of  an  action  for  injuries  caused  hy  the  alleged  negligence 
of  a  street  railway  company  in  not  providing  proper  applianoee, 
etc.,  it  was  error  to  charge  that  a  street-car  company  must  pro- 
vide *' all  known  and  approved  machinery  necessary  to  protect 
its  passengers,''  the  rule  being  that  it  is  negligence  not  to  adopt 
and  use  all  approved  appliances  which  are  in  general  use  and 
necessary  for  the  safety  of  passengers*  Wiisel  v.  Street  Railway 
Co.,  557. 

SALE  OF  LAND  BY  AGENT  : 

The  authority  of  an  agent  to  sell  land  does  not,  per  se,  confer  author- 
ity to  cancel  the  trade  without  the  principal's  knowledge  or  con- 
sent and  the  burden  of  proving  the  agent's  authority  to  rescind 
is  on  the  one  relying  upon  it.     Land  Company  v.  Crawford^  347. 

SALE  OF  LAND  FOR  ASSETS : 

1.  Where,  in  a  proceeding  for  the  sale  of  land  for  assets,  the  infant 

heirs  of  decedent  through  their  guardian  ad  litem  admitted  the 
allegations  of  the  petition,  made  no  claim  to  homestead  and 
allowed  judgment  ordering  the  sale,  which  was  followed  by  a  sale 
and  payment  of  the  purchase  money,  they  are  estopped  by  the 
judgment  and  proceedings  thereunder  from  claiming  either  a 
homestead  in  the  land  or  the  payment  of  $1,000  out  of  the  pur- 
chase money  in  lieu  thereof.     MorriseU  v.  Fereheet  6. 

2.  Where,  in  a  proceeding  for  partition  of  land  by  two  heirs  against 

the  third,  the  plaintiffs  set  up  a  debt  of  defendant  due  to  the 
estate  in  order  that  he  might  be  charged  with  it  as  an  advance- 
ment, and  the  award  of  arbitrators  to  whom  the  matters  were 
submitted,  and  who  found  that  such  a  debt  existed,  was  subse- 
.  quently  set  aside  on  the  ground  that  the  administrator  of  the 
estate  was  a  necessary  party  ;  Held,  that  the  judgment  in  that 
action  partitioning  the  land  was  not  a  bar  to  an  action  on  the 
debt  by  the  administrator.     Person  v.  Montgomery ,  111. 

3.  Where,  in  a  proceeding  by  an  administrator  to  sell  land  for  assets 

to  pay  debts,  the  heirs,  who  are  necessary  parties,  allege  a  suffi- 
ciency of  assets  to  pay  the  debts,  or  deny  the  existence  or  valid- 
ity of  the  alleged  debts,  the  court  will  not  order  a  sale  until 
these  questions  are  determined.     Ibid. 
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4.  In  a  proceeding  to  sell  lands  for  assets,  the  heirs  may  plead  the 

statute  of  limitations  to  any  of  the  debts  set  up,  and  may  also 
plead  fraud  and  collusion  between  the  administrator  and  credi- 
tor where  the  claims  have  been  reduced  to  judgment.     Ibid. 

5.  Where  an  heir  and  alleged  debtor  of  a  decedent  was  found  by  ar- 

bitrators, to  whom  the  matter  had  been  submitted  in  an  action 
for  the  partition  of  land,  to  be  indebted  to  the  estate  and  he 
procured  such  award  to  be  set  aside  on  the  ground  that  the  ad- 
ministrator of  decedent  was  not  a  party  ;  Held^  that  he  will  not 
be  allowed  to  set  up  the  judgment  in  such  partition  proceed- 
ings as  an  estoppel  against  his  debt  when  its  validity  is  attacked 
in  a  proceeding  to  sell  land  for  assets.    Ibid. 

6.  While  it  is  now  left,  by  the  statute,  to  the  discretion  of  an  admin- 

istrator whether  or  not  he  will  plead  the  statute  of  limitations 
against  a  debt  preferred  against  the  estate,  it  is  nevertheless  his 
duty  to  act  in  good  faith  in  that  j'espect,  and,  if  he  fail  to  do  so, 
he  may  be  held  responsible  for  his  failure.     Ibid, 

7.  Section  164  of  The  Co<2«  is  an  enabling  and  not  a  restrictive  statute ; 

it  does  not  cut  down  the  time  given  by  the  general  statute  for 
bringing  actions  but  extends  the  time  in  the  cases  therein  pro- 
vided for.    Ibid, 

SALE  UNDER  DEED  OF  TRUST : 

The  holder  of  a  note  secured  by  a  junior  deed  of  trust  bought  one 
of  two  parcels  of  land  embraced  in  it,  and  afterwards  purchased 
the  note  secured  by  the  senior  deed,  and  then,  treating  the  latter 
deed  as  still  in  force,  demanded  that  the  trustee  at  the  sale  under 
it  should  first  sell  another  parcel  embraced  in  both  deeds,  whiler 
the  debtor  requested  that  the  lot  purchased  by  the  creditor  at 
the  first  sale  should  be  first  offered;  Held^  that  the  trustee  had 
the  right,  in  his  discretion,  to  disregard  the  instructions  of  the 
creditor  and  to  follow  the  request  of  the  debtor,  there  being  no 
allegation  of  fraud  or  wrong  doing  on  the  part  of  the  trustee. 
Hinton  v.  PrUchardy  1. 

SALE  OF  LAND  UNDER  MORTGAGE : 

Upon  a  sale  of  land  by  a  junior  mortgagee  under  the  power  of  sale 
in  his  mortgage,  any  amount  in  excess  of  his  debt  and  expenses 
of  sale  must  be  paid  to  the  mortgagor,  if  there  be  no  junior  liens, 
and  if  he  uses  it  to  discharge  prior  encumbrances  he  is  liable  to 
the  mortgagor  for  the  same.     Bobbitt  v.  Stanton^  253. 
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SALE  OF  LAND,  Setting  Aside : 

1.  The  purchase  of  land  of  an  intestate  by  his  administrator  at  a  sale 

legally  conducted,  confirmed  and  price  paid,  passes  the  legal 
title,  and  can  only  be  set  aside  at  the  suit  of  some  one  having  an 
equitable  interest  therein  and  upon  a  repayment  of  the  purchase 
money.     Highsmiih  v.  Whilehurst,  123 

2.  Where  land  was  sold  by  an  administrator  to  pay  debts  of  his  in- 

testate and  was  bought  for  his  benefit,  at  its  full  value,  and  the 
sale  was  confirmed,  the  price  paid,  and  the  creditors  ratified  it 
by  receiving  the  proceeds,  which,  together  with  the  other  assets, 
were  not  sufficient  to  pay  the  debts  of  the  estate  in  full,  the 
widow  and  heirs  of  the  decedent  have  neither  any  legal  right  to 
the  land  nor  any  equitable  ground  upon  which  to  have  the  sale 
set  aside  or  to  have  the  purchaser  declared  a  trustee  for  them. 
Ibid, 

SALE  UNDER  ORDER  OF  COURT : 

Where  a  court  of  competent  jurisdiction  of  the  subject  matter  re- 
cites in  its  judgment  or  decree  that  service  of  process  by  sum- 
mons or  in  the  nature  of  summons  has  been  made  upon  the 
defendants  who  are  subject  to  the  jurisdiction  of  the  Court,  and 
the  judgment  is  regular  on  its  face,  an  innocent  purchaser  under 
such  a  judgment  or  decree  will  be  protected  even  though  the 
judgment  or  decree  be  afterwards  set  aside  on  the  ground  that,  in 
point  of  &ct,  there  had  been  no  service  of  process,  and,  so  far  as 
he  is  concerned,  the  judgment  is  conclusive  against  all  persons. 
Harrison  v.  Hargrove,  96. 

SALE  OF  MORTGAGED  CROPS  AND  PROPERTY : 

1.  The  actual  sale  of  mortgaged  crops  raises  a  presumption  of  fraud- 
ulent intent.    Stale  v.  HolmeSy  573. 

2.  On  the  trial  of  an  indictment  for  disposing  of  mortgaged  prop- 

erty, proof  that  the  defendant  executed  a  mortgage  on  his 
crops  and  sold  a  part  thereof,  leaving  the  mortgage  unsatis- 
fied (no  other  facts  being  before  the  jury),  made  out  a  prima 
facie  case  and  the  burden  of  proving  facts  negativing  such  intent 
devolved  upon  the  defendant.^  Ibid. 

SANE  OR  INSANE  : 

A  clause  in  a  policy  of  insurance  inserted  and  intended  to  protect 
the  insurer  from  all  liability  for  any  form  of  suicide,  whether 
the  assured  be  sane  or  insane,  is  not  illegal  or  contrary  to  any 
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well  settled  rule  of  public  policy  or  morals.  SpruUl  v.  Life  In- 
surance Co.y  141. 

SECRET  ASSAULT : 

1.  An  assault  made  from  behind  and  in  such  a  manner  as  to  prevent 

the  person  assaulted  from  knowing  who  his  assailant  is,  or  that 
the  blow  is  about  to  be  struck,  is  a  secret  assault.  Slate  v. 
Harris^  579. 

2.  An  assault  cannot  be  ' '  secret "  in  the  meaning  of  the  Statute  un- 

less the  person  assaulted  is  unconscious  of  the  presence  as  well 
as  of  the  purpose  of  his  adversary.    Slate  v.  King,  612. 

SECTION  590  OF  THE  CODE,  163. 

In  an  action  to  recover  land  the  children  of  a  deceased  mother 
were  parties  plaintiff  and  defendant,  plaintiff,  claiming  as  devisee 
of  the  mother.  On  the  trial  the  defendants  offered  to  testify 
that  the  mother  had  agreed  to  hold  the  land  in  trust  for  life,  with 
remainder  to  plaintiff  and  defendands  as  tenants  in  common  ; 
Held,  that  they  were  incompetent,  under  section  590  of  Tlie  Code, 
to  testify  to  the  alleged  agreement  on  the  part  of  their  deceased 
mother,  the  plaintiff  not  having  offered  to  give  evidence  concern- 
ing the  matter.     Blake  v.  Blake,  177. 

SECTION  MASTER  OF  RAILROAD : 

1.  A  section  master  of  a  railroad  has  such  general  authority  only  as 

is  incidental  to  the  duty  assigned  to  him,  and  no  power  what- 
ever as  to  the  transportation  of  passengers,  and  notice  of  this 
limited  authority  will  be  implied  from  the  natural  and  apparent 
divisions  of  the  business  of  a  railroad  company  among  its  va- 
rious departments.     Willis  v.  Railroad  Co.,  508. 

2.  In  order  to  render  the  principal  or  master  liable  for  the  act  of  his 

agent  or  servant,  the  act  (in  the  absence  of  express  authority  to 
do  it)  must  be  one  that  pertains  to  the  business  and  one  that  is 
fairly  within  the  scope  of  the  employment.     Ibid. 

3.  A  section  master  of  a  railroad  company,  by  gratuitously  taking  a 

person  walking  along  the  track  upon  a  hand-car  in  use  by  him 
in  the  performance  of  his  duties,  cannot  thereby  render  his 
principal  liable  as  a  common  canier  to  such  person  as  a  passen- 
ger.    Ibid. 

4.  When  a  person  riding  on  a  hand-car  with  a  section  master  is  in- 

jured by  collision  with  a  train,  a  conversation  after  the  accident 
between  the  section  master  and  the  conductor  of  the  colliding 
train  is  inadmissible  as  part  of  res  gestae.    Ibid. 
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5.  In  the  trial  of  an  action  for  damages  for  injaries  to  a  person  who 
was  hurt  while  riding  on  a  hand- car  in  use  by  the  section  master 
of  a  railroad,  it  was  competent  for  the  defendant  to  show  the 
limited  authority  of  the  section  master  under  the  printed  rules 
of  the  company.     Ibid. 

SERVICE  OF  SUMMONS  BY  PUBLICATION : 

A  service  by  publication  on  a  non-resident  in  an  action  affecting  pro- 
perty is  invalid  without  attachment.     Graham  v.  0^ Bryan,  463. 

SERVICE  RENDERED  PARENT : 

1.  In  the  absence  of  some  contract,  express  or  implied,  showing  an 

intention  on  the  part  of  one  to  charge  and  the  other  to  pay  for 
services  rendered,  the  presumption  that  the  law  raises  of  a  pro- 
mise to  pay  for  services  performed,  is  rebutted  by  the  near  re- 
lationship of  the  parties,  such  as  parent  and  child,  step-parent 
and  child,  grandparent,  <&c.    AvUiw.  Smith,  392. 

2.  In  an  action  against  the  administrator  of  plaintiff's  mother  for 

services  rendered  hnr  before  death,  the  plaintiff  testified  that  he 
lived  with  her  all  his  life,  and  for  twenty -four  years  conducted 
her  farm  and  attended  to  all  her  business  for  her  ;  that  she,  one 
sister  and  himself  constituted  the  family ;  that  he  supported 
them  and  they  suppoited  him,  and  that  they  all  consumed  to- 
gether what  they  made.  A  witness  testified  that  he  h'  ard  the 
mother  say  that  she  wanted  the  sixty  acres  of  land  for  his  ser- 
vices ;  Held,  that  a  non-suit  was  proper.     Ibid. 

SEVERANCE : 

The  refusal  of  a  trial  judge  to  grant  a  severance  in  the  trial  of  two 
defendants  is  a  matter  of  discretion  and  not  reviewable  on 
appeal.    State  v.  Moore  (James),  570. 

SLANDER : 

A  husband  is  liable  for  slanderous  words  spoken  by  his  wife  in  his 
absence  and  without  his  knowledge  or  consent.  PtetneU  v. 
Mo<rre,  390. 

SLANDER  OF  TITLE : 

An  action  for  dama^^es  for  slander  of  title  cannot  be  maintained 
unless  the  plaintiff  shows  the  falsity  of  the  words  published  or 
spoken,  the  malicious  intent  with  which  they  were  uttered  and 
a  pecuniary  loss  or  injury  to  himself.     Cordon  v.  McConneU,  461. 


INDEX.  749 


SLAVE  MARRIAGES : 

Where  persons  were  married  while  slaves  and  continaed  to  live 
together  as  man  and  wife  after  the  abolition  of  slavery ,  they  were, 
by  virtue  of  Ch.  40,  Acts  of  1866,  legally  married  and  no 
acknowledgment  before  an  officer  was  necessary.  State  v. 
Melion,  591. 

SOLICITOR,  Action  by  State  on  Relation  of,  19. 
SPECIAL  APPEARANCE : 

1.  Where  the  motion  of  defendants  who  entered  a  special  appear- 

ance for  the  purpose  of  having  the  action  dismissed  for  want 
of  legal  service  of  summons,  and  for  want  of  jurisdiction,  was 
overruled,  their  subsequent  appearance  did  not  bring  them  into 
court.     Graham  v.  0^ Bryan,  463. 

2.  The  compensation  to  a  Commissioner  for  making  partition  sale  be- 

ing fixed  bv  Section  1910  of  The  Code,  no  additional  allowance 
can  be  made  on  account  of  extra  trouble  or  expense.  Ray  v. 
Banks,  389. 

3.  Appeals  from  the  Clerk  of  the  Superior  Court  and  Special  Pro- 

ceedings to  the  Judge  residing  or  presiding  in  the  District  may 
be  heard  and  judgment  rendered  outside  of  the  county  where  the 
proceeding  is  pending,  and  within  the  District,  being  governed 
by  Sections  254  and  255  of  The  Code,  which  provide  that  the 
clerk  shall  send  a  statement  of  the  case  by  "  mail  or  otherwise  *' 
to  the  judge,  who  shall  ^x  a  time  "and  place"  for  hearing. 
Leadhetter  v.  Pinner,  455. 

4.  Where  nothing  in  the  record  indicates  that  a  judge,  who  rendered 

a  judgment  on  an  appeal  from  the  Clerk  of  the  Superior  Court, 
was  requested  in  writing  to  fix  a  time  for  the  hearing  and  to  give 
the  parties  notice,  as  required  by  Section  255  of  The  Code,  it  will 
be  presumed  that  the  proceeding  was  rightly  and  regularly  con- 
ducted.    Ibid, 

6.  On  an  appeal  to  the  judge  from  a  judgment  of  the  Clerk  of  the  Su- 
perior Court  in  a  Special  Proceeding  for  the  partition  of  land  the 
judge  may  (since  the  enactment  of  Chapter  276,  Acts  of  1887) 
either  render  judgment  himself  or  remand  the  proceedings  to  the 
clerk  with  direction  to  enter  the  proper  order  for  the  sale.    Ibid. 

6.  The  controversy  involved  in  a  special  proceeding  for  the  parti- 
tion of  land,  as  to  whether  there  shall  be  an  actual  partition  or 
a  sale  for  the  purpose,  is  not  an  issue  of  fact  which  should  be 
sent  to  a  jury,  but  a  question  of  &ct  to  be  decided  by  the  clerk, 
or  by  the  judge  on  appeal.    Ibid. 
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7.  The  right  to  a  jury  trial  on  questions  of  feet  involved  in  a  special 
proceeding  for  the  sale  of  land  is  waived  by  the  failure  of  a 
party  to  demand  a  jury  before  the  clerk  makes  his  decision. 
Ibid. 

STATE,  liability  for  Costs  in  Action : 

1.  Under  Section  536  of  The  Code  the  State  is  liable  for  the  costs  of  an 

action  instituted  by  the  State  Solicitor  under  the  provisions  of 
Section  4,  Ch.  287,  Acts  of  1893,  requiring  him,  as  Solicitor,  to 
bring  an  action  to  vacate  an  oyster  bed  entry  upon  the  filing 
with  him  of  an  alRdavit  of  five  inhabitants  of  a  county  alleging 
that  such  entry  is  a  fraud  upon  the  State.  In  such  case,  U  seems 
that  the  persons  making  the  affidavit  might  be  held  liable  as  re- 
lators if  it  should  appear  that  the  action  was  for  their  benefit  and 
at  their  instance.     Blount  v.  Simmons,  19. 

2.  An  action  by  the  State  to  vacate  an  oyster  bed  entry  being  a  civil 

action,  a  fee  of  one  dollar  for  entry  of  judgment  in  term  time  is 
taxable  against  the  State  as  the  losing  party.     Ibid. 

3.  Where,  in  an  unsuccessful  action  by  the  State  to  vacate  an  oyster 

bed  entry,  a  judgment  was  rendered  against  the  county  for  costs, 
but  set  aside  on  appeal,  and  subsequently  the  judgment  was 
properly  rendered  against  the  State  for  costs,  it  was  error  to 
charge  the  State  with  the  fees  for  the  entry  of  the  first  judgment, 
and  "  appeal  and  docketing  in  Supreme  Court "  on  the  appeal  by 
the  county.     Ibid. 

STATE,  Liability  of  for  Costs : 

In  a  case  in  which  a  justice  of  the  peace  has  final  jurisdiction  the 
State  can  in  no  event  be  taxed  with  the  costs.  Slate  v.  Morgan, 
563. 

STATE  OFFICER : 

1.  Sections  2  and  3  of  Chapter  168,  Acts  of  1897  (Revenue  Act),  fix- 

ing the  poll  tax  at  $1.29  and  the  property  tax  at  46  cents  on  the 
1100  valuation,  being  in  conflict  with  Section  1,  Article  V.,  of 
the  Constitution,  which  provides  that  the  poll  tax  shall  be  equal 
to  the  tax  on  |300  of  property,  are  both  void,  and  the  executive 
department  cannot  levy  a  poll  tax  at  the  constitutional  ratio  to 
the  property  tax  fixed.     Russell  v.  Ayer,  181. 

2.  Under  subsections  1  and  2  of  Section  3320  of  The  Code^  which 

empower  and  require  the  Governor  of  the  State  to  **  supervise 
the  official  conduct  of  all  executive  and  ministerial  officers,"  and 
to  **see  that  all  offices  are  filled  and  duties  thereof  performed, 
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or  in  default  thereof  apply  such  remedies  as  the  law  allows, "  as 
well  as  under  the  general  law,  as  announced  in  decisions  of  this 
Court,  the  Governor  has  the  right  to  bring  mandamus  proceed- 
ing against  the  State  Auditor  to  compel  the  performance  of  the 
ministerial  duties  prescribed  by  statute  which  do  not  involve 
any  official  discretion.     Ibid. 

STATUTE : 

The  Legislature  may  reduce  or  extend  the  time  within  which  an 
action  may  be  brought,  subject  to  the  restriction  that  when  the 
limitation  is  shortened  "  a  reasonable  time  must  be  given  for  the 
commencement  of  an  action  before  the  statute  works  a  bar. " 
Nichoh  V.  Railroad  Co,y  495. 

STATUTE,  Construction  of : 

1.  The  equation  of  taxation  being  fixed  by  the  Constitution,  any 

sections  or  parts  of  sections  of  an  act  of  the  General  Assembly 
which  violate  or  disturb  such  equation  are  void,  and  the  courts 
can  lend  no  aid  by  judicial  decision,  but  must  declare  the  ofiFend- 
ing  provisions  void.     Bussell  v.  AyeVy  180. 

2.  Sections  2  and  3  of  Chapter  168,  Acts  of  1897  (Revenue  Act),  fix- 

the  poll  tax  at  $1.29  and  the  property  tax  at  46  cents  on  the  $100 
valuation,  being  in  conflict  with  Section  1,  Article  V.,  of  the 
Constitution,  which  provides  that  the  poll  tax  shall  be  equal  to 
the  tax  on  $300  of  property,  are  both  void,  and  the  executive 
department  cannot  levy  a  poll  tax  at  the  constitutional  ratio  to 
the  property  tax  fixed.     Ilnd. 

3.  Sections  2  and  3  of  Chapter  168,  Acts  of  1897  (Revenue  Act),  be- 

ing void  in  so  far  as  they  violate  the  constitutional  equation  of 
taxation,  the  corresponding  parts  of  Sections  2  and  3  of  Chapter 
116,  Acts  of  1895,  are  unrepealed  and  in  full  force  and  effect. 

Ibid. 

« 

4.  A  statute  which  gives  to  a  bank  a  lien  on  the  stock  of  a  stock- 

holder indebted  to  it  is  in  derogation  of  common  right,  and 
must  be  strictly  construed  to  the  purposes  of  its  enactment. 
Boyd  V.  Redd,  335. 

5.  The  lien  given  to  a  bank  by  its'  charter  upon  the  stock  of  a  stock- 

holder indebted  to  it  extends  only  to  indebtedness  incurred 
directly  by  such  stockholder  to  the  bank  and  not  to  his  indebt- 
edness to  a  third  person  acquired  by  the  bank.    Ibid. 

6.  Such  lien  is  not  extended  to  notes  of  a  stockholder  to  a  third  per- 

son, taken  by  the  bank  as  collateral  from  such  person,  merely 
by  the  fact  that  the  stockholder  was  at  the  time  president  of  the 
bank.     Ibid. 
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7.  The  use  of  the  words,  **  on  his  own  premises/'  and  not  being  **  on 

his  own  lands/'  in  Section  1005  of  The  Code,  shows  an  intention 
to  restrict  the  right  to  carry  concealed  weapons  to  those  who  are 
in  the  privacy  of  their  own  premises  and  not  likely  to  be  thrown 
into  contact  with  the  public,  nor  tempted,  on  a  sudden  quarrel, 
to  use  the  great  advantage  a  concealed  weapon  gives.  SuUe  v. 
Ferry,  580. 

8.  The  exception  in  the  Statute  (Section  1005  of  Tfie  Code)  does  not 

apply  to  the  officials  of  corporations,  such  as  turnpikes,  railroads 
and  others,  which  invite  the  public  to  use  their  lines  of  travel. 
Ibid. 

9.  The  superintendent  of  a  turnpike  company,  owning  a  turnpike 

nine  miles  long  and  open  to  public  travel,  when  on  such  turn- 
pike, is  not  within  the  exception  to  Section  1005  of  The  Code, 
although  he  has  absolute  control  of  all  the  property  of  the  com- 
pany.    Ibid. 

STATUTE,  Curative  : 

1.  While  the  probate  of  a  deed,  where  the  acknowledgment  and 

privy  examination  of  the  wife  is  taken  before  the  proof  of  the 
execution  by  the  husband,  is  insufficient,  and  registration  there- 
under is  invalid,  and  no  curative  statute  can  divest  or  impair  the 
rights  of  third  person  acquired  before  the  enactment  of  such 
statutes;  yet,  as  between  the  parties  and  before  the  rights  of 
others  intervene,  the  power  of  the  Legislature  to  remedy  such 
defects  is  well  recognized.     Barrett  v.  Barrett,  127. 

2.  Chapter  293,  Acts  of  1893,  validating  probates  of  deeds  by  hus- 

band and  wife,  where  the  wife's  privy  examination  was  taken 
prior  to  the  husband's  '* acknowledgment,"  embraces  cases 
where  the  execution  of  the  deed  by  the  husband  was  proved  by 
a  subscribing  witness,  and  not  by  the  technical  **  acknowledg- 
ment "  of  the  husband.     Ibid. 

STATUTE,  Judicial  Notice  of : 

The  courts  will  take  judicial  notice  of  a  public  statute.  Wikel  v. 
Commissioner,  451. 

STATUTE,  Repeal  and  Amendment  of: 

1.  The  re-enactment  by  the  Legislature  of  a  law  in  the  terms  of  a 
former  law  at  the  same  time  it  repeals  the  former  law,  is  not,  in 
contemplation  of  law,  a  repeal,  but  is  a  reaffirmanoe  of  the 
former  law  whose  provisions  are  thus  continued  without  any 
intermission.     Wood  v.  Bellamy,  212. 
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2.  Chapter  265,  Acta  of  1897,  entitled  "An  Act  to  charter  the  East- 
em  Hospital  for  the  Colore<i  Insane,  and  the  Western  Hospital 
for  the  Insane,  and  North  Carolina  Insane  Asylum  at  Raleigh, 
and  to  provide  for  their  government,'*  which  purports  to  repeal 
the  charters  of  the  institutions  mentioned  in  sections  2240,  2241, 
2242,  2243,  2244  of  The  Oxle,  and  to  abolish  the  offices  of  the 
superintendent  and  directors  of  such  institutions  and  to  recharter 
them  under  other  names  and  to  create  offices  to  be  tilled  by 
officers  under  other  designations,  but  does  not  substantially 
change  the  government  or  the  duties  of  the  officers,  is,  in  effect, 
only  an  amendment  to,  and  not  a  repeal  of,  the  charters  of  the 
institutions  named  in  said  sections,  and  is  invalid  in  so  far  as  it 
attempts  to  abolish  the  office  of  the  superintendent  and  direc- 
tors of  such  institutions,  or  to  deprive  the  holders  thereof  be- 
fore the  expiration  of  the  terms  for  which  they  were  respec- 
tively elected  and  appointed.     Ibid. 

STATUTE,  Repeal  of  Pending  Action  : 

1.  Where,  pending  an  appeal  from  a  judgment  for  plaintiff  in  an  ac- 

tion for  mandamus  to  compel  the  defendants,  Board  of  County 
Commissioners,  to  build  a  bridge,  the  statute  requiring  the  bridge 
to  be  built  was  repealed ;  Held,  that  such  rei)eal  abated  the  ac- 
tion.     Wikel  V.  CommissionerSy  451. 

2.  Where,  pending  an  appeal,  the  subject  matter  of  the  action  is  de- 

stroyed or  a  Statute  giving  the  cause  of  action  is  rei)ealed,  this 
Court  will  not  go  into  a  consideration  of  the  abstract  question  as 
to  which  party  ought  to  have  prevailed,  in  order  to  adjudicate 
the  costs  but  the  judgment  below  as  to  costs  will  be  allowed  to 
stand.     Ibid. 

STOCKHOLDER  IN  CORPORATION  : 

A  stockholder  of  a  corporation  may  deal  with  it  in  the  same  manner 
as  any  other  person,  provided  there  is  no  fraud  in  such  dealings. 
Langsion  v.  Improvement  Co.,  132. 

STOCKHOLDER,  Indebted  to  Bank  : 

1.  A  stiitute  which  gives  to  a  bank  a  lien  on  the  stock  of  a  stock- 

iiolder  indebted  to  it  is  in  derogation  of  common  right,  and  must 
be  strictly  construed  to  the  purposes  of  its  enactment.  Boyd  v. 
Redd,  335. 

2.  The  lien  given  to  a  bank  by  its  charter  upon  the  stock  of  a  stock- 

holder indebted  to  it  extends  only  to  indebtedness  incurred  di-» 
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rectly  by  such  etockholder  to  the  bank  and  not  to  his  indebted- 
ness to  a  third  person  acquired  by  the  bank.  Ibid. 
3.  Such  lien  is  not  extended  to  notes  of  a  stockholder  to  a  third  per- 
son, taken  by  the  bank  as  collateral  from  such  person,  merely  by 
the  fact  that  the  stockholder  was  at  the  time  president  of  the 
bank.     Ibid. 

STREET  RAILWAYS  : 

1.  A  track  foreman  and  motorman  of  a  street  railway  are  fellow-ser- 

vants.    RiUenhonse  v.  Street  Railway  Co.,  544. 

2.  In  the  trial  of  an  action  for  injuries  caused  by  the  derailing  of  a 

street-car  because  of  excessive  speed  in  going  down  a  steep 
grade,  statements  made  to  a  witness  by  the  motorman  of  the 
street  railway  company,  immediately  preceding  the  accident,  as 
to  the  condition  of  the  track  and  the  want  of  sand  and  as  to  the 
car  being  overloaded  and  behind  time,  were  competent  as  part  of 
the  rea  gestae  and  also  as  fixing  the  company  with  knowledge  of 
facts  requiring  a  greater  degree  of  care  and  providence  than  ordi- 
nary.    WiiselL  V.  Railway  Co.y  557. 

3.  In  the  trial  of  an  action  for  injuries  caused  by  the  alleged  negli- 

gence of  a  street  railway  company  in  not  providing  proper  ap- 
pliances, Ac,  it  was  error  to  charge  that  a  street-car  company 
must  provide  "  all  known  and  approved  machinery  necessary  to 
protect  its  passengers,"  the  true  rule  being  that  it  is  negligence 
not  to  adopt  and  use  all  approved  appliances  which  are  in  gene- 
ral use  and  necessary  for  the  safety  of  passengers.     Ibid. 

STREET  RAILWAY  CROSSING  RAILROAD  BRIDGE : 

The  running  of  street  cars  by  an  incorporated  street  railway  com- 
pany over  a  bridge  already  constructed  by  a  railroad  company 
within  the  city  limits  and  sufficient  for  the  ordinary  uses  of  the 
public,  imposes  an  additional  servitude  upon  the  bridge,  for 
which  the  street  railway  company  must  render  compensation  by 
contributing  to  the  expense  of  maintenance  and  by  providing 
necessary  conveniences  at  the  intersection,  as  required  by  Section 
1957  (0)  of  Tlie  Code.  Railroad  Company  v.  Street  Railway  Com- 
pani/f  r)20. 

SWAMP  LANDS : 

The  owners  of  swamps  whose  waters  naturally  flow  into  natural 
water  courses,  can  make  such  canals  as  are  nece&sary  to  drain  them 
of  the  water  naturally  flowing  therein,  although  in  doing  so  the 
flow  of  water  in  the  natural  water-course  is  increased  and  accele- 
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rated  so  that  the  water  is  discharged  on  the  land  of  an  abutting 
owner.     Mizzell  v.  McOowan^  134. 

SURETIES,  Contribution  Among,  383. 

SURETY,  Indemnity  for : 

Where  a  husband  bought  land  with  the  proceeds  of  a  note  secured 
by  mortgage  on  his  wife's  land,  and  caused  a  legal  title  to  be 
conveyed  to  his  wife  to  secure  and  indemnify  her  against  loss 
by  reason  of  the  mortgage  upon  her  land,  a  trust  in  such  land 
so  conveyed  to  the  wife  will  not,  in  the  absence  of  allegations  of 
fraud,  be  declared  in  favor  of  the  creditor  (mortgagee)  for  a  defi- 
ciency remaining  after  the  foreclosure  of  the  mortgage,  except 
upon  a  reimbursement  to  the  wife  of  the  price  of  her  land  sold 
under  the  mortgage.    Sherrod  v.  Dixon,  60. 

SURETIES  OX  OFFICIAL  BOND,  298. 

SUBMISSION   OF  ONE   INDICTED   FOR  MURDER  TO  VERDICT 
OF  MANSLAUGHTER : 

Where  a  prisoner  indicted  and  on  trial  for  murder  agreed  that  the 
jury  should  return  a  verdict  of  manslaughter,  which  was  done,  and 
the  defendant  appealed,  assigning  as  error  the  exclusion  of  cer- 
tain evidence  ;  Heldj  that  the  submission  to  the  verdict  of  man- 
slaughter was  an  acknowledgment  and  confession  of  the  facts 
which  constituted  the  crime,  and  appeal  from  the  judgment 
thereon  cannot  bring  into  question  the  regularity  and  correctness 
of  the  proceedings.     State  v.  Moore  {BobH),  565. 

SUBROGATION  : 

Where  the  beneficiaries  of  a  life  insurance  policy  elect  to  allow  the 
proceeds  of  the  policy  to  be  applied  to  the  reduction  of  a  mort- 
gage on  the  decedent's  land  and  to  then  take  as  devisees  under 
the  latter 's  will,  and  the  estate  is  found  to  be  insolvent,  they 
are  entitled  to  be  subrogated  to  the  rights  of  the  mortgagee  as 
against  other  devisees  and  creditors,  but  only  upon  paying  the 
mortgage  debt  in  full.     Cutchins  v.  Johnson,  ol. 

SUFFICIENCY  OF  EVIDENCE,  141. 

SUICIDE : 

1.  A  clause  in  a  policy  of  insurance  inserted  and  intended  to  protect 
the  insurer  from  all  liability  for  any  form  of  suicide,  whether 
the  assured  be  sane  or  insane,  is  not  illegal  or  contmry  to  any 
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properly  rendered  against  the  State  for  costs,  it  was  error  to 
charge  the  State  with  the  fees  for  the  entry  of  the  first  judg- 
ment, and  "appeal  and  docketing  in  Supreme  Court"  on  the 
appeal  by  the  county.     Blount  v.  Simmons,  19. 

7.  An  appeal  lies  to  this  Court  from  the  erroneous  taxation  of  items 
in  bills  of  costs  in  the  Superior  Court.    Ibid. 

TENANCY  IN  COMMON : 

1.  In  a  deed  by  one  of  four  devisees  to  a  stranger,  the  specific  de- 

scription of  the  land  by  metes  and  bounds  was  immediately 
followed  by  the  words,  "or  the  one-fourth  part  of  all  the  land 
that  my  father  M  died  seized  and  possessed  of ; "  Held,  that  the 
addendum  to  the  specific  description  did  not  control  the  latter 
so  as  to  create  a  tenancy  in  common  in  other  land  devised  by 
the  deceased.     Midgett  v.  Twiford,  4. 

2.  In  partition  proceedings,  where  one  tenant  in  common  has  im- 

proved a  part  of  the  land  in  good  faith,  he  is  entitled  to  have  it 
allowed  to  him  at  a  valuation  made  without  regard  to  the  im- 
provement.    Pipkin  V.  Pipkin,  161 

TENANTS  IN  COMMON.  Suit  by  : 

Under  Section  627  of  The  Code,  one  tenant  in  common  may  sue  his 
co-tenant  for  waste.     Hinson  v.  Hinson,  400. 

TENURE  OF  OFFICE.     (See  *'Pl^blic  Officer.") 

TESTAMENTARY  GUARDIAN: 

Where  a  testator,  by  his  will,  appointed  guardians  of  the  persons 
and  estate  of  his  children,  with  directions  that  the  latter  should 
be  placed  with  his  sifter  S  until  their  majority  and  the  children 
had  been  so  placed  with  her  but  been  taken  from  her  by  their 
maternal  grandparents,  and  in  a  proceeding  by  habeas  corpus,  it 
appeared  that  the  deceased  had  for  some  time  before  his  death 
boarded  w^ith  his  said  Rister,  knew  her  disposition  and  habits  of 
living,  and  it  also  appeared  that  she  was  unable,  by  reason  of  her 
circumstances  in  life  and  the  allowance  made  by  the  will  for  the 
support  of  the  children,  to  give  them  proper  attention;  Held, 
that,  in  the  absence  of  a  finding  that  the  sister  S  was  an  unsuit- 
able person  to  have  their  custody,  the  children  should  be  restored 
to  her  until  she  voluntarily  surrenders  her  trust  or  proves  un- 
worthy of  it,  in  which  latter  case  the  guardians  or  the  court  will 
terminate  it  at  the  instance  of  any  person  interested  in  the  matter. 
In  re  Young,  151. 
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TITLE,  Slander  of : 

An  action  for  damages  for  slander  of  title  cannot  be  maintained 
unless  the  plaintiff  shows  the  falsity  of  the  words  published  or 
spoken,  the  malicious  intent  with  which  they  were  uttered  and 
a  pecuniary  loss  or  injury  to  himself.     Cardon  v.  McConnellf  461. 

TITLE  TO  LAND : 

The  possession  of  land  under  a  deed  apparently  good  and  sufficient, 
properly  acknowledged  and  recorded  and  unimpeached,  is  suffi- 
cient evidence  of  title ;  and  where  such  facts  appeared  on  the 
trial  of  an  issue  as  to  whether  plaintiff  waa  the  owner  of  certain 
property  it  was  not  error  to  instruct  the  jury  that,  if  they  be- 
lieved the  evidence,  they  should  answer  in  the  affirmative.  Nel- 
8071  v.  Insurance  Co,,  302. 

TITLE  TO  PERSONAL  PROPERTY  ATTACHED : 

1.  Where  a  claimant  of  attached  property  intervenes  in  attachment 

proceedings,  he  cannot  be  allowed  to  deny  that  a  levy  has  been 
made,  for  the  reason  that  it  does  not  concern  him  whether  the 
levy  has  been  made  or  not ;  he  is  interested!  in  but  one  issue — to- 
wit :   the  title  to  the  property.     Bank  v.  Furniture  Co.y  475. 

2.  Where  an  intervening  claimant  in  attachment  proceedings  had 

purchased  the  property  only  twelve  days  before  the  levy  of  the 
attachment,  at  which  time  it  was  in  the  factory  of  the  debtor  and 
in  an  incomplete  condition,  and  on  the  trial  the  validity  of  the 
sale  under  which  claimant  claimed  was  the  only  issue,  evidence 
that  the  claimant  was  in  possession  at  the  time  of  the  levy  was 
not  admissible  as  showing  title  to  him.     Ibid. 

TIME  FOR  FILING  PLEADINGS,  Extension  of: 

The  Court  may,  in  its  discretion,  allow  an  answer  to  be  filed  after 
the  expiration  of  the  time  limited  therefor.  Bailey  v.  Commis- 
sionerSy  388. 

TIME  FOR  SERVICE  OF  CASE  ON  APPEAL,  How  Calculated,  29. 

TORTS  OF  WIFE,  Husband  Liable  for : 

A  husband  is  liable  for  slanderous  words  spoken  by  his  wife  in  his 
absence  and  without  his  knowledge  or  consent.  Presnell  v. 
Moore,  390. 
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TRESPASS : 

1.  An  allegation,  in  an  action  for  an  injunction,  that  defendant  is  in- 

solvent and  is  cutting  down  timber  trees  on  plaintiff's  land  and 
hauling  them  off  and  threatens  to  continue  to  do  so,  to  the  irre- 
parable damage  of  the  plaintiff,  is  sufficient,  if  true,  to  authorize 
an  injunction  and  the  appointment  of  a  receiver.  McKay  v. 
Chapin,  159. 

2.  Since  the  enactment  of  Chap.  401,  Acts  of  1885,  it  is  not  necessary 

to  allege  the  insolvency  of  the  defendant  in  an  application  for  an 
injunction  when  the  trespass  is  continuous  in  its  nature  or  con- 
sists in  the  cutting  or  destruction  of  timber  trees.     Ibid. 

3.  Punitive  damages  will  be  allowed  in  an  action  for  unlawfiil  entry 

or  trespass  on  land  only  where  the  trespass  is  committed  through 
malice,  or  is  aco>ompanied  by  threats,  oppression  or  rudeness  to 
owner  or  occupant.     Remington  v.  Kirby^  320. 

TRIAL,  308: 

1.  Error  in  disallowing  a  proposed  question  is  cured  where  the  wit- 
ness subsequently  answers  it.     Gossler  v.  Wood,  69. 

2.  Where  an  exception  to  an  instruction  fails  to  point  out  the  error 

complained  of  and  nothing  prejudicial  appears  in  the  instruc- 
tion, the  exception  will  be  overruled.     Ibid. 

3.  Pleadings  as  evidence  are  not  before  the  jury  and  cannot  be  re- 

ferred to  or  commented  on,  as  such,  unless  they  have  been  intro- 
duced like  other  written  evidence.     Ibid. 

4.  Where  a  complaint  contained  several  distinct  and  properly  num- 

bered allegations,  and  the  first  paragraph  of  the  answer  recited 
''that  sections  1,  2,  3,  4,  and  5  are  admitted,''  such  paragraph 
was  admissible  as  evidence,  when  offered  by  the  plaintiff,  with- 
out the  remaining  parts  of  the  answer  which  constituted  dis- 
tinct issues  for  the  jury.     Ibid. 

5.  Where  a  motion  by  one  party  to  have  certain  evidence  introduced 

on  his  behalf  stricken  out  was  refused  on  the  objection  of  the 
adverse  party,  the  latter  cannot  assign  as  error  the  admission  of 
such  evidence.     WUami  v.  Manufadnring  Co.,  94. 

6.  Section  395  of  The  Code  is  mandatory  and  binding  equally  upon 

the  court  and  counsel,  and  it  is  the  duty  of  the  trial  judge,  either 
of  his  own  motion  or  at  the  suggestion  of  counsel,  to  submit 
such  issues  as  are  necessary  to  settle  the  material  controversiefl 
arising  on  the  pleading.  In  the  absence  of  such  issues,  or 
equivalent  admissions  of  record  sufficient  to  reasonably  justify  a 
judgment  rendered  thereon,  this  court  will  order  a  new  trial. 
Tucker  v.  Satierthwaite,  118. 
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7.  Where  a  policy  of  life  insurance  provides  that  it  shall  become  void 

if  the  assured  shall  die  by  his  own  hand,  whether  sane  or  in- 
sane, it  is  immaterial  what  the  meutal  condition  of  the  assured 
who  dies  by  his  own  hand  is  at  the  time  of  his  death,  the  lia- 
bility of  the  insurer  not  being  affected  by  the  degree  of  insanity ; 
and  in  the  trial  of  an  action  on  such  a  policy  testimony  as  to  the 
mental  condition  of  the  assured,  who  died  by  his  own  hand,  was 
properly  excluded.     SpruUl\.  Life  Lis.  Co.,  141. 

8.  Where  there  is  no  evidence,  or  a  mere  scintiUa  of  evidence,  or 

the  evidence  is  not  sufficient,  in  a  just  and  reasonable  view  of  it 
to  warrant  an  inference  of  any  fact  in  is.-ue,  the  Court  should 
direct  a  verdict  against  the  party  up<in  whom  the  wiuj?  of  proof 
rests.     J  bid. 

9.  In  the  trial  of  an  action  on  a  life  insurance  policy  which  provided 

that  it  should  be  void  if  assured  died  bv  his  own  hand,  sane  or 
insane,  witiiin  two  years  from  date  of  policy,  the  only  issue  was, 
**  Did  the  assured  die  by  his  own  hand  within  two  years  from  the 
date  of  the  policy  sued  on?"  A  prima  facie  case  being  made 
for  the  plaintiff  by  proof  of  the  issuance  of  the  policy  and  death 
of  the  assured,  the  defendant  read  in  evidence  the  "proof  of 
loss  "  furnished  it  by  plaintiff,  in  which  it  was  stated  that  the 
cause  of  death  was  *'a  pietol  shot  in  his  own  hand,**  within 
two  years  from  date  of  policy.  Such  statement  was  neither 
contradicted  nor  explained  by  plaintiff ;  Held,  that  the  proof  of 
such  statement  and  admission  in  the  "  proofs  of  loss  "  shifted  the 
burden  of  proof  upon  the  plaintiff  and,  there  being  no  contradic- 
tion or  explanation  of  such  statement,  it  was  not  error  to  direct 
a  verdict  against  the  plaintiff.     Ibid. 

10.  Where,  pending  an  action  to  recover  for  damage  done  to  a  lot 

of  tobacco  which  plaintiff  had  bought  and  paid  for  under  a  guar- 
antee of  soundness  by  defendants,  an  agreement  was  entered  into 
adjusting  the  amount  of  damage  per  pound  which  plaintiff  should 
recover,  if  entitled  to  recover  at  all,  said  agreement  to  be  with- 
out prejudice  to  either  party ;  Held,  that  such  agreement  waa 
not  an  offer  of  compromise  in  the  meaning  of  Section  673  of 
77i€  Code,  and  was  admissible  on  the  trial  of  the  action  to  de- 
termine the  amount  of  plaintiff's  recovery.  Garrett  v.  Pegram^ 
288.- 

11.  After  a  full  and  fair  review  of  the  evidence  and  charge  in  all  the 

issues,  in  the  trial  of  such  action,  it  was  not  error  to  add  that,  if 
plaintiffs  were  entitled  to  recover  anything,  the  amount  would 
be  that  agreed  upon  by  the  stipulation.     Ibid. 

13.  Where,  in  the  trial  of  an  action  of  ejectment,  the  plaintiff  estab- 
lished title  in  himself  by  a  succession  of  deeds  through  a  sale 
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under  power  in  a  mortgage  given  by  the  ancfestors  of  defendants, 
it  was  error  to  adjudge  the  plaintiff  waa  entitled  only  to  an 
order  of  sale  of  the  land.    Rumley  v.  Puryear,  291. 

14.  The  possession  of  land  under  a  deed  apparently  good  and  suffi- 

cient, properly  acknowledged  and  recorded  and  unimpeached,  is 
sufficient  evidence  of  title ;  and  where  such  facts  appear  on  the 
trial  of  an  issue  as  to  whether  plaintiff  was  the  owner  of  certain 
property  it  was  not  error  to  instruct  the  jury  that,  if  they 
believed  the  evidence,  they  should  answer  m  the  affirmative. 
Nelson  v.  Insurance  Co.,  302. 

15.  Where,  on  the  trial  of  an  issue  whether  plaintiff  in  an  action  on 

a  fire  insurance  policy  (which  contained  a  provision  making  it 
void  if  the  insured  should  procure  other  insurance  without  the 
assent  of  the  insurer)  had  accepted  other  insurance  placed  on 
the  property,  as  he  alleged,  without  his  knowledge  or  consent, 
an  instruction  that  defendant  contended  that  plaintiff  had 
'* received  and  accepted"  such  additional  policy,  and  that,  if 
such  receipt  and  acceptance  was  established,  the  issue  should  be 
found  against  the  plaintiff,  preceded  by  a  reading  of  the  trial 
judge's  minutes  of  the  testimony,  was  sufficiently  full  and 
explicit  in  the  absence  of  a  request  for  further  instructions.    Ibid. 

16.  In  the  trial  of  an  action  such  issues  as  are  raised  by  the  pleadings 

should  be  submitted  to  the  jury ;  hence,  where  a  reply  to  an 
answer  set  up  an  additional  cause  of  action  not  inconsistent  with 
that  set  up  in  the  complaint,  it  was  error  to  refuse  to  submit 
issues  arising  upon  the  facts  stated  in  the  reply.  Nimocks  v. 
Mclnlyrej  325. 

17.  Where,  in  the  trial  of  an  action  to  set  aside  a  sale  as  fraudulent 

it  appeared  that  the  relation  of  the  parties  to  the  sale  was  not 
such  as  to  raise  a  presumption  of  fraud,  the  burden  of  proving 
fraudulent  intent  was  properly  put  upon  the  plaintiff.  Trust  Co, 
V.  Forbes^  355. 

18.  Where,  in   the  trial  of  an  action  to  set  aside  a  sale  as  fraudulent, 

the  trial  judge,  in  reciting  the  several  grounds  on  which  the  jury 
might  find  a  sale  void,  as  in  fraud  of  grantor's  creditors,  inad- 
vertently used  the  conjunction  '*and,"  but  in  a  subsequent  part 
of  the  charge  stated  the  grounds  properly,  connecting  them  with 
the  disjunctive  '*  or  ;"  Held,  that  the  error  was  cured.  Ibid, 

19.  Where  the  burden  of  proving  the   bona  fides  of  a   transaction 

is  upon  the  defendant,  he  may,  without  inti-oducing  any  evi- 
dence, rely  on  evidence  introduced  by  the  plaintiff  from  which, 
if  sufficient,  the  jury  may  find  the  transaction  to  have  been  in 
good  faith.     Ibid. 
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20.  Where,  in  the  trial  of  an  issue  devisavit  vel  non^  the  examination 

in  chief  of  a  subscribing  witness  to  a  will  was  confined  to  the 
execution  of  the  instrument,  it  was  not  proper,  on  cross-exami- 
nation, to  ask  him  as  to  statements  alleged  to  have  been  made 
by  him  resoecting  the  mental  capacity  of  the  decedent.  Crenshaw 
V.  Johjison,  270. 

21.  Testimony  concerning  statements  made  by  a  deceased  witness  to 

a  will  as  to  the  mental  capacity  of  the  testator,  being  hearsay,  is 
not  admissible  on  a  trial  of  an  issue  dehisaint  vel  non.     Ibid, 

22.  It  being  within  the  discretion  of  the  trial  judge  to  permit  lead- 
ing questions  on  a.  trial,  the  exercise  of  such  discretion  will  not 
be  reviewed.    1  bid. 

23.  Upon  the  trial  of  an  issue  of  devisav^U  vel  iion,  after  the  filing  of  a 

caveat,  the  instrument,  though  it  has  not  been  probated,  can  be 
admitted  as  evidence.     Ibid. 

24.  Although  portions  of  the  charge  of  the  trial  judge  may  be  mis- 

leading if  detached  from  the  other  portions  of  the  charge,  yet  if 
the  whole  charge  is  so  explicit  that  the  jury  can  comprehend  it 
and  not  be  misled  by  the  detached  [)ortion,  the  error  in  the  sub- 
mission of  the  latter  is  harmless.     Ibid. 

25.  Where,  in  the  trial  of  an  issue  as  to  the  validity  of  a  will,  the  pro- 

pounder  was  not  examined  by  either  party,  and,  upon  comment 
by  the  counsel  of  the  caveator  as  to  his  failure  to  testify,  a  con- 
tention arose  between  counsel  whether  the  propounder,  being 
named  as  executor  in  the  will,  was  competent  under  Section  590 
'  of  The  Code,  it  was  not  error  to  refuse  to  give  an  instruction,  re- 
quested by  the  counsel  for  the  caveator,  after  the  argument,  that 
the  executor  was  a  competent  witness.     Ibid. 

26.  If  impro)>er  testimony  is  admitted  during  a  trial,  the  trial  judge 

may  withdraw  it  and  all  comments  by  counsel  thereon  fix)m  con- 
sideration by  the  jury  even  after  the  argument  is  ended.     Ibid. 

27.  Where  an  intervening  claimant  in  attachment  proceedings  had 

purchased  the  proi)erty  only  twelve  days  before  the  levy  of  the 
attachment,  at  which  time  it  was  in  the  factory  of  the  debtor 
and  in  an  incomplete  condition,  and  on  the  trial  the  validity  of 
the  Siile  under  which  claimant  claimed  was  the  only  issue,  evi- 
dence that  the  claimant  was  in  possession  at  the  time  of  the  levy 
was  not  admissible  as  showing  title  in  him.  Bank  v.  Furniture 
Co.,  475. 

28.  Where,  in  the  trial  of  an  action  involving  the  title  to  personal 

projH^rty  upon  which  an  attachment  had  been  levied  and  was 
claimed  by  an  intervenor,  the  parties  agreed  that,  if  the  jury 
should  find  for  the  plaintiff,  the  damages  should  be  six  per  cent. 
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interest  on  the  value  of  the  property  from  the  time  of  the  levy, 
and  the  jury  found  for  the  plaintiff  and  fixed  the  value  of  the 
property  at  date  of  levy,  it  was  not  improper  for  the  court  to 
make  the  computation  of  interest  and  enter  the  result  as  the 
answer  to  the  issue  as  to  damages.     Bank  v.  Furniture  Co.,  475. 

29.  The  Statute  (Section  2326  of  The  Code)  applies  to  all  cases  of  kill- 

ing stock  by  a  railroad  and  while  the  presumption  of  negligence 
arising  from  the  killing  may  be  rebutted,  it  is  only  where  the  un- 
disputed facts  show  there  was  no  negligence  that  the  trial  judge 
direct  a  verdict  fqr  the  defendaat.    Hardison  v.  Railroad^  492. 

30.  Where,  in  the  trial  of  an  action  against  a  railroad  company  for  kill- 

ing stock,  the  plaintiff  showed  the  killing  and  that  the  action 
was  commenced  within  six  months  thereafter  and  the  defendant 
introduced  evidence  tending  to  show  that  it  was  not  negligent,  it 
was  error  to  direct  a  verdict  for  the  defendant.     Ibid. 

31.  In  the  trial  of  an  action  for  injuries  caused  by  the  derailing  of  a 

street  car  because  of  excessive  speed  in  going  down  a  steep  grade, 
statements  made  to  a  witnees  by  the  motorman  of  the  street  rail- 
way company  immediately  preceding  the  accident,  as  to  the  con- 
dition of  the  track  and  the  want  of  sand  and  as  to  the  car  being 
overloaded  and  behind  time,  were  competent  as  part  of  the  rea 
gestae  and  also  as  fixing  the  company  with  knowledge  of  facts  re- 
quiring a  greater  degree  of  care  and  pix)vidence  than  ordinary. 
Wit^iell  V.  Sired  Railway  Co.,  557. 

32.  Inasmuch  as  the  jury  under  the  practice  in  this  State  responds  to 

issues  submitted  and  do  not  find  a  general  verdict,  it  is  not  error, 
in  the  trial  of  an  action  involving  several  issues,  to  refuse  to 
charge  that,  on  certain  showing,  the  **  plaintiff  cannot  recover." 
Ibid. 

33.  An  exception  *'to  the  giving  of  the  special  instructions  prayed 

for,  &c.,  from  one  to  fourteen,  both  inclusive,"  is  a  specific  ex- 
ception to  each  and  every  one  of  the  fourteen  special  instructions 
so  numbered,  and  is  as  available  as  if  a  separate  exception  was 
made  seriatim  to  each  instruction.     Ibid. 

34.  It  is  competent  to  corroborate  a  witness  by  showing  that  he  has 

previously  made  the  same  statement  as  to  the  transaction  as  that 
given  by  him  in  his  testimony.     Burnett  v.  Railroad  Co.,  617. 

36.  In  such  case  it  is  not  necessary  to  ask  the  witness  to  whom  such 
former  statement,  offered  in  corroboration,  was  made.     Ibid. 

36.  A  '*  broadside*'  exception  "  to  the  charge  as  given  "  is  valueless. 

Ibid. 

37.  Where,  on  the  trial  of  an  action,  there  was  no  evidence  to  show 

any  impairment  of  plaintiff's  hearing,  it  was  error  to  admit  a  hy- 
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pothetical  queatlou  to  a  physician  aa  to  the  caase  of  an  injury 
complained  of  in  the  action,  which  question  was  based  upon 
plaintiflfs  *' sight  and  hearing  being  impaired.*'    Ibid. 

38.  Where,  in  the  trial  of  an  issue  as  to  whether  defendant  railroad 
company  negligently  killed  the  intestate  of  plaintiff,  the  court, 
after  properly  instructing  the  jury  that  the  burden  of  showing 
the^negligence  was  on  the  plaintiff,  told  the  jury  that  if  defend- 
ant's engineer  gave  a  warning  whistle  at  the  crossing,  or  if  the 
intestate  was  down  upon  the  track,  drunk  or  unconscious,  so  that 
no  signal  given  at  the  usual  safe  and  ordinary  distance  would 
have  aroused  him  in  time  for  him  to  avoid  the  result,  there  was 
no  n€»gligent  killing ;  Held,  that  such  charge  was  erroneous  for 
the  reason  that  it  connected  the  iiiti'state's  negligence  with  that 
of  the  defendant  so  that  it  cannot  be  seen  whether  the  jury 
passed  on  defendant's  negligence,  and  for  the  further  reason  that 
it  jmt  upon  plaintiff  the  burden  of  proving  that  her  intestate  was 
not  negligent.     Fulp.  v  RmlriKid^  525. 

39.  On  the  trial  of  an  ipsue  as  to  contributorv  negligence  of  a  i)er8on 
killed  on  a  railroad  track  by  a  train,  the  trial  judge  instructed  the 
jury  that,  if  the  intestate  failed  to  note  the  approach  of  the  train 
because^  he  was  drunk  and  was  killed  in  consequence,  he  was 
guilty  of  contributory  negligence ;  Held^  that  such  charge  waa 
erroneous  for  the  reason  that  it  did  not  require  the  jury  to  pass 
upon  the  question  whether,  notwithstanding  intestate's  negli- 
gence, the  defendant  could,  by  the  exercise  of  proper  c^re,  have 
averted  the  killing.     Ibid. 

40.  Where,  in  the  trial  of  an  action  for  injuries,  it  became  material  to 

show  the  location  of  a  path  existing  two  years  before  the  trial  at 
the  time  of  and  on  the  lot  where  the  accident  occurred,  there  waa 
evidence  of  changes  in  the  situation  and  that  the  lot  had  been 
fenced  shortly  after  the  accident,  a  photograph  of  the  location, 
taken  just  before  the  trial,  was  properly  rejected  as  evidence,  it 
being  inadmissible,  whether  offered  aa  substantive  evidence  or  as 
an  unauthorized  map.     Hampton  v.  Railroad  Company^  534. 

41.  A  *'  broadside  "  exception  to  the  charge,  without  pointing  out  the 

error  complained  of,  will  not  be  considered.     Ibid. 

42.  Where  an  issue  submitted  to  a  jury  will  enable  a  party  to  present 

every  phase  of  his  case,  it  is  needless  to  sulxlivide  it  into  several 
issues.     Rittenhouf<€  v.  Street  Railway^  544. 

43.  **  Volutary  assumption  of  risk  "  being  embraced  in  an  issue  as  to 

contributory  negligence,  it  was  not  error,  in  the  trial  of  an  action 
for  damages  where  the  trial  judge  submitted  an  issue  as  to  con- 
tributory negligence  of  plaintiff's  intestate,  to  refuse  to  submit 


766  INDEX. 


an  issue  tendered  by  defendant  as  to  whether  the  plaintiflTs  in- 
testate **  voluntarily  assumed  "  the  risk  of  an  injury.     Ibid. 

44.  Where  a  witness  was  sought  to  be  impeached  on  cross-examination, 

it  was  error  to  exclude  a  written  statement  signed  by  him  imme- 
diately after  the  transaction  testified  to,  which  was  offered  to 
corroborate  his  testimony  on  the  trial.  That  such  statement 
was  not  written  bv  himself  is  not  material :  it  is  sufficient  if  he 
signed  it  after  reading  it,  or  hearing  it  read.     Ibid. 

45.  It  was  proper  on  a  trial  to  refuse  to  give  an  instruction  prayed  for, 

which  assumed  as  a  fact  a  matter  which  was  in  controversy. 

46.  Where  a  new  trial  is  granted  by  this  court  in  an  action  for  damages, 

but  the  answer  to  the  issue  as  to  damages  is  not  complained  of, 
it  is  in  the  discretion  of  the  trial  judge  as  to  whether,  on  a  new 
trial,  the  issue  as  to  damages  shall  be  retried.     Ibid. 

47.  Where,  on  trial  for  murder,  the  jurors  were  selected  from  a  special 

venire  summoned  from  the  general  jury  list  irrespective  of  their 
qualifications  as  freeholders,  instead  of  a  venire  of  freeholders 
only,  as  required  by  Sections  1738  and  1739  of  The  Code,  but 
none  but  qualified  freeholders  were  empanelled,  and  there  was 
no  challenge  to  the  array ;  Held^  that  the  defendant  was  not 
prejudiced  by  such  method  of  summoning  the  jurors.  State  v. 
Moore^  565. 

48.  Where  a  prisoner  indicted  and  on  trial  for  murder  agreed  that  the 

jury  should  return  a  verdict  of  manslaughter,  which  was  done, 
and  the  defendant  appealed,  assigning  as  error  the  exclusion  of 
certain  evidence ;  Heldy  that  the  submission  to  the  verdict  of 
manslaughter  was  an  acknowledgment  and  confession  of  the 
facts  which  constituted  the  crime,  and  an  appeal  from  the  judg- 
ment thereon  cannot  bring  into  question  the  regularity  and  cor- 
rectness of  the  proceedings.     Ibid. 

49.  A  charge  by  the  trial  judge,  in  the  trial  of  an  indictment  for  per- 

jury, that  perjury  was  very  much  a  matter  of  intent,  and  that 
as  to  that  the  jury  must  be  satisfied  beyond  a  reasonable  doubt 
upon  **  all  the  facts  and  circumstances  of  the  case  deposed  to  by 
the  witnesses,"  contains  no  expression  of  ojnnion  of  the  judge. 
State  V.  Journigarij  568. 

50.  In  the  absence  of  any  allegation  or  ground  to  the  contrary,  a  case 

on  appeal  certified  by  the  judge  presiding  at  the  trial  will  be 
taken  as  correct,  where  the  notes  of  the  evidence  and  charge 
were  not  accessible  in  making  up  the  case.    Ibid. 

51.  Where,  in  the  trial  of  an  indictment  for  carrying  a  concealed 

weapon,  the  defendant  admitted  that  he  carried  a  pistol  home 
"in  his  pocket,'*  the  presumption  was,  under  the  Statute,  that 
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he  carried  it  with  intent  to  conceal  it^  and  it  was  a  question  for 
the  jui'y  whether  the  evidence  rebutted  such  presumption. 
State  V.  Hinnard,  572. 

52.  A  charge  by  the  trial  judcre,  in  the  trial  of  an  indictment  for  per- 
jury, that  perjury  waa  very  much  a  matter  of  intent,  and  that 
as  to  that  the  jury  must  be  satisfied  beyond  a  reasonable  doubt 
upon  '*  all  the  facts  and  circumstances  of  the  case  deposed  to  by 
the  witnesses,"  contains  no  expression  of  opinion  of  the  judge. 
State  w  JoumlgaTiy  5()8. 

53.  While  the  rule  is  that  where  the  State  char<res  one  offence  and 
proves  other  offences  of  the  same  kind,  the  defendant  may  re- 
quire an  election  at  the  close  of  the  SUite's  evidence  as  to  which 
it  will  rely  ujwn,  yet  where  the  same  offence  is  proved  at  differ- 
ent intervals  by  different  witnesses,  he  is  not  entitled  to  demand 
an  election  on  the  part  of  the  State.     State  v.  Boggan,  590. 

54.  On  a  trial  for  carrying  concealed  weapons  the  State  may  show  that 
defendant  was  seen  at  different  places,  by  different  witnesses,  at 
short  distances  apart.     Ibid. 

55.  An  exception  that  'there  is  not  sufficient  evidence  to  go  to  the 
jury  must  be  taken  before  verdict,  in  order  that  the  defect  can 
be  supplied  if  possible.     State  v.  Harris,  577. 

56.  An  exception  for  omission  to  charge  must  be  made  before  ver- 
dict ;  otherwise  as  to  exceptions  for  errors  in  the  charge  which, 
if  taken  specifically,  may  be  made  within  ten  days  after  the  ad- 
journment of  the  court.     Ibid. 

57.  In  an  indictment  for  bigamy  the  first  wife  of  the  defendant  is  a 
competent  witness  to  prove  the  marriage,  public  cohabitation 
as  man  and  wife  being  public  acknowledgments  of  the  relation, 
and  not  coming  within  the  nature  of  confidential  relations  which 
the  policy  of  the  law  forbids  either  to  give  in  evidence.  State  v. 
Melton,  501. 

58.  The  original  marriage  license  signed  by  the  justice  solemnizing  the 
marriage  is  admissible  to  prove  a  marriage,  though  neither  the 
justice  nor  the  witnesses  attesting  the  certificate  as  being  present 
at  the  marriage  are  present  in  court.     Ibid. 

59.  In  the  trial  of  an  indictment  for  bigamy,  the  admission  by  defend- 
ant of  his  former  marriage  is  competent  evidence  against  him, 
though  such  stiitement  may  have  referred  to  the  relations  which 
he  and  his  former  wife  sustained  to  each  other,  as  man  and  wife, 
in  slaverv  times.     Ibid. 

60.  Where  a  defendant  chargetl  with  bigamy,  upon  the  preliminary 
examination  before  a  justice  of  the  peace,  and  after  being  cau- 
tioned that  his  statements  could  be  used  against  him,  stated  that 
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he  had  been  married  to  his  former  wife  while  a  slave  in  South 
Carolina,  had  children  by  her  and  was  subsequently  married  in 
North  Carolina  to  his  present  wife,  such  admissions  were  compe- 
tent to  go  the  jury,  on  his  trial  in  the  Superior  Court,  as  to  his 
guilt.     Ibid. 

61.  Where,  on  the  trial  of  a  defendant  for  bigamy,  one  witness  testi- 
fied that  the  defendant  had  been  married  to  his  first  wife  thirty- 
nine  years  and  had  admitted  two  years  before  the  trial  that  he 
had  another  wife  living,  and  it  appeared  that  the  defendant  had 
testified  on  the  preliminary  examination  before  a  justice  of  the 
peace  to  such  first  marriage  while  he  and  she  were  slaves,  it  was 
proper  to  refuse  an  instruction  that,  on  the  evidence,  the  jury 
could  not  convict.     Ibid. 

()2.  An  exception  "  to  the  charge  as  given  "  is  invalid  and  will  not 
be  considered.     Ibid. 

63.  Whether  an  instrument  used  in  an  assault  is  a  deadly  weapon  is  a 
question  of  law  where  there  is  no  dispute  about  the  facts,  and  as 
the  jurisdiction  of  the  court  depends  upon  the  determination  of 
the  question,  it  is  proper  for  the  trial  judge  to  determine  such 
matter  when  necessary.     State  v.  Sinclair^  603. 

64.  In  determining  whether  a  weapon  used  in  an  assault  is  a  deadly 
weapon,  it  is  necessary  to  take  into  consideration  the  size  and 
nature  of  the  weapon,  the  manner  in  which  it  was  used,  the  size 
and  strength  of  the  assailant  and  the  assaulted.     Ibid. 

65.  Where  in  the  trial  of  an  indictment  for  cruelty  to  chickens,  by 
killing  them,  no  aspect  of  the  evidence  tended  to  show  that 
the  killing  was  accidental,  it  was  not  error  to  refuse  to  instruct 
the  jury  that,  "if  the  defendant  killed  the  chickens  without 
any  intent  to  wilfully  kill  them,  he  would  not  be  guilty."  SuUe 
V.  Neal,  613. 

66.  Where  an  instruction  prayed  for  is  correct  in  part  but  incorrect 
as  an  entirety,  the  trial  judge  is  not  called  upon  to  dissect  it  and 
give  so  much  of  it  as  is  good.     Ibid. 

67.  In  the  trial  of  an  indictment  for  cruelty  to  animals  by  killing 
chickens,  an  erroneous  instruction  that  the  defendant  must  have 
been  justified  in  the  killing  beyond  a  reasonable  doubt  was  a 
harmless  error,  where  there  was  no  evidence  tending  to  show 
that  the  defendant  was  justified.     Ibid. 

(j8.  A  charge  of  "needlessly  acting  in  a  cruel  manner  by  killing" 
chickens  is  a  sutficient  charge  of  cruelty  and  is  sustained  by  un- 
controverted  proof  of  impaling  one  chicken  on  a  sharp  stick  and 
beating  a  hen  to  death.     Ibid. 
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th  TRIAL  BY  JURY,  Reservation  of,  Right  of : 

ic 

^  1.  Every  litigant  has  the  constitutional  right  of  trial  by  jury  unless 

ig  he  voluntarily  waives  it,  and,  in  case  of  a  compulsory  reference 

made  to  facilitate  the  trial  of  a  cause,  he  can  renew  his  demand 
for  a  jury  trial  by  excepting  to  the  report  of  the  referee  and 

^  pointing  out  the  findings  so  excepted  to  as  a  basis  for  issues. 

■■  Wilson  V.  Featherstone,  449. 

2.  Exceptions  to  a  referee's  report  made  the  basis  of  a  demand  for  a 
trial  by  jury  should  be  explicit  enough  for  the  opposing  party  to 
see  clearly  what  the  issue  will  be,  so  as  to  prepare  to  meet  it  with 
his  evidence.     Ibid. 

3.  Wheix?  the  gist  of  an  action  was  as  to  the  ownership  of  moneys  in 
the  hands  of  R  at  decedent's  death,  and,  on  a  compulsory  refer- 
ence the  referee  found  adversely  to  defendant,  who  had  properly 
reserved  his  right  to  a  trial  by  jury  at  every  previous  stage  of  the 
proceedings,  an  exception  that  the  referee  should  have  found 

,  that  decedent  merely  deposited  the  money  with  R  for  safe  keep- 
ing, as  such  deposits  are  made  with  a  bank,  and  that  R  held  the 
money  as  such  depository,  sufficiently  showed  what  the  issue  for 
the  jury  would  be,  and  entitled  the  defendant  to  a  jury  trial  de- 
manded by  him  on  such  exception.     Ibid. 


TRUSTS  : 


1.  A,  an  administrator,  having  license  to  sell  land  of  his  intestate, 

sold  and  conveyed  it  in  January,  1881,  to  H,  by  deed  absolute 
on  its  face,  and  co-inciden tally  borrowed  $1200  from  H  for  his 
own  use,  and  charged  himself  with  the  purchase  price.  In  Feb- 
ruary, 1890,  he  borrowed  another  sum  from  H,  who  then  gave 
him  a  bond  for  title,  agreeing  to  re-convey  the  land  to  A  upon 
the  repayment  of  the  aggregate  of  the  two  loans.  In  January, 
1894,  H  having  loaned  other  sums  to  A,  they  had  a  settlement, 
whereby  H  surrendered  all  of  A's  notes,  and  A  agreed  to  surren- 
der the  bond  for  title,  which  he  subsequently  did.  A  was  not 
indebted  to  others  in  1881.  The  deed  to  H  was  not  recorded 
until  1893,  before  which  time  A  became  largely  indebted  ;  Held^ 
that  the  deed  so  made  to  H  was  not,  as  to  the  administrator's 
creditors,  a  mortgage  (since  upon  repayment  of  the  loan  the 
land  would  have  reverted  to  A),  but  a  resulting  trust  in  favor  of 
A,  subject  to  the  repayment  of  the  loans,  arose  from  the  convey- 
ance.     Gorrell  v.  AUpaugh^  362. 

2.  The  giving  of   the  title  bond  by  H  to  A,  in  1890,  was  only  a 

written  declaration  of  the  original  trust,  and  did  not  change  its 
nature.     Ibid. 
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he  had  been  married  to  his  former  wife  while  a  slave  in  South 
Carolina,  had  children  by  her  and  was  subsequently  married  in 
North  Carolina  to  his  present  wife,  such  admissions  were  compe- 
tent to  go  the  jury,  on  his  trial  in  the  Superior  Court,  as  to  his 
guilt.     Ibid. 

61.  Where,  on  the  trial  of  a  defendant  for  bigamy,  one  witness  testi- 
fied that  the  defendant  had  been  married  to  his  first  wife  thirty- 
nine  years  and  had  admitted  two  years  before  the  trial  that  he 
had  another  wife  living,  and  it  appeared  that  the  defendant  had 
testified  on  the  preliminary  examination  before  a  justice  of  the 
peace  to  such  first  marriage  while  he  and  she  were  slaves,  it  was 
proper  to  refuse  an  instruction  that,  on  the  evidence,  the  jury 
could  not  convict.     Ibid. 

(52.  An  exception  "  to  the  charge  as  given*'  is  invalid  and  will  not 
be  considered.     Ibid. 

63.  Whether  an  instrument  used  in  an  assault  is  a  deadly  weapon  is  a 
question  of  law  where  there  is  no  dispute  about  the  facts,  and  as 
the  jurisdiction  of  the  court  depends  upon  the  determination  of 
the  question,  it  is  proper  for  the  trial  judge  to  determine  such 
matter  when  necessary.     tState  v.  Sinclair j  603. 

64.  In  determining  whether  a  weapon  used  in  an  assault  is  a  deadly 
weapon,  it  is  necessary  to  take  into  consideration  the  size  and 
nature  of  the  weapon,  the  manner  in  which  it  was  used,  the  size 
and  strength  of  the  assailant  and  the  assaulted.     Ibid, 

65.  Where  in  the  trial  of  an  indictment  for  cruelty  to  chickens,  by 
killing  them,  no  aspect  of  the  evidence  tended  to  show  that 
the  killing  was  accidental,  it  was  not  error  to  refuse  to  instruct 
the  jury  that,  '*  if  the  defendant  killed  the  chickens  without 
any  intent  to  wilfully  kill  them,  he  would  not  be  guilty."  l^cUe 
V.  Neal,  613. 

66.  Where  an  instruction  prayed  for  is  correct  in  part  but  incorrect 
as  an  entirety,  the  trial  judge  is  not  called  upon  to  dissect  it  and 
give  so  much  of  it  as  is  good.     Ibid. 

67.  In  the  trial  of  an  indictment  for  cruelty  to  animals  by  killing 
chickens,  an  erroneous  instruction  that  the  defendant  must  have 
been  justified  in  the  killing  beyond  a  reasonable  doubt  was  a 
harmless  error,  where  there  was  no  evidence  tending  to  show 
that  the  defendant  was  justified.     Ibid. 

68.  A  charge  of  "needlessly  acting  in  a  cruel  manner  by  killing" 
chickens  is  a  sufficient  charge  of  cruelty  and  is  sustained  by  un- 
controverted  proof  of  impaling  one  chicken  on  a  sharp  stick  and 
beating  a  hen  to  death.     Ibid. 


INDEX.  769 


TRIAL  BY  JURY,  Reservation  of,  Right  of : 

1.  Every  litigant  has  the  constitutional  right  of  trial  by  jury  unless 

he  voluntarily  waives  it,  and,  in  case  of  a  compulsory  reference 
made  to  facilitate  the  trial  of  a  cause,  he  can  renew  his  demand 
for  a  jury  trial  by  excepting  to  the  report  of  the  referee  and 
pointing  out  the  findings  so  excepted  to  as  a  basis  for  issues. 
Wilson  V.  FecUherstonej  449. 

2.  Exceptions  to  a  referee's  report  made  the  basis  of  a  demand  for  a 

trial  by  jury  should  be  explicit  enough  for  the  opposing  party  to 
see  clearly  what  the  issue  will  be,  so  as  to  prepare  to  meet  it  with 
his  evidence.     Ibid. 

3.  Where  the  gist  of  an  action  was  as  to  the  ownership  of  moneys  in 

the  hands  of  R  at  decedent's  death,  and,  on  a  compulsory  refer- 
ence the  referee  found  adversely  to  defendant,  who  had  properly 
reserved  his  right  to  a  trial  by  jury  at  every  previous  stage  of  the 
proceedings,  an  exception  that  the  referee  should  have  found 
.  that  decedent  merely  deposited  the  money  with  R  for  safe  keep- 
ing, as  such  deposits  are  made  with  a  bank,  and  that  R  held  the 
money  as  such  depository,  sutficiently  showed  what  the  issue  for 
the  jury  would  be,  and  entitled  the  defendant  to  a  jury  trial  de- 
manded by  him  on  such  exception.     Ibid. 

TRUSTS : 

1.  A,  an  administrator,  having  license  to  sell  land  of  his  intestate, 

sold  and  conveyed  it  in  January,  1881,  to  H,  by  deed  absolute 
on  its  face,  and  co-incidentally  borrowed  $1200  from  H  for  his 
own  use,  and  charged  himself  with  the  purchase  price.  In  Feb- 
ruary, 1890,  he  borrowed  another  sum  from  H,  who  then  gave 
him  a  bond  for  title,  agreeing  to  re-convey  the  land  to  A  upon 
the  repayment  of  the  aggregate  of  the  two  loans.  In  January, 
1894,  H  having  loaned  other  sums  to  A,  they  had  a  settlement, 
whereby  H  surrendered  all  of  A's  notes,  and  A  agreed  to  surren- 
der the  bond  for  title,  which  he  subsequently  did.  A  was  not 
indebted  to  others  in  1881.  The  deed  to  H  was  not  recorded 
until  1893,  before  which  time  A  became  largely  indebted  ;  Held, 
that  the  deed  so  made  to  H  was  not,  as  to  the  administrator's 
creditors,  a  mortgage  (since  upon  repayment  of  the  loan  the 
land  would  have  reverted  to  A),  but  a  resulting  trust  in  favor  of 
A,  subject  to  the  repayment  of  the  loans*  arose  from  the  convey- 
ance.     Gorrell  v.  Ahspaugh,  362. 

2.  The  giving  of   the  title  bond  by  H  to  A,  in  1890,  was  only  a 

writti*n  declaration  of  the  original  trust,  and  did  not  change  its 
nature.     Ibid. 
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3.  Such  trust  could  not  have  been  sold  under  execution  against  A, 

nor  could  it  have  been  subjected  to  the  payment  of  existing 
debts,  except  by  an  action  in  the  nature  of  a  bill  in  equity,  and 
in  that  event  the  land  would  have  been  liable  for  the  existing 
equity  of  H.     Ibid. 

4.  While  an  equitable  interest  in  land  may  not  be  transferred  by 

parol,  it  may  be  abandoned  or  released  to  the  holder  of  the  legal 
title  by  matter  in  pais,  provided  such  intention  is  clearly 
•  shown ;  hence,  the  settlement  made  in  1894  between  H  and  A, 
being  in  good  faith,  extinguished  A's  equitable  rights  and  vested 
in  H  a  fee  simple  title.     Ibid. 

TRUST,  Breach  of: 

1.  The  intent  with  which  a  breach  of  trust  is  committed  is  immate- 

rial.    Gossler  v.  Woodf  69. 

2.  A  defendant  in  an  action  for  money  received  or  property  fraudu- 

lently misapplied  by  him,  as  agent,  may  be  arrested  under  the 
provisions  of  Section  291  (2)  of  The  Code.     Ibid. 

TRUSTEE : 

1.  In  trust  deed  for  the  benefit  of  creditors,  the  trustee  is  agent  of  both 

creditor  and  debtor  and  must  exercise  his  discretion  in  a  reason- 
able and  intelligent  manner,  and  use  his  power  in  such  a  way  as 
neither  to  oppress  the  debtor  nor  sacrifice  the  estate.  Hirdon  v. 
PrUchard,  1. 

2.  The  holder  of  a  note  secured  by  a  junior  deed  of  trust  bought  one 

of  two  parcels  of  land  embraced  in  it,  and  afterwards  purchased 
the  note  secured  by  the  senior  deed,  and  then,  treating  the  latter 
deed  as  still  in  force,  demanded  that  the  trustee  at  the  sale  under 
it  should  first  sell  another  parcel  embraced  in  both  deeds,  while 
the  debtor  requested  that  the  lot  purchased  by  the  creditor  at 
the  first  sale  should  be  first  oflered  ;  Heldj  that  the  trustee  had 
the  right,  in  his  discretion,  to  disregard  the  instructions  of  the 
creditor  and  to  follow  the  request  of  the  debtor,  there  being  no 
allegation  of  fraud  or  wrong  doing  on  the  part  of  the  trustee. 
Ibid. 

3.  Where  an  executor  in  a  will  is  thereby  also  appointed  a  trustee 

and  renounces  or  dies,  the  administrator  curn  ieniainndo  annexe 
appointed  in  his  stead  succeeds  to  the  trusteeship,  and  hence  an 
appointment  by  the  clerk  of  the  court  of  a  trustee  in  place  of 
the  executor  is  void  and  clothes  the  appointee  with  no  power. 
Clark  V.  Peebles,  31. 
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4.  In  such  case  payments  of  the  body  of  the  trust  fund  made  by  the 
administrator  d,  b.  n.  c.  t,  a.  to  the  cestui  que  trust  (who  was  to 
receive  the  income  only)  and  to  the  alleged  trustee  acting  under 
the  clerk's  appointment  were  not  valid  payments,  and  the  ad- 
ministrator c.  L  a.  is  not  entitled  to  credit  therefor.    Ibid. 

5.  A  Court  of  Equity  will  not  declare  one  holding  the  legal  title  to  land 
to  be  a  trustee  for  another  where  there  is  no  allegation  of  actual  or 
constructive  fraud,  or  of  the  violation  of  some  confidential  or  fidu- 
ciary relation  existing  between  the  parties.    Shen'od  v.  Dixon,  60. 

TRUSTEE,  Invalid  Appointment  by  Clerk  : 

Where  an  executor  named  in  a  will  is  thereby  also  appointed  a  trus- 
tee and  renounces  or  dies,  the  administrator  cum  testamento  annexo 
appointed  in  his  stead  succeeds  to  the  trusteeship,  and  hence  an 
appointment  by  the  clerk  of  the  Court  of  a  trustee  in  place  of 
the  executor  is  void  and  clothes  the  appointee  with  no  power. 
Clark  v.  Peebles,  31. 

UNLAWFUL  ENTRY : 

Punitive  damages  will  be  allowed  in  an  action  for  unlawful  entry  or 
trespass  on  land  only  where  the  trespass  is  committed  through 
malice,  or  is  accompanied  by  threats,  oppression  or  rudeness  to 
owner  or  occupant.     Remington  v.  Kirby,  320. 

USURY : 

1.  Any  charges  made  by  a  Building  and  Loan  Association  against  a 
borrowing  member,  in  excess  of  the  legal  rate  of  interest,  whether 
such  charges  are  called  "  fines,"  **  dues  "  or  "  interest,"  are  usu- 
rious.    Hollowell  V.  B.  &  L,  AssoeicUion,  286. 

2,  A  borrower  who  has  paid  usurious  interest  may,  under  section  3836 
of  The  Code,  recover  of  the  lender  twice  the  amount  of  usurious 
interest  so  paid,  notwithstanding  he  is  in  pari  delicto  in  the  trans- 
action.    Ibid. 

VARIANCE  : 

Section  057  of  The  Code  authorizing  this  Court  to  give  such  judg- 
ment as  shall  appear  to  it,  "  on  an  inspection  of  the  whole  re- 
cord," ought  to  be  rendered,  refers  to  such  matters  only  as  are 
necessarily  of  the  record,  as  the  pleadings,  verdict  and  judgment ; 
hence,  where  there  were  no  exceptions  on  the  trial,  the  fact  that 
the  indictment  charged  the  defendant  with  obtaining  * 'money*' 
under  false  pretences,   while  the  proof  was  that  he  obtained 
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"goods/'  is  not  ground  for  reversal  by  this  Court  of  the  judg^ 
ment  against  the  defendant.     State  v.  Ashford,  588. 

VERDICT  : 

Where  there  is  no  evidence,  or  a  mere  scintilla  of  evidence,  or  the 
evidence  is  not  sufficient,  in  a  just  and  reasonable  view  of  it  to 
warrant  an  inference  of  any  fact  in  issue,  the  Court  should  direct 
a  verdict  against  the  party  upon  whom  the  onus  of  proof  rests. 
Spruill  V.  Life  Insurance  Co.,  141. 

VERDICT,  Directed  by  Judge : 

1.  The  Statute  (Section  2326  of  The  Code)  applies  to  all  cases  of  kill- 

ing stock  by  a  railroad  and  while  the  presumption  of  negligence 
arising  from  the  killing  may  be  rebutted,  it  is  only  where  the 
undisputed  facts  show  there  was  no  negligence  that  the  trial 
judge  should  direct  a  verdict  for  the  defendant.  Hardison  y. 
Railroad  Co.,  492. 

2.  Where,  in  the  trial  of  an  action  against  a  railroad  company  for 

killing  stock,  the  plaintiff  showed  the  killing  and  that  the  action 
was  commenced  within  six  months  thereafter  and  the  defendant 
introduced  evidence  tending  to  show  that  it  was  not  negligent, 
it  was  error  to  direct  a  verdict  for  the  defendant.    Ibid. 

VERDICT,  Setting  Aside : 

This  Court  will  not  interfere  with  the  discretion  of  a  trial  judge  in 
setting  aside  a  verdict  as  being  against  the  weight  of  evidence. 
Edtvards  v.  Phifer,  405. 

VOLUNTARY  RISK : 

"  Voluntary  assumption  of  risk"  being  embraced  in  an  issue  as  to 
contributory  negligence,  it  was  not  error,  in  the  trial  of  an  action 
for  damages  where  the  trial  judge  submitted  an  issue  as  to  con- 
tributory negligence  of  plaintiff's  intestate,  to  refuse  to  submit 
an  issue  tendered  by  defendant  as  to  whether  the  plaintiff's  in- 
testate "  voluntarily  assumed  "  the  risk  of  an  injury.  RUlen- 
house  V.  Street  Railway  Co.,  544. 

WAIVER  OF  DILIGENCE,  327. 

WAIVER  OF  RIGHT  TO  TRIAL  BY  JURY,  455. 

WAIVER  OF  STIPULATION  RESTRICTING  LIABILITY  OF  COM- 
MON CARRIER,   351. 
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WAKD,  Custodj  of,  151. 

WARRANT  OF  ATTACHMENT:  (See  "Attachment.") 

WARRANTY,  Action  for  Breach  of: 

1.  A  covenantee  must  be  actually  damaged  by  reason  of  the  breach 

of  the  covenant  before  he  can  have  gul)stantial  relief  for  the 
breach.     BriUon  v.  Rvffin  87. 

2.  In  an  action  for  breach  of  a  warranty  of  title  in  a  deed  for  standing 

timber  only  nominal  damages  can  be  recovered  by  the  grantee  if 
he  has  cut  all  the  timber  which  was  on  the  land  when  the  deed 
was  made.     Ibid. 

WARRANTY  OF  TITLE,  87. 

WASTE : 

Under  Section  627  of  The  Code  one  tenant  in  common  may  sue  hie 
co-tenant  for  waste.     Hinson  v.  Hinsorij  400. 

WATER  COURSES  : 

1.  The  privilege  or  easement  of  the  upper  tenant  to  carry  off  the 

surface  water  in  its  natural  course,  under  reasonable  limitations, 
and  the  subserviency  of  the  lower  tenant  to  this  easement,  are 
the  natural  incidents  to  the  ownership  of  land.  MlzzeU  v.  Mc- 
Gowarif  134. 

2.  The  owners  of  swamps,  whose  waters  naturally  flow  into  natural 

water  courses,  can  make  such  canals  as  are  necessary  to  drain 
them  of  the  water  naturally  flowing  therein,  although  in  doing 
so  the  flow  of  water  in  the  natural  water  course  is  increased 
atid  accelerated  so  that  the  water  is  discharged  on  the  land  of 
an  abutting  owner.     Ibid. 

WATER  SUPPLY : 

The  furnishing  of  a  water  supply  for  a  city  is  not  a  "  necessary  ex- 
pense *'  within  the  meaning  of  Section  7,  Article  7,  of  the  Con- 
stitution.     City  of  Charlotte  v.  Shepard,  41 1. 

WEAPON,  Carrying  Concealed,  572.  580. 

WEAPON,  Deadly  :  (see  "Deadly  Weapon.") 

WIFE'S  EARNINGS  : 

1.  While  a  husband  is  entitled  to  the  earnings  of  his  wife,  he  may 
consent  to  their  becoming  and  remaining  her  separate  property, 
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the  validity  of  the  gift  being  subject,  of  course,  to  the  same 

rules  which  govern  voluntary  conveyances.    Hairston  v.  Glerm, 

341. 
2.  Where  a  husband  and  wife  deposited  their  earnings  in  a  bank,  the 

former  telling  the  cashier  that  they  were  their  joint  earnings  and 

that  he  desired  a  certificate  in  their  joint  names,  and  it  was  so 

given,  and  no  rights  of  creditors  intervened ;   Held,  that  the 

transaction  was  a  valid  gift  of  one-half  of  the  money  to  the 

wife.     Hair  Hon  v.  Olenn,  341. 

WIFE,  Slander  by  makes  Husband  Liable  : 

A  husband  is  liable  for  slanderous  words  spoken  by  his  wife  in  his 
absence  and  without  his  knowledge  or  consent.  PresneU  v. 
Moore,  390. 

WIFE,  Witness  Against  Husband  : 

In  an  indictment  for  bigamy  the  first  wife  of  the  defendant  is  a  com- 
petent witness  to  prove  the  marriage,  public  cohabitation  as 
man  and  wife  being  public  acknowledgements  of  this  relation, 
and  not  coming  within  the  nature  of  the  confidential  relations 
which  the  policy  of  the  law  forbids  either  to  give  in  evidence. 
State  V.  Melton,  591. 

WILL: 

1.  An  instrument  of  writing,  purporting  to  be  the  joint  will  of  two 

persons,  cannot  be  probated  as  the  will  of  both  if  one  of  the 
parties  be  living.     In  re  Davis^  Will,  9. 

2.  An  instrument  of  writing,  jointly  executed  by  a  husband  and 

wife,  purporting  to  be  their  joint  will,  devising  to  a  third  person 
lands  belonging  partly  to  each,  may,  upon  the  death  of  the  hus- 
band, and  during  the  life  of  the  wife,  be  probated  as  his  will,  as 
to  his  property  devised  thereby,  and  upon  the  death  of  the  wife, 
unless  revoked,  may  be  probated  as  to  her  property.     Ibid, 

3.  A  devise  of  land  to  F  wafi  accompanied  by  the  declaration  that 

if  it  **  should  at  any  time  be  subjected,  by  process  of  law,  to  the 
debts  of  F,  then  his  estate  therein  shall,  eo  iruftanii,  cease." 
A  judgment  was  obtained  against  F,  on  which  an  execution 
was  issued,  and  his  homestead  exemption  of  $1,000  laid  ofif  in 
other  lands.  The  execution  was  then  returned  with  the  en- 
dorsement, **  No  property  found  after  said  homestead  laid  oflT;" 
Held,  that  as  there  was  no  attempt  or  purpose  shown  to  subject 
the  devised  land,  by  process  of  law,  to  the  satisfaction  of  the 
creditor's  debt,  there  was  no  forfeiture  of  the  estate  as  provided 
for  by  the  will.     Bryan y.  Dunn,  36. 
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4.  Where  a  testator  provided  in  his  will  that  his  estate  should  be 

managed  by  his  daughter  L  alone  during  her  life,  and  at 
her  death  .by  his  daughter  P,  if  she  should  survive  L,  un- 
til the  death  of  his  last  single  daughter,  who  had  never  mar- 
ried, and  further  provided  for  its  division  at  the  death  or  mar- 
riage of  his  last  single  daughter  among  such  of  his  children  as 
should  never  marry  after  the  making  of  the  will,  and  L  sur- 
vived the  other  unmarried  daughters ;  Held,  that  no  estate 
vested  in  the  unmarried  daughters  before  their  death.  Riggan 
V.  Lamkiriy  44. 

5.  The  rule  in  Shelly's  Case,  though  antiquated  and  based  upon 

reasons  which  have  long  ceased  to  exist,  is  in  force  in  North 
Carolina ;  and,  hence,  a  devise  to  a  person  "  during  his  natural 
life  and  at  his  death  to  his  bodily  heirs,"  vests  in  him  a  fee 
simple  estate.     Chamblee  v.  Broughton,  170. 

WILL,  Probate  of: 

1.  The  issue  as  to  whether  a  paper  writing  is  the  will  of  a  decedent 

being  raised  by  the  caveat  filed  thereto,  no  answer  to  such  caveat 
is  necessary.     Crenshaw  v  Johnson,  270. 

2.  Where,  in  the  trial  of  an  issue  devisavU  vel  non,  the  examination 

in  chief  of  a  subscribing  witness  to  a  will  was  confined  to  the 
execution  of  the  instrument,  it  was  not  proper,  on  cross-exami- 
nation, to  ask  him  as  to  statements  alleged  to  have  been  made 
by  him  respecting  the  mental  capacity  of  the  decedent.     Ibid. 

3.  Testimony  concerning  statements  made  by  a  deceased  witness  to  a 

will  as  to  the  mental  capacity  of  the  testator,  being  hearsay,  is 
not  admissible  on  a  trial  of  an  issue  devisavit  vel  non.     Ibid. 

4.  It  being  within  the  discretion  of  the  trial  judge  to  permit  leading 

questions  on  a  trial,  the  exercise  of  such  discretion  will  not  be 
reviewed.     Ibid. 

5.  Upon  the  trial  of  an  issue  of  devisavU  vel  non,  after  the  filing  of  a 

caveat,  the  instrument,  though  it  has  not  been  pro))ated,  can  be 
admitted  as  evidence.     Ibid. 

WITNESS  :     (See,  also,  *'  Evidence.  ") 

1.  Where,  in  the  trial  of  an  .action  to   recover  land,  the  defend- 

ants claim  under  a  deed  alleged  to  have  been  made  by  the  plain- 
tiff to  their  ancestor,  the  plaintiff  is  not  competent  (under  Section 
590  of  The  (We)  to  testify  that  the  deed  was  a  forgery.  Spivey 
V.  Rosf,  103. 

2.  A  feme  plaintiff  in  action  to  recover  land  against  defendants  who 

claim  under  a  deed  alleged  to  have  been  made  by  her  and  her 
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husband  to  the  ancestor  of  the  defendants  is  not  disqualified,  un- 
der Section  590  of  The  Code,  as  a  witness  to  prove  that  she  never 
appeared  before  the  officer  who  certified  the  probate  of  deed  al- 
leged to  have  been  signed  by  her,  and  was  never  privily  examined 
,  by  him,  such  officer  being  dead  and  no  representative  being  a 
party  to  the  action.  In  such  case,  however,  the  proof  necessary 
to  impeach  the  certificate  of  probate  should  be  strong,  clear  and 
convincing.     Ibid. 

3.  It  is  competent  to  corroborate  a  w^itness  by  showing  that  he  has 

previously  made  the  same  statement  as  to  the  transaction  as  that 
given  by  him  in  his  testimony.     Burnett  v.  Railroad  Co.,  517. 

4.  In  such  case  it  is  not  necessary  to  ask  the  witness  to  whom  such 

former  statement,  offered  in  corroboration,  was  made.    Ibid. 

5.  Where,  on  the  trial  of  an  action,  there  was  no  evidence  to  show 

any  impairment  of  plaintiff's  hearing,  it  was  error  to  admit  a 
hypothetical  question  to  a  physician  as  to  the  cause  of  an  injury 
complained  of  in  the  action,  which  question  was  based  upon 
plaintiff's  ** sight  and  hearing  being  impaired."    Ibid. 

6.  In  an  indictment  for  bigamy  the  first  wife  of  the  defendant  is  a 

competent  witness  to  prove  the  marriage,  and  public  cohabita- 
tion as  man  and  wife  being  public  acknowledgments  of  the  rela- 
tion, and  not  coming  within  the  nature  of  the  confidential  rela- 
tions which  the  policy  of  the  law  forbids  either  to  give  in  evi- 
dence.    State  V.  Melton,  591. 

WITNESSES,  Not  Sworn  or  Tendered  : 

Where  a  defendant's  witnesses  are  present  when  the  case  is  called  for 
trial  but  are  not  sworn  or  tendered  because  plaintiff  tabes  a  non- 
suit, the  costs  of  such  witnesses  are  properly  taxable  against  the 
plaintiff.     Henderson  v.  WiUiams,  330. 
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